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CASES 

ARGUED  AND  DETERMINED 

nt  nn 

SUPREME  COURT  OF  JUDICATURE 

STATE  OP  INDIANA, 

AT  INDIAKAF0U8,  NOYEMBEB  TEBM,  1896,  IN  THB  FOBTEBTH 
TEAS  OV  THB  STATE. 


Gallagher  v.  Raleigh. 


A.,  Mng  indebted  to  B,,  drew  an  order  upon  C  lor  ibe  pAjment  of  ^  monej. 

The  order  did  not  spedfy  wben  it  wm  to  be  psTable. 
Bdd,  timt  Ifafl  Older  me  pftjable  on  preientment. 
Hdd,  also,  that  in  order  to  hacre  reconxie  npon  A,,  it  was  ineombent  npon  B. 

to  present  the  order  to  C  ibr  payment  within  a  reasonable  time. 
EUdf  also,  that  on  the  non-payment  of  the  order  by  C  npon  such  presentment, 

B.  had  a  right  to  haTO  iht  order  protested,  and  to  sne  the  drawer  at  onoe. 

APPEAL  from  the  Knox  Circmt  Court  Momhf, 

K^gigmJ^gf  Oft 

Pbbkins,  3.-^Raleigh  sned  Gallagher  for  woxk  and  labor,  isss.         ' 
goods  sold,  Jcc^  and  upon  an  order  as  follows: 

"< $105.95.    Mr.  E^h  SUwarti    Please  pay  Mr.  David 

Raleigh  the  sum  of  one  hundred  and  five  doUars  and 

ninety-fiye  cents,  comes  due  to  him  off  the  sixth  section. 

Aftgust  16th,  1851.    Patrick  Gallagher.'' 
Vol.  VIL— 1 


2  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,       Issues  of  fact  were  formed  upon  denials  of  the  several 
^^^*      demands  sued  for,  were  tried,  and  resulted  in  a  finding  and 
Gallaohxb  judgment  for  the  plaintiff  for  the  amount  of  the  order 
Ralxiob.     above  copied,  with  interest,  &c. 

The  defendant  below  brings  the  case  here,  and  contends: 

1.  That  he  was  not  liable  to  be  sued  for  the  amount  of 
the  order  in  question,  till  after  due  diligence  had  been  used 
to  obtain  the  money  firom  the  person  on  whom  the  order 
was  drawn. 

2.  That  due  diligence  had  not  been  used. 

The  order  is  not  in  the  usual  form,  and  might  not,  per- 
haps, imply  that  the  drawer  was  indebted  to  the  payee  in 
the  amount;  but  evidence  tending  to  show  the  fact  was 
given,  and  the  Court,  sitting  as  a  jury,  so  found  the  truth 
to  be,  and  we  must  act  upon  it  as  established 

The  payee,  then,  having  taken  the  order  instead  of  the 
money  for  his  demand  upon  the  drawer,  was  bound  to 
present  it  in  a  reasonable  time  to  the  drawee  for  payment 
The  order  was  not  drawn  upon  time,  but  was  payable  on 
presentment.  Hence,  the  payee  was  not  bound  to  take  an 
acceptance  firom  the  drawee  and  give  him  time  for  pay- 
ment. He  had  a  right  to  have  immediate  payment,  or 
protest  the  order  for  non-payment,  and  sue  the  drawer  at 
once.  Upon  non-payment  he  could  not  sue  the  drawee; 
there  would  be  nothing  between  them  upon  which  he  could 
found  an  action.  Had  the  order  been  drawn  on  time  and 
accepted  by  the  drawee,  then  the  payee,  when  it  became 
due,  could  have  sued  upon  the  acceptance.  Such  was  not 
the  case  here.  Due  diligence  in  this  case  would  be,  pre- 
senting the  order  in  a  reasonable  time  for  payment.  There 
was  evidence  tending  to  show  that  that  was  done.  The 
question  was  for  the  jury. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

8,  Judahy  for  the  appellant. 

B*  M.  Thomas^  for  the  appellee. 
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Not.  T6niiy 

The  Board  op  Commissioners  op  Knox  CJounty  v.  Jones.       ^o^* 

Thb  Board 

A  penon  not  legally  authorised  to  foniish  board  to  a  poor  person  at  the  oonn-  ov  Ck>xii'ns 
tfB  expense,  can  not  chaige  the  conntj  for  board  so  fnmished,  whether  the  ^'  Knox  Co. 
penon  boarded  was  known  to  be  a  paaper  or  not.  Johbs. 

The  proper  oflloera  of  the  conntjr  are,  by  law,  to  detannine  who  shall  have 
relief  as  paupers,  and  how  and  by  whom  the  relief  shall  be  afforded,  haying 
regard  to  the  requirements  of  the  statate. 

Section  S,  of  the  act  of  1853  "for  the  relief  of  the  poor,"  (1  B.  S.  p.  401), 
eonftn  iq>oa  each  of  the  oTerseers  the  power,  without  the  concnrrence  of  the 
others,  to  discharge  any  of  the  duties  which  the  statute  requires  them  to 
pnform. 

The  powers  of  OTerseers  of  the  poor  are  limited  to  those  conferred  by  statute. 

Where  a  poor  person  is  on  the  list  of  paupers  and  an  inmate  of  the  poor-house, 
and  the  superintendent  is  discfaazging  his  duty  toward  him,  it  is  not  compe- 
tent for  an  oTerseer  to  proTide  the  pauper  board  elsewhere,  at  the  expense 
of  tfie  county. 

APPEAL  from  the  Knox  Court  of  Common  Pleas. 

Perkins,  J^ — Suit  by  Jones  against  the  board  of  com- 
missioners of  Knox  connty,  to  recover  the  srnn  of  16  dol- 
lars, alleged  to  be  due  for  keeping  one  CfBrien^  a  pauper. 
On  the  trial  of  the  cause  upon  appeal  in  the  Court  of 
Common  Pleas,  "it  was  proved,"  says  the  bill  of  excep- 
tions, ^^that  (ySrien  was  a  pauper,  who  had  been  in  the 
county  poor-house  of  Knox  county  more  than  one  year 
previous  to  the  time  of  his  death,  and  that  he  went,  about 

the day  of  Januarffj  firom  the  said  poor-house  to  the 

house  of  the  plaintiiF,  Jones j  in  Vincennes;  that  a  short 
time  after,  he  was  taken  sick,  while  at  the  house  of  the 
plaintifi^  and  remained  there,  so  being  sick,  about  five 
days,  when  notice  was  given  by  plaintiff  to  the  witness, 
Dorky  who  was  keeper  of  the  poor-house,  of  the  sick- 
ness of  (ySrienj  &c ;  that  on  the  third  day  after,  the  said 
keeper  took  (ySrien  from  the  house  of  plaintiff  to  the 
pooT-house,  where,  soon  after,  he  died.  It  was  further 
proved  that  JBL  Decker  was  one  of  the  township  trustees 
of  Vincennes  township,  and  as  such  made  and  delivered  to 
the  plaintiff  a  certificate  as  follows: 

"  Vincennesy  10th  day  of  Marchj  1854  I  hereby  certify 
that  I  authorized  K  M.  Jones  to  keep  Thomas  (ySrien 
during  his  last  illness.    H.  Decker^  T.  V.  T. 


4  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  « It  was  farther  proved  that  plaintiff  presented  his  ac- 
^^^*  count  and  claim  for  an  allowance  for  keeping  said  CyBrien, 
Tn  BoAXD  being  the  same  claim  filed  as  the  cause  of  action  in  this 
OF  Khox  Co.  suit,  to  the  defendants  for  allowance,  and  that  defendants 
Jons  refused  to  make  such  allowance,  and  afterwards  did  allow 
to  the  said  keeper  of  the  poor-house  his  bill  for  the  board 
of  said  pauper  up  to  the  time  of  his  death,  and  including 
the  time  he  was  at  the  house  of  the  plainti£  It  was 
proved  that  2  dollars  per  day  was  a  reasonable  price  for 
keeping  said  (ySrien  at  plaintiff's  house,  and  there  was 
evidence  as  follows :  that  at  the  time  of  the  contest  before 
the  commissioners  about  the  plaintifi^'s  claim,  it  was  said 
in  the  presence  and  hearing  of  plaintiff^  that  plaintiff  had 
sent  to  the  poor-house  for  OBrien  to  come  and  help  kill 
his  hogs,  to  which  he  replied,  and  denied  that  he  had 
sent  for  O'JSrien,  and  said  that  he  did  not  want  him  to 
help  kill  his  hogs,  but  wanted  him  to  cut  up  and  salt  his 
poric*  There  was  evidence  that  plaintiff  had  been  the 
keeper  of  the  poor-house  preceding  the  present  keeper, 
Dork^  and  as  such  had  had  charge  of  the  paupers;  and 
there  was  some  proof  that  a  boy,  a  witness  for  defen- 
dants, went  to  the  poor-house  and  told  &Brien  that  Jones 
was  about  to  kill  his  hogs;  that  the  next  afternoon 
(yBrien  went  to  Jones's;  but  there  was  no  proof  that 
plaintiff  either  authorized  or  knew  of  the  message.  It 
was  proved  that  OBrien  told  the  boy  to  let  him  know 
when  Jones  would  kill  his  hogs,  and  this  was  all  the  evi- 
dence." 

The  Court,  upon  the  trial,  charged  the  jury,  <^that  if 
they  were  satisfied  by  the  evidence  that  the  plaintiff  knew 
the  pauper  to  be  a  county  charge,  and  permitted  him  to 
remain  about  his  house,  he  had  no  right  to  charge  the 
county  with  any  expense  following  therefirom,  unless  he 
was  directed  to  do  so  by  the  proper  authority,  to-wit,  the 
trustees  of  the  township,  or  any  one  of  them;"  to  which 
the  defendants  excepted,  &c* 

Verdict  and  judgment  for  the  plaintiff  below. 

We  take  it  that  no  person  can  charge  the  county  for  the 
board  of  a  poor  person,  whether  known  to  be  a  pauper  or 
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not,  unless  such  penon  is  legally  authorized  to  furnish  the  Kot.  Term, 
boaid  at  the  county's  expense.  1865. 

The  proper  officers  of  the  county  are,  by  law,  to  deter^  Tm  Board 
mine  who  shall  have  relief  as  paupers,  and  how  and  by  or  Kkox  Co. 
whom  the  relief  shall  be  afforded,  having  regard  to  statu-      j^^ 
tcMry  requirements.     The  question,  then,  in  this  case,  is, 
was  the  plaintiff  below  authorized  to  board  OBrien  at  the 
expense  of  the  county? 

A  certificate  £rom  one  of  the  three  overseers  of  the  poor 
of  the  township,  to  the  effect  that  he  had  so  authorized  the 
plaintiff^  seems  to  have  been  admitted  in  evidence  without 
objection.  But  it  is  insisted  here  that  one  of  the  three 
overseers  could  not  confer  such  authority;  that  it  could 
only  be  conferred  by  a  majority,  at  a  meeting  of  all  of  the 
overseers,  according  to  the  doctrine  of  the  case  of  Hamil' 
tony.  The  State,  3  Ind.  Bep. 452. 

This  objection  would  be  well  taken,  did  not  the  statute 
conier  the  power  of  acting  upon  a  less  number  than  the 
tiiree  overseers.  We  think  it  does.  Sect.  2,  p.  401,  declares 
that  every  board  of  township  trustees,  <<and  the  members 
thereof^''  shall  be  overseers  of  the  poor.  We  think  this 
section  makes  each  member  an  overseer,  with  power  to  act 

But  the  action  of  the  overseer  must  be  authorized  by 
the  statute.  In  this  case,  we  think  it  was  not.  O^Brien 
was  not  a  pauper  entitled  to  temporary  relief  He  was, 
and  had  been,  for  more  than  a  year,  on  the  list  of  paupers, 
and  an  inmate  of  the  county  poor-house.  He  was  there 
provided  for  by  law.  The  keeper  of  the  poor-house  was 
bound  to  take  care  of  and  provide  for  him.  No  complaint 
was  made  that  he  did  not  in  this  case  do,  or  stand  ready 
to  do,  his  duty.  No  emergency,  as  Jones  well  knew,  was 
paresented  that  authorized  any  person  other  than  the  keeper 
of  the  county  poor-house  to  provide  for  O'jBnen  at  the 
•  expense  of  the  county.  If  Jones  invited  him  away  from 
the  place  provided  for  him,  he  should  have  returned  him 
when  he  became  weary  of  his  company.  If  (yJBrien  vol- 
untarily left  the  poor-house,  and  went  unbidden  to  that 
of  Jbnesy  the  latter  should  have  refused  to  receive  him,  and 
the  poor-house  keeper  should  have  immediately  taken  him 
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back*  Such  was  his  daty,  and  doubtless  he  wotdd  have 
discharged  it  See  the  provisions  generally  of  the  po<nr 
law  above  referred  to. 

Pw  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Court  of  Com- 
mon Pleas  to  dismiss  the  suit 

&  Judahy  for  the  appellants. 

B.  M.  ThomaSy  for  the  appellee. 


The  Board  of  Commissioners  op  La  Grange  County 
V.  Cutler. 

The  board  of  oommissionen  of  a  conntj  b  a  Court  of  record,  and  whaterer 
they  do  most  be  piesitmed  to  be  entered  of  i^ooxd.  They  can  only  apeak  by 
their  record,  when  sitting  as  a  Coort,  and  if  a  determination  is  not  entered 
of  record,  there  is  no  decuion. 

The  prayer  of  a  complaint  can  not  enlarge  its  allegations. 

In  mmdamm  proceedings,  it  has  been  the  practice  of  the  Supreme  Court  to 
look  into  Ihe  whole  record,  and  to  determine  the  ^>propriat0ne8s  of  the 
remedy,  and  also  whether  the  facts  alleged  in  the  petitioner's  afBdayit  were 
sufficient  to  authorize  the  writ. 

Petition  against  the  board  of  commissioners  of  La  Grangt  county,  to  show 
caase  why  a  mandamm  should  not  issue,  requiring  them  to  enter  a  judgment, 
&c.  Answer,  that  before  the  rule  was  serred,  &c.,  the  canso  had  been  taken 
to  the  La  Grange  Circuit  Court,  by  appeal ;  that  it  had  not  been  returned  to 
them;  and  the  cause  not  being  before  them,  they  could  gire  no  judgment 
upon  it    Hdd,  that  the  answer  was  sufficient 


Monday 


APPEAL  from  the  La  Orange  Circuit  Court 
GooKiNS,  J. — ChUler  applied  to  the  £a  Orange  Circoit 
Court,  at  the  April  term,  1853,  for  a  rule  against  the  ap- 
pellants, requiring  them  to  enter  a  judgment  upon  a  claim 
which  he  had  presented  for  services  previously  rendered 
as  auditor  of  the  county,  or  to  show  cause  to  the  contrary 
at  the  next  term.  This  was  intended,  no  doubt,  as  a  rule 
to  show  cause  why  a  writ  of  mandamus  should  not  issue, 
requiring  them,  &c.    An  affidavit,  made  by  Frazier^  the 
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appellee's  counsel,  which  was  the  foundation  of  the  pro-  ^o^*  Term, 
ceeding,  stated  the  filing  in  the  auditor's  office  of  the  __j[r_!_ 
plaintifPs  daim;  that  it  was  presented  to  the  board  of  ThsBoabd 
commissioners,  at  their  December  term,  1852,  and  that  biohbbs  of 
they  refiised  to  allow  it;  whereupon  he  tendered  a  bond,  ^cothttT* 
and  prayed  an  appeal  from  their  decision  to  the  LaChrange         ▼• 
Circuit  Court,  and  that  the  board  refused  to  take  any 
Airther  action  in  the  matter;  that  one  of  the  commissioners 
directed  him  to  leave  said  bond  with  the  derk,  (who  was 
ez  officio  auditor) ;  that  said  clerk  received  the  bond  and 
filed  it  with  the  papers  in  the  cause.     There  was  a  prayer 
that  the  board  of  commissioners  be  directed  to  enter  up  a 
judgment  on  said  claim,  or  show  cause  to  the  contrary, 
and  send  up  to  the  Circuit  Court  a  transcript  of  their  pro- 
ceedings. 

The  Circuit  Court  granted  a  rule  against  the  defen- 
dants, who  made  return  thereto,  setting  forth  as  reasons 
why  a  peremptory  writ  of  mandamus  should  not  issue 
against  them,  first,  that  they  had  refused  to  allow  the 
daim  because  it  was  not  proved  before  them,  and  because 
Cutier  was  indebted  to  the  county  in  a  sum  larger  than 
Us  claim,  which  ought  to  be  set  off  against  it;  and  that  to 
make  the  set-off,  and  properly  to  dispose  of  the  whole 
matter  between  Outier  and  the  county,  was  an  act  which 
the  board  was  unwilling  to  do,  because  they  doubted 
whether  they  had  full  power,  as  a  Court,  to  take  cogni- 
zance of  such  questions;  and,  secondly,  that  before  the 
rule  was  served  upon  them,  the  said  cause  had  been  taken 
to  the  La  Chrange  Circuit  Court  by  appeal;  that  it  had  not 
been  returned  to  them,  and  the  cause  not  being  before 
thevOf  they  could  give  no  judgment  upon  it. 

CvUer  demurred  to  the  answer,  and  assigned  for  cause, 
that  the  return  showed  no  reason  why  a  writ  of  mandamus 
should  not  issue,  but  that  it  showed  a  reason  why  it  should 
issue. 

The  Circuit  Court  sustained  the  demurrer.  The  ap- 
pellants asked  leave  to  amend  their  answer,  which  was 
refused,  and  the  rule  was  made  absolute;  from  which 
dedsion  they  appeal  to  this  Court. 
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Not.  Term,       The  affidavit  which  was  made  the  foandatidki  of  these 
^°^*      proceedings,  is  whoUy  insufficient.    It  states,  in  sabstanee, 
Tbx  Boabd  that  the  plaintiff's  daim  was  presented  to  the  boaid  of 
fliomoft  ov  commissioners,  and  that  they  refused  to  allow  it    The 
^'^^^^1^*  board  of  commissioneare  is  a  Court  of  record,  and  whatever 
▼•         they  did  must  be  presumed  to  have  been  entered  of  record. 
The  affidavit  does  not  negative  that  presumption,  but  the 
contrary  is  to  be  infened  from  the  statement  that  an  ap- 
peal was  prayed  fr<mi  theur  decision.     They  can  only 
speak  by  their  record,  when  sitting  as  a  Court,  and  if  their 
determination  was  not  entered  of  record,  there  was  no  de- 
cision.   The  inrayer  can  not  enlarge  the  all^;ations  of  the 
complaint. 

The  counsel  for  the  appellee  does  not  undertake  to 
defend  the  affidavit,  but  insists  that  it  was  merely  the 
foundation  of  the  motion  for  a  rule,  and  that  it  forms  no 
part  of  the  pleadings  in  the  cause,  and  further  that  its 
defects  are  cured  by  the  answer. 

In  cases  of  numdamui  which  have  been  before  this 
Court,  the  practice  has  been  to  look  into  the  whole  record, 
and  to  determine  whether  it  is  the  appropriate  remedy,  as 
well  as  the  question  whether  the  allegations  are  sufficient 
to  authorize  the  vmt.  Marshall  v.  The  State,  1  Ind.72.— 
Lewis  V.  Henley,  2  id.  23ISL — The  Board  of  Commissioners 
of  Johnson  Couniy  v.  Excks,  id.  6Sn.  In  these  cases,  the 
affidavit  was  examined  to  see  if  a  case  was  made  that 
would  authorize  the  writ;  and  it  is  said  on  good  authority 
that  ^<  matter  must  be  laid  before  the  Court  by  which  it 
may  appear  that  the  party  b  entitied  to  it***  Bac.  Ab.,  tit 
Mamdamus,  a. 

We  think,  also,  the  Circuit  Court  eired  in  ov^nruling  the 
demurrer  to  the  answer.  The  second  paragraph  averred 
that  the  cause  had  been  appealed  to  the  Circuit  Court, 
that  it  had  not  been  returned  to  them,  and  they  could 
therefore  take  no  proceedings  in  it  This  the  demurrer 
admitted.  The  appeal  deprived  them  of  any  power  to 
proceed  in  the  case,  and  was  a  conclusive  answer  to  the 
rule. 
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Per  Cbrfam.— -The  judgment  is  revenied  with  costs.  Nor.  Teim, 
Cause  lemanded,  with  instractloiui  to  the  Ciicuit  CoDit      ^^^' 
to  allow  the  parties  to  amend  their  pleadings.  Thb  Commov 

A.  EUison^f  for  the  appellants.  Ixdiavapous 

X  B.  JBinoey  fcnr  the  appellee.  Cboas. 


— 7  g 

Ul       6, 
1*^  645 

The  Common  Council  op  Indianapolis  v.  Croas.  "^^    ^^g 

Sectkm  54,  p.  93S,  B.  8.  1843,  which  provided  dull  every  public  highway 
•bettdy  laid  oat,  or  which  mig^  tiierMAer  he  laid  out,  end  wfaieh  thovld  net 
he  opened  aad  woffced  wkhin  six  years  from  the  time  of  its  being  so  kid  oat» 
should  cease  to  be  a  highway  for  any  purpose  whatever,  did  not  af^ly  to  the 
streets  or  alleys  of  a  town  or  city. 

Section  S  of  the  act  of  1818  "for  xeoording  town  plats,"  (B.  8. 1881,  p.  580,) 
was  appBcahle  to  dedications  of  stnets. 

Under  that  section,  real  estate  dedicated  for  a  street  or  alley,  oonld  not  be  re- 
claimed by  die  donor,  without  the  consent  of  the  owners  of  the  property 
adjoining  such  street  or  alley. 

the  laying  oat  of  aa  addition  to  a  town,  recording  the  plal,  and  selUng  lots 

with  refta«noe  to  the  a^ioiDing  streets  and  alleys,  giTO  to  the  proprietors  of 

sndi  lots  a  prirato  right  in  snch  streets  or  alleys,  distinct  from  the  claim  of 

^    the  paUic,  which  eren  the  legislature  can  not  take  away,  unless  to  appro^ 

priate  audi  streets  or  alleys  to  a  public  use. 

Every  street  is  a  hi^way,  bat  every  highway  is  not  a  street. 

APPEAL  from  the  Marian  Court  of  Common  Pleas,  -j^^^lf^ 
GooKiNS,  Jd — The  appellee  was  prosecated  before  the 
mayor  of  LuUanapoliSj  for  obstmcting  an  alley  in  violation 
of  an  ordinance  of  the  city.  On  appeal  to  the  Common 
Fleasy  the  defendant  had  judgment^  from  which  the  city 
ai^ieals  to  thb  Coort 

In  1837,  one  Sbrris  laid  off  an  addition  to  the  town  of 
indianapolisy  a  plat  of  which  was  duly  recorded,  on  which 
an  aUey  is  designated,  extending  through  several  blocks. 
The  defendant  owns  a  lot,  extending  through  half  a  block, 
bonnded  by  the  alley,  opposite  to  which  another  lot,  owned 
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Not.  Term,  by  the  defendant,  and  two  others,  owned  by  different  pro- 

^^^'      prietors,  abut  upon  the  same  alley.    The  obstmction  eon- 

Tkb  Common  sisted  of  fencing  up  that  part  of  the  alley  adjoining  the 

IiTDiAiTAFous  defendants  lot  first  mentioned,  which  he  refused  to  remove 

Cboas       ^^  proper  notice.    That  part  of  the  alley  has  been  enclosed 

and  in  the  defendant's  possession  since  1838;  the  residue 

has  been  open  since  1843.    The  defendant's  deeds  do  not 

include  the  alley,  but  describe  his  lots  as  being  bounded 

by  it 

The  question  arising  upon  this  state  of  facts,  is,  whether 
the  alley  has  been  vacated  by  non-user.  The  following 
statutory  provision  is  relied  upon  to  show  that  the  alley  is 
vcu^ated: 

<<  Every  public  highway  already  laid  out,  or  which  may 
hereafter  be  laid  out,  and  which  shall  not  be  opened  and 
worked  within  six  years  from  the  time  of  its  being  so  laid 
out,  shall  cease  to  be  a  highway  for  any  purpose  whatever." 
R.  S.  1843,  p.  332,  sec.  54. 

We  do  not  think  this  section  was  intended  to  apply  to 
the  streets  and  alleys  of  a  town  or  city.  The  legislative 
intention  is  to  be  gathered  from  the  several  enactments 
bearing  upon  the  subject.  The  chapter  in  which  this  sec- 
tion is  found,  b  on  the  subject  of  '^  highways  and  bridges." 
It  prescribes  the  mode  of  laying  out,  changing,  and  vacat- 
ing highways,  defines  the  powers  and  duties  of  supervisors, 
specifies  who  are  liable  to  perform  labor  upon  them,  directs 
the  manner  of  enforcing  its  performance,  and  provides  for 
the  erection  and  repair  of  bridges,  &c.  No  reference  is 
made  in  this  chapter  to  the  streets  or  alleys  of  towns, 
unless  it  is  contained  in  the  section  above  quoted;  and  it 
is  very  evident  that  no  other  part  of  it  has  any  application 
to  them  whatever. 

There  is  another  chapter,  the  34th,  page  383  of  the  same 
revision,  which  prescribes  the  manner  of  laying  out  towns, 
the  vacation  of  town  lots,  streets,  alleys,  public  squares, 
and  commons;  and  here  is  the  place  to  look  for  a  provision 
like  that  on  which  the  defendant  relies,  but  none  such  is 
found.  While  on  the  subject  of  vacating  streets  and 
alleys,  had  it  been  intended  that  non-user  should  have  that 
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effect,  it  would  have  been  so  declared.    Upon  comparing  ^ot.  Tem, 
ibe  two  chapters,  and  considering  the  objects  of  both,      lo^' 
nothing  is  more  apparent  than  that  if  the  d4th  section  Ths  Commov 
above  refened  to  embraces  streets  and  alleys,  it  resnita  ihdiavafolib 
from  accident  and  not  from  design.    To  give  it  that  effect      osqas 
would  therefore  violate  the  first  and  most  obvious  role  of 
constraction,  the  legislative  intention. 

The  appellee  refers  ns  to  an  imreported  decision  of  this 
Court,  in  the  case  of  the  city  against  Nobles  heirs,  which, 
we  must  admit,  can  not  be  distinguished  frcmi  the  present 
case.  The  whole  of  that  dedcdon  is  as  follows:  '^The 
streets  of  a  town  or  city  are  public  highways;  this  case  is 
therefore  within  the  54th  section  of  the  act  of  1843,  respec- 
ting the  laying  out  of  highways."  We  are  not  aided  by 
any  reasoning  of  the  Court,  in  that  case,  and  as  it  was 
never  reported,  it  was  not,  probably,  upon  further  conside- 
ration, entirely  satisjGactory  to  the  Court;  but  whether'  it 
was  or  not,  we  can  not  concur  in  the  view  tb^re  taken. 

The  manner  of  establishing  streets  and  alleys  in  a  town, 
and  of  laying  out  common  roads,  is  very  different.  The 
former  is  a  dedication  by  the  owner,  by  means  of  a  plat 
recorded,  on  which  they  are  designated.  The  latter  is  the 
appropriating  of  private  property  to  a  public  use  by  the 
state,  by  the  exercise  of  the  right  of  eminent  domain.  It 
is  done  upon  the  petition  of  a  certain  number  of  freehold- 
ers of  the  inmiediate  neighborhood,  addressed  to  the  board 
of  commissioners,  and  the  appointment  of  viewers,  upon 
whose  report  that  the  proposed  road  will  be  of  public  util- 
ity, it  is  ordered  to  be  opened,  whether  the  owner  of  the 
land  over  which  it  passes  is  willing  or  not.  And  here  it 
may  be  proper  to  say,  that  if  the  streets  and  alleys  of  towns 
are  the  kind  of  public  highways  the  l^;i8latnre  had  in  view 
in  the  act  refened  to,  they  may  be  opened  on  petition  and 
view  like  other  roads,  which  we  think  wiM  not  be  daimed 
by  any  one. 

When  Harris  laid  out  this  addition,  the  statute  of  1818 
providing  for  the  recording  of  town  plats  was  in  force. 
B.  8. 1831,  p.  530.  The  second  section  of  that  act  is  as 
follows: 
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Not.  Ttonn,       u  Every  donation  or  grant  to  the  pnblic,  or  any  individnal 
^^^'      or  individuals,  religions  society  or  societies,  or  to  any  oar- 
Thb  Commoh  poration  or  bodies  politic,  marked  or  noted  as  snch  on  the 
Indiavavous  plat  of  the  town  wherein  snch  donation  or  grant  may  have 
Cboas       h^o,  made,  shall  be  considered  to  all  intents  and  purposes 
as  a  general  warranty  to  the  said  donee  or  donees,  grantee 
or  grantees,  for  his,  her,  or  their  use,  for  the  purposes  in- 
tended by  the  donor  or  donors,  grantor  or  grantors  afore- 
said." 

In  the  case  of  Conner  v.  New  AUnuigy  1  Bladkf.  43,  the 
dedication  provided  for  in  the  above  section  was  held  to 
apply  to  streets.  This  dedication  is  the  act  of  the  owner, 
and  he  can  never  reclaim  the  property  except  upon  certain 
conditions  prescribed  by  law.  One  of  those  conditions  is, 
that  the  consent  of  the  owner  of  the  property  adjoining  the 
street  or  alley  shall  be  obtained  R.  S.  1843,  p.  886,  sec 
11.  Not  so  with  a  common  road.  It  is  laid  out  and  kept 
open  by  the  state.  The  owner  wairants  nothing  to  the 
public,  but  merely  submits  to  their  use  of  the  easement 
If  they  neglect  to  use  it  for  six  years,  the  easement  abates, 
for  the  reason  that  the  public  do  not  need  it. 

But  in  the  present  case  other  rights  are  involved.  There 
are  two  lots,  belonging  to  other  owners,  abutting  upon  the 
part  of  the  alley  obstructed.  The  laying  out  of  this  addi- 
tion, recording  the  plat,  and  selling  lots  vdth  reference  to 
the  adjoining  streets  and  alleys,  gave  to  the  proprietors  of 
those  lots  a  private  right,  distinct  from  the  claim  of  the 
public,  which  even  the  legislature  could  not  take  away, 
unless  to  appropriate  to  a  public  use.  Le  CUrcq  v.  Gofli- 
poli$^  7  Ohio  217.— JSotrofi'^  Executors  v.  The  2btm  of 
BorOandj  8  B.  Monroe  232.— Augusta  v.  Perkins^  3  id.  437. 

It  is  said  that  a  street  in  a  town  or  ciiy  is  a  highway, 
and  therefore  within  the  said  d4tii  section.  No  doubt  a 
street  or  alley  in  a  town  is  a  highway,  and  so  is  a  naviga- 
ble river,  but  it  is  not  therefore  within  that  section.  Every 
street  is  a  highway,  but  every  highway  is  not  a  street. 

The  defendant  showed  no  right  to  obstruct  the  alley  in 
question,  and  the  judgment  of  the  Court  of  Common  Fleas 
must  be  reversed. 
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Ptr  Ckuiam. — The  judgment  is  reyersed  wiUi  ooets.  '^^*  t^wxl, 

Oanse  remanded,  &c.  19^. 

N.  B.  Taylor  J  for  the  appellants.  Hbitobicx- 

J.  L.  Ketcham^  far  the  appellee.  t. 

Hbhbkick* 


BOH. 
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Hbhduckson  v.  Henbricsson  and  Others. 

Hm  dfidantioB  of  emergency  oontenpleted  in  sectioii  88  of  erticle  4  of  the 

eonstitiition  of  1851,  can  not  be  taken  by  imptication,  bat  most  be  expxessly 

declared  in  f  nbstantial  confonnity  to  tiie  reqniiement  of  the  constitation. 
A  dedaratkm  by  Ae  leg^lataze  thai  an  act  ihall  take  efibct  on  a  fntore  day 

■peciftedy  la  not,  of  itieU;  a  dedaiilion  of  emeigeiu^,  wHMa  the  meaning  of 

aaidiection. 
The  publication  and  drcnlation  of  acts  of  the  legislatore,  nnlear  done  "by 

taAotitj,"  can  not,  nnder  said  aedlon,  affect  the  period  of  their  taking 

effBcL 
Hie  act  TBgnkting  deaeentt  and  the  apportionment  of  estates,  approTod  Iby 

14, 1853,  did  not  take  effect  until  3%  6, 1858. 
A  died  IB  I)teeM&er,185S,  seized  in  fee  of  land  in  this  state.    i9Uif,  that  his 

widow  waa  only  entitled  to  dower  in  the  land. 

APPEAL  from  the  Barikolomew  GSrcnit  Comrt.  ^bJlSfc-  26 

Stuabt,  J.— On  the  22d  of  AMgust^  1853,  EmU»,  the 
widow  of  John  Skndrieks(my  deceased,  filed  her  petition 
for  partition,  making  the  children  and  heirs  of  her  hus- 
band defendants. 

The  petition  states  that  John  Hendrickson^  her  late 
husband,  died  in  December^  1853,  intestate,  leaving  the 
iriaintiff  his  widow,  and  the  sereral  defendants  his  heirs, 
(naming  them).  It  is  further  alleged  that  he  died  seized 
of  certain  real  estate,  (describing  several  tracts  of  land). 
Among  other  things,  it  is  stated  that  the  revised  statutes 
of  1852  were  filed  in  the  clerk's  office  of  Bartholomew 
county  on  the  1st  day  of  Jlfay,  1863.  The  plaintiff  denies 
and  disclaims  any  right  of  dower  in  the  prenuses  des- 
cribed in  the  petition,  under  the  law  of  descents  of  1853. 
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Nov.  Term, 
18S5. 

Hbubkick- 

T. 

Hbitdkick- 
sotr. 


She  states  that  she  is  advised  she  is  entitled  to  one-third 
of  said  land  in  fee  simple,  the  same  not  being  worth 
10,000  dollars,  and  that  the  defendants,  the  children  and 
heirs  of  the  said  JbAn,  are  entitled  each  to  one-twelffch 
part  of  the  remaining  two-thirds  thereof.  Wherefore  she 
prays  partition,  and  that  commissioners  be  appointed  to 
allot  and  set  off  her  one-third  part  in  fee ;  and  that  she 
have  such  other  relief  as  may  be  proper,  lie 

Demtmrer  to  the  petition  sustained,  and  judgment  for 
costs  against  the  petitioner.     She  appeals. 

The  act  under  which  she  seeks  to  be  invested  with 
one-third  of  her  late  husband's  real  estate,  is  chapter  27, 
1  R.  S.,  248.  It  is  entitled  ^an  act  regulating  descents  and 
the  apportionment  of  estates,"  approved  May  14,  1852. 
The  17th  section  provides  that — ^^*If  a  husband  die,  testate 
or  intestate,  leaving  a  widow,  one-third  of  the  real  estate 
shall  descend  to  her  in  fee  simple,  firee  from  all  demands 
of  creditors ;  provided^  however,  that  where  the  real  estate 
exceeds  in  value  ten  thousand  dollars,  the  widow  shall 
have  one-fourth  only,'*  &c. 

The  previous  section,  the  sixteenth,  abolishes  tenancies 
by  the  curtesy  and  in  dower.    1  R.  S.,  250. 

The  44th  section  declares,  that  the  act  is  to  be  in  force 
from  and  after  the  1st  day  of  August^  1852.    LL  255. 

It  is  claimed  that  this  act  was  in  force  at  the  death  of 
her  husband,  in  December^  1852,  and  therefore  contains  the 
measure  of  her  rights  as  his  widow.  And  the  course  of 
reasoning  is  this :  that  declaring  it  in  force  from  a  day 
prior  to  the  taking  effect  of  the  revised  statutes  of  which 
it  formed  a  part,  was  in  the  nature  of  and  equivalent  to  a 
declaration  of  emergency. 

The  first  inquiry  will  therefore  be,  whether  the  new  act 
regulating  descents  was  in  force  at  her  husband's  death, 
in  December^  1852. 

If  so  in  force,  it  must  have  been  either  by  virtue  of  the 
emergency  clause,  or  it  must  have  been  published  in  pm> 
suance  of  the  44th  section  of  the  act,  and  circulated  in 
the  several  counties  prior  to  the  1st  day  of  August^  1852, 
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The  constitatioii,  eection  28,  article  4,  provides  that —  ^<^-  T«nn» 
"  No  act  shall  take  effect,  until  the  same  shall  have  been      ^°^' 
puUished  and  drcnlated  in  the  several  counties  of  this  Hbiii>kick- 
state,  by  authority,  except  in  case  of  emergency;  which         y. 
emergency  shall  be  declared  in  tiie  preamble,  or  in  the  ^^^• 
body  of  the  law."    1  B.  S.,  53*    It  is  hardly  necessary  to 
say  that  the  declaration  of  emergency  here  contemplated 
could  not  be  taken  by  implication;  it  must  be  expressly 
declared  in  substantial  conformity  to  the  requirement  of 
the  constitution*    It  is  therefore  obvious  that  declaring  the 
act  in  force  at  a  future  day,  as  in  this  case  on  the  1st 
day  of  Augustj  1852,  is  no  declaration  of  emergency,  but 
simply  fixing  a  distant  period  vnth  a  view  of  giving  suffi* 
cient  time  for  the  act  to  be  published  and  circulated  by 
authority.    So  that  the  act  regulating  descents  did  not 
take  effect  on  the  first  of  Augustj  1852,  by  virtue  of  the 
emergency  clause. 

The  only  remaining  question  is,  was  the  law  of  descents 
published  by  authority  prior  to  Ma^  6, 1853  ? 

On  the  9th  of  Junej  1852,  a  joint  resolution  was  ap- 
proved, authorizing  the  secretary  of  state  to  publish  and 
circulate,  in  pamphlet  form,  the  railroad  law,  banking  law, 
and  several  enactments  therein  named,  and  forthwith  for* 
ward  a  copy  thereof  to  each  of  the  clerks  of  the  Circuit 
Courts  of  the  state.  But  the  law  of  descents  is  not  enu- 
merated among  the  acts  to  be  published ;  and  of  course 
was  not  authorized  by  that  resolution.  Laws  of  1851*2, 
p.  178. 

On  the  18th  of  Juinej  1852,  the  act  in  relation  to  the 
printing  and  distribution  of  the  laws,  vims  approved.  The 
first  section  provides,  among  other  things,  for  the  publican 
tion  of  six  thousand  copies  of  the  local  and  special  acts 
of  the  session  of  1852.  This  is  the  volume  from  which 
we  have  just  quoted  the  joint  resolution,  and  in  which 
the  act  of  Jhne  18, 1852,  is  contained  Laws  of  1851-2, 
p.  126.  The  10th  section  provides  for  the  publication  of 
the  school  and  road  laws  in  advance  of  the  revision.  But 
it  is  silent,  and  so  is  the  whole  act  silent,  in  regard  to  the 
law  of  descents. 
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Ifor.  Tflm,      The  11th  sectiim  is  in  these  wards :  ^  That  such  geoeral 
^Q^*      acts  passed  at  the  pvesent  session,  as,  in  the  opinion  of 
HavsmioK-  the  secretaiy  of  state,  should  not  be  embraeed  in  the  re- 
Y."        vised  code,  shall  be  printed  and  bonnd  with  the  local  and 
^^"w?^"  *P^^^  •^  ^  ^^^  volume,  and  shall  be  distribnted  in  the 
manner  and  at  the  time  now  provided  by  law  for  the  dis- 
tribution of  the  general  laws,  and  at  as  eariy  a  day  as 
practicabW    Laws  1851-2,  p.  128.    The  law  of  descents 
is  not  embraced  in  the  volume  of  local  and  special  lavirs 
thus  authorized  to  be  published ;  and  it  is  embraced  and 
published  in  the  first  volume  of  the  revised  code.    Chap- 
ter 27,  p.  248.    Thus  has  the  seeretaiy  of  state  exercised 
the  discretion  vested  in  him  by  the  eleventh  section  ftdly; 
and  with  its  exercise,  his  discretionary  povTcr  terminated. 
Any  other  species  of  pubtication,  in  pamphlet  or  otherwise, 
even  if  circulated  in  the  several  counties,  was  ^without 
authority''  and  nugatory.   The  law  of  descents  was  there- 
fore not  published  ""by  authority"  till  the  6th  of  May,  1853. 

It  follows  that  the  act  under  the  provisions  of  which 
she  claims  the  one-third  of  her  husband's  real  estate  in 
fee,  was  not  in  force  at  his  death,  in  December,  1852. 

Her  estate  is  therefore  a  life  or  dower  estate  under  the 
old  law.    She  is  not  entitled  to  a  fee. 

The  petition  being  thus  insufficient,  the  demurrer  vras 
correctly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court 
to  dismiss  the  petition  without  prejudice,  vrith  leave  to 
the  petitioner  to  withdraw  it  from  the  files. 

W.  Herod  and  &  Stamifer,  for  the  appellant 

W.  F.  Pidgean,  for  the  appellees. 
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Church  and  Others  v.  Drummond. 

The  written  naderteklng  required  to  entliorize  the  isBiung  of  a  writ  of  ettadv 
BMoty  mMj,  Jinder  the  B.  S.  1853,  be  executed  by  a  mrety  alone. 

Eridence  of  the  general  repntation  of  a  defendant  is  admissible  in  a  Giyil  pro- 
ceeding, only  where  his  character  is  in  issne. 

The  evidence,  even  in  that  case,  mnst  be  confined  to  the  reputation  of  the 
party,  with  apedal  reference  to  the  nature  of  the  question  in  issne. 

That  an  imiMroper  question  was  allowed  to  be  jrat  to  a  witness,  where  the 
record  does  not  disclose  wliat  or  whether  any  answer  was  made  to  it,  can 
not  be  assigned  for  error. 

On  the  trial  of  a  proceeding  in  attachment,  the  defendants  will  not  be  allowed 
to  gime  evidence  of  dedarakionB  made  by  themselres  when  the  sheriff  exe- 
cuted the  wnit. 

To  make  an  objection  to  eridence  arailable  on  error,  the  record  must  show 
that  the  ground  of  objection  was  pointed  out  to  the  Court  below. 

Whether  an  assignment  of  goods  was  made  with  a  fraudulent  intent,  is,  by 
the  statute,  a  question  for  the  dedsion  of  the  jury,  and  not  of  the  Court 

APPEAL  from  the  Omiington  Court  of  Common  Pleas.  ^J^j;^  ^ 

Stuart,  J^ — In  Augnstj  1854,  Church  and  others  procmed 
an  order  of  attachment  against  Drummondj  under  the  6th 
specification  of  section  156,  2  R.  8.,  p.  63.  Drummond 
appeared  and  pleaded*  The  issue  joined  was  submitted 
to  a  jury.  Verdict  and  judgment  for  the  defendant.  The 
attachment-creditor  appeals. 

The  charge  on  which  the  order  of  attachment  issued 
was,  that  Drummond  was  about  to  sell,  convey  and  other- 
wise dispose  of  his  property,  subject  to  execution,  with 
die  fraudulent  intent  to  cheat  and  hinder  his  creditors. 

The  record  presents  several  questions  for  consideration. 
First  in  order  is  the  sufficiency  of  the  written  undertaking 
of  the  attaching  creditors.  That  undertaking  is  provided 
for  in  sec.  160, 2  B.  8.,  p.  64,  which  reads— ^'  The  plaintiff, 
or  some  one  on  his  behalf,  shall  execute  a  written  under- 
taking, with  sufficient  surety,  to  be  approved  by  the  clerk, 
payable  to  the  defendant,  to  the  effect  that  the  plaintiff 
will  duly  prosecute  his  proceeding  in  attachment,  and  will 
pay  all  damages  which  may  be  sustained  by  the  defen- 
dant, if  the  proceedings  of  the  plaintiff  shall  be  wrongfrd 
and  oppressive." 
Vol.  VII— 2 
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Not.  Term,  The  written  undertaking,  in  the  case  at  bar,  is  thus : 
^^^*  "  We  undertake  that  the  plaintiff  shall  duly  prosecute 
Church  their  proceedings  in  attachment  in  this  action,  and  pay 
Dbumhovd.  to  the  defendant  all  damages  which  he  may  sustain  if  the 
proceedings  of  the  plaintifis  shall  be  wrongful  and  oppres- 
sive. William  C.  Smith.  Approved  by  Joseph  Wiley,  clerk, 
by  j;  JB.  Cqffrothj  deputy." 

On  this  undertaking,  together  with  the  affidavit,  &a, 
the  Older  of  attachment  issued. 

Before  appearance  entered,  counsel  for  Drummondy  as 
amid  curuBj  moved  to  quash  the  order  of  attachment,,  on 
the  ground  that  the  undertaking  was  not  signed  by  the 
plaintiffs,  or  any  one  on  their  behalf,  but  only  by  the  surety. 
It  IB  contended  that  the  statute  contemplates  both  princi- 
pal and  surety  should  sign  the  undertaking.  This  would 
seem  to  be  a  fair  deduction  from  the  language.  But  coun- 
sel for  the  creditors  insist  that  this  undertaking  by  the 
surety  alone,  is  in  conformity  to  the  form  given  by  the 
same  revised  statutes  in  such  cases.  Form  No.  44,  2  B. 
S.,  p.  352.  The  statute  declares,  further,  that  these  forms 
"may  be  used  and  shall  be  sufficient  in  all  cases  where 
they  are  applicable."  Taking  these  statutes  together,  it  is 
difficult  to  say  that  the  undertaking  by  the  surety  alone, 
approved  by  the  clerk,  is  not,  at  least,  prima  facie  suffi- 
cient. Legislative  forms  will  be  respected  where,  in  a 
preUminary  step  like  this,  they  appear  to  apply.  Brifig^ 
hurst  V.  PoUardj  6  Ind.  B.  452. 

There  is  more  difficulty  where  the  form  given  is  a  plead- 
ing which  lacks  some  substantial  allegation.  There,  per- 
haps, the  ruling  might  be  different. 

In  this  case  the  security  of  the  party  whose  property  is 
attached,  is  the  end  to  be  attained.  The  object  of  the  act 
seems  to  be  sufficiently  complied  with  when  the  under- 
taking is  by  a  surety  whose  solvency  is  satisfactory  to  the 
clerk;  especially  as  the  party  is  not  precluded  from  show- 
ing the  insolvency  of  the  undertaker.  Bla/ney  v.  Findlep, 
2  Blackf.  338. 

The  motion  to  dismiss  for  want  of  a  sufficient  under- 
taking, was  correctly  overruled. 
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The  next  point  is,  did  the  Court  err  in  permitting  the  Not.  Tenn, 
defendants  to  introdace  evidence  as  to  their  good  char-  ^^^' 
acter  for  honesty?  The  question  asked  and  answered  was,  Chubch 
^What  was  the  general  character  of  the  defendants  for  Dbtoxohb. 
honesty,  on  or  about  the  30th  day  of  August j  1854?"  The 
general  rule  laid  down  by  Starkie^  and  very  generally  ad- 
hered to  by  the  English  Courts,  is,  that  evidence  of  general 
character  is  not  admissible  in  civil  proceedings,  unless  the 
character  of  tiie  party  be  directly  in  issue.  Stark^  pt.  4, 
366.  Cheenleaf  admits  the  English  rule  to  the  same  ex- 
tent. 1  GreenL  Ev.,  ss.  52-3,  n.  The  evidence  of  char- 
acter, in  civil  cases,  is  thus  confined  within  narrow  limits. 
In  the  text  of  Oreenleaf^  it  is  said  that  where  the  defen- 
dant is  chai^d  with  fraud  from  mere  circumstances,  evi- 
dence of  his  general  character  is  admissible  to  repel  it. 
1  GrreenL  Ev.,  ss.  54-^.  But  the  cases  he  cites  can  scarcely 
be  said  to  sustain  his  position.  And  in  a  note  he  admits 
tiiat  the  case  chiefly  relied  upon,  Ruan  v.  Perry ^  3  Caines' 
B.  120,  has  been  strongly  doubted,  and  feebly  supported  by 
the  Courts  even  in  New  •York.  It  is  believed  the  general 
current  of  American  decisions  adheres  to  the  English 
role.  That  rule  is,  that  only  in  cases  where  the  character 
is  in  issue,  can  evidence  of  general  reputation  be  given. 
Even  then  it  must  be  confined  to  the  renutation  of  the 
party,  with  special  reference  to  the  nature  of  the  question 
in  issue. 

But  in  this  case  the  evidence  was  not  in  the  record. 
We  can  not  even  divine  how  the  question  was  answered. 
If  the  answer  viras,  that  the  character  of  the  Drummonds 
was  bad,  the  plaintifb  could  not  have  been  injured  by  it. 
It  should  appear  that  some  answer  pertinent  to  the  in- 
quiry, and  unfavorable  to  the  plainti&,  had  been  given. 
The  bare  fact  that  an  improper  question  had  been  put, 
which  elicited  only  a  vague  or  impertinent  answer,  or  per- 
haps no  answer,  as  that  the  vdtness  was  ignorant  of  their 
general  reputation,  could  not  prejudice  the  creditors,  nor 
be  assigned  for  error.    Morton  v.  White^  5  Ind.  R.  338. 

The  next  error  is  presented  in  a  more  tangible  form. 
It  goes  to  the  following  question  and  answer,  addressed 
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Not.  Tetm,  to  the  sheriff  while  on  the  stand  as  defendants  witness. 

^^^*      "  What  did  the  Drummands  say  to  you,  while  executing 

Cruboh     the  writ  of  attachmen^bont  having  all  of  their  cieditors 

l>BirinfovD.  share  in  their  assets Vf^:  %They  told  me  if  they  submitted 
to  this,  their  other  creditors  could  not  come  in.  Qumcg 
told  me  if  they  compromised  then,  their  other  creditors 
could  not  come  in,  which  they  wanted  them  to  do." 

Such  a  course  of  examination,  pursued  by  defendant's 
own  counsel,  was  inadmissible.  It  would  have  been  com- 
petent for  the  creditors  to  have  called  out  what  was  said 
on  that  occasion — ^but  not  tot  the  defendants  themselves. 
A  party  can  not  be  permitted  to  manufacture  evidence 
for  himself.  The  bill  of  exceptions  showQ  that  this  was 
DrummavuPs  witness,  and  therefore  repels  the  presumption 
that  those  answers  were  elicited  by  cross-examination. 
Nor  could  the  mere  ministerial  duty  of  the  officer  be  any 
part  of  the  res  gesUe  in  the  sense  claimed.  All  the  res 
gesUe  which  could  belong  to  the  case  had  transpired  be- 
fore the  writ  issued. 

But  it  is  argued  that  the  ground  of  objection  was  not 
pointed  out  to  the  Court  That  rule  is  well  settled.  The 
reason  of  the  rule  is  this:  a  general  objection  to  docu- 
mentary or  other  intricate  instruments  of  evidence,  would 
impose  on  the  Court  great  labor,  delay  and  difficulty  in 
deciding,  unless  the  ground  of  the  objection  was  stated. 
The  real  point  of  the  objection  might  often  escape  the 
attention  of  the  Court  and  the  opposite  party.  In  most 
cases  the  operation  of  the  rule  is  eminently  beneficiaL 
Wakeman  v.  Jones^  5  Ind.  R.  454.  Even  in  those  cases 
where  the  ground  of  objection  is  obvious,  it  b  no  great 
hardship  to  suggest  it  to  the  Court  and  have  that  fact 
appear  in  the  record.  In  many  cases  it  might  be  safely 
presumed  that  the  Court  below  did  not  need  to  be  in- 
formed of  the  ground  of  objection.  But  if  the  role  w^ 
once  relaxed  in  fiavor  of  plain  cases,  we  should  be  con- 
stantly embanrassed  in  its  application  to  cases  differing 
but  little  from  each  other.  It  is  safer,  better  policy  to  ad- 
here to  it  strictly.  It  is  fair  to  the  Court  below,  to  parties, 
and  to  this  Court;  and  it  accords  with  the  spirit  of  the 


I 
Hanna  and/  Another  v.  Phelpb. 

If  a  ciiattol  be  ddirered  to  a  party  to  receiTe  from  his  labor  ud  ikill  an  in- 
creafled  Tiliie,  h«  has,  as  a  goneial  nile,  a  specific  lien  for  the  emoimt  of  his 
compensadon,  if  there  is  nothing  in  the  contract  inconsistent  with  the  exit- 
lenoe  of  sndi  ttea. 
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new  code,  which  holds  all  objections  not  specially  made  at  Not.  Term, 
the  proper  time  to  be  waived.  *Q^* 

The  creditors  further  complain  that  the  Court  refdsed  HAjniA 
to  give  the  following  instmction  to  the  jury,  viz.:  ^*An  phblpi. 
assignment  of  goods  to  a  creditor,  with  intent  to  prevent 
another  creditor  from  levying  upon  them  or  selling  them 
on  execution,  even  when  the  debtor  directs  them  to  be  di- 
vided among  all  his  creditors,  is  firaudulent,  and  an  intent 
to  assign  would  be  an  intent  to  hinder  and  defraud  his 
creditors."  To  this  ruling  the  creditors  excepted)  and  now 
assign  it  as  error.  We  think  the  instruction  was  coirectiy 
refruBed.  The  question  of  fraud,  under  our  statute,  is  not 
one  of  law  for  the  Court,  but  of  frict  for  the  jury  to 
determine.  Skibbs  v.  Banerofiy  4  Ind.  R.  388.  The  facts 
assumed  in  the  instruction,  were  not  fraud  per  se^  but  only 
circumstances  from  which  fraud  might  or  might  not  be 
inferred.  Every  assignment  operates  more  or  less  to  delay 
creditors.  If  mere  delay  of  creditors  were  conclusive  on 
the  question  of  fraud,  every  assignment  would  be  fraudu- 
lent. The  assignment  and  its  attendant  circumstances 
are  to  go  to  the  jury,  for  them  to  determine  whether  it  is 
made  with  a  fair  or  a  fraudulent  intent. 

In  the  situation  of  the  record,  the  error  committed  in  the 
Court  below  by  the  admission  of  evidence,  is  unavailing. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

X  R.  Coffirothj  for  the  appellants. 

2).  D.  FtaU  and  8.  C.  Taber^  for  the  appellee. 
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Not.  Term,    The  lien  also  ejasU,  whetiier  tiiere  be  an  agreement  to  pay  a  stipulated  price 
1855.  for  sQch  labor  and  skill,  or  an  implied  contract  to  pay  a  reasonable  price. 

A  person  engaged  in  rendering  lard  and  barreling  the  same  for  hire,  has  a  spe- 

^^^^^  ciflc  lien  for  his  labor  and  sl^  therein. 

Phelps.      ^^®  ^^  o^  ^  bailee  ibr  his  labor  and  skill  bestowed  npon  an  article,  will  be 
waiTcd  by  a  general  leflisal  to  deliTer  Ihe  property  to  the  bailor,  without 
alleging  that  he  retains  it  for  snch  lien. 
The  special  term  of  the  Wabash  Circnit  Court  held  in  June,  1853,  was  held  in 
conformity  with  section  9,  p.  5,  S  R.  8. 185S. 

i^«j^  APPEAL  from  the  Wabash  Circuit  Court 

Davison,  J. — Assumpsit.  The  complaint  is  that  Phelps^ 
the  plainti£f  below,  on  the  first  day  of  December^  1849,  de- 
livered to  Hanna  and  Burr^  who  were  then  engaged  in  the 
business  of  rendering  lard  from  hogs'  heads  by  steam,  and 
barreling  the  lard  so  rendered  for  hire,  at  the  town  of  TFo- 
bashj  three  thousand  hogs'  heads,  which  they  agreed  to  ren- 
der into  lard,  and  barrel  the  same  for  the  plaintiff,  within 
a  reasonable  time,  &c.,  for  which  service  he  agreed  to  pay 
them  a  reasonable  compensation,  &c.  It  is  averred  that 
the  defendants  have  fedled  to  perform  the  agreement  on 
their  part,  &c. 

Pleas,  1.  The  general  issue.  2.  Performance.  3.  That 
the  plaintiff  was  indebted  to  the  defendants  200  dollars,  for 
rendering  lard  and  barreling  the  same,  &c,  which  sum 
exceeds  in  amount  their  indebtedness  to  him,  &c 

Issues  being  made  on  these  pleas,  the  cause  was  tried 
by  the  Court,  who  found  for  the  plaintiff.  New  trial  re- 
fused, and  judgment. 

The  Court,  upon  the  defendants'  motion,  gave  a  written 
statement  of  the  facts  on  which  its  finding  was  based,  and 
of  the  conclusions  of  law  arising  on  the  facts.  That  state- 
ment is  as  follows: 

1.  The  plaintiff  delivered  to  the  defendants,  as  bailees, 
two  thousand  one  hundred  hogs'  heads,::  owfc  of  which  lard 
was  to  be  rendered  by  them  for  him,  whiijfk  heads  each 
produced  four  pounds  of  lard,  making  eightipousand  four 
hundred  pounds.  ^  f/i  'v 

2.  The  defendants  delivered  to  the  plaintiff,  at  Jackson? s 
warehouse,  in  the  town  of  Wabash^  in  twenty-three  barrels, 
five  thousand  one  hundred  and  sixty-two  pounds  of  lard, 
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leaving  nnaocotinted  for  and  nndelivered,  three  thonsand  ^ot.  Term, 
two  btindred  and  tiiirty-eight  pounds.  The  lard  was  worth  ^Q^* 
5  cents  per  pound,  making  for  the  last-named  quantity,  in 
money,  161  dollars  and  90  cents.  As  a  compensation  for 
rendering  said  lard,  the  defendants  were  entitled  to  84  dol- 
lars, leaving  a  balance  due  the  plaintiff  of  77  dollars  and 
90  cents. 

3.  The  plaintiff^  after  the  deUvery  of  the  twenty-three 
barrels,  and  before  the  commencement  of  this  suit,  notified 
the  defendants  to  deliver  to  him  all  the  lard  made  from 
said  heads;  but  they  dedined  to  deliver  any  more  lard. 
He  did  not,  at  any  time  before  this  snit,  either  pay  or  ten- 
der to  them  any  smn  for  their  services,  nor  was  any  de- 
mand made  by  them  for  such  services.  When  the  twenty- 
three  baireb  were  delivered,  the  lard  was  subject  to  their 
claim  for  rendering  the  same,  amounting  to  51  dollars  and 
63  cents,  which  amount  was  never  paid  to  them.  The  de- 
livery at  Jadcs(ni$  warehouse  was  with  his  consent. 

These  were  all  the  facts  proved  in  the  cause;  and  upon 
them  the  Court,  as  a  conclusion  of  law,  decided  that  no 
payment  or  tender  for  services  in  rendering  the  lard,  was 
necessary  before  suit. 

Was  this  decision  correct?  Generally  spealdng,  if  a 
chattel  delivered  to  a  party  receive  from  his  labor  and  skill 
an  increased  value,  he  has  a  specific  Uen  upon  it  for  his 
remuneration,  provided  there  is  nothing  in  the  contract 
inconsistent  with  the  existence  of  the  lien.  And  such  lien 
exists  equally  whether  there  be  an  agreement  to  pay  a 
stipulated  price  for  *'the  labor  and  sldll,"  or  an  implied 
contract  to  pay  a  reasonable  price.  /The  presej^  is  one  of 
the  cases  in  which  liens  usually  exisl  in  favor  oi  the  party 
who  has  bestowed  services  on  property  delivered  to  him 
for  the  purpose.!  And  unless  the  record  discloses  &cts  or 
circumstances  sufficient  to  produce  the  inference  that  the 
defendants  waived  their  lien  before  the  institution  of  this 
suit,  they  were  not  compelled  to  give  up  the  property, 
when  the  plaintiff  demanded  it,  without  the  payment  or 
tender  of  a  reasonable  compensation  for  rendering  and  bar- 
reling the  lard.    If  the  defendants,  at  the  time  of  the  de- 
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Not.  Term,  mand,  had  refdsed,  on  the  ground  of  their  lien,  to  part  with 

^^^'      the  property,  the  law  of  this  case  would  be  clearly  in  their 

Hahka      favor;  but  here  the  plaintifPs  demand  was  answered  by  an 

Phelps,     absolute  refusal  to  deliver  any  more  lard*    We  are  thope* 

fore  to  inquire  whether  that  refusal  waived  the  lien. 

Upon  this  subject  the  authorities  are  not  uniform.  In 
England^  the  rule  seems  to  be,  that  a  person  having  a  lien 
upon  goods,  does  not  waive  it  by  the  mere  fact  of  his  omit- 
ting to  state  that  he  claims  them  in  that  right,  when  they 
are  demanded.  But  if  a  different  ground  of  retention  thai^ 
that  of  the  lien  be  assumed,  the  lien  ceases  to  exist. 
White  V.  Gainer^  9  Moore  41.— 2  Bing.  23.— 1  Cair.  and  P. 
324. — 1  Camp.  410.  It  is,  however,  contended  that  the 
refusal  of  the  defendants,  to  have  shielded  them,  should 
have  been  qualified  by  their  claim  of  a  lien«  There  is  au- 
thority in  support  of  that  position*  Dow  v.  Morewoody  10 
Barb.  183,  was  replevin  for  twenty-one  cans  of  oil.  In  that 
case,  it  was  held  ^Hhat  the  defendant,  having,  upon  demand 
made,  refused  to  deliver  the  oil  to  the  plaintiff,  without 
setting  up  any  lien  thereon,  waived  his  right  to  set  up  a 
lien  afterwards  for  freight,  &c;  that  he  could  not  be  allow- 
ed to  deny  the  plaintiff's  title,  before  suit  brought,  and 
afterwards  defeat  a  recovery  by  setting  up  a  lien." 

We  are  inclined  to  adopt  this  rule  of  decision.    An  un- 
I  qualified  refusal,  upon  a  demand  duly  made,  is  evidence  of 
^  a  conversion;  because  it  involves  a  denial  of  any  title 
whatever  in  the  person  who  makes  the  demand.    In  the 
■^  case  before  us,  the  defendants  ^'declined  to  deliver  any 
more  lard."     This  was,  in  effect,  an  assulption  that  they 
had  in  th^  possession  no  more  belonginpto  the  plaintiff. 
At  least  ne  had  a  right  to  infer  from  th^|inswer  to  his 
demand,  that  they  would  deliver  to  him  nolnore  lard,  un- 
less compelled  to  do  so  by  action  at  law.  If  And  having 
thus  assumed  a  position  relative  to  the  property  inconsis- 
tent with  his  title,  he  had,  further,  the  right  to  infer  that  a 
tender  to  the  defendants  for  their  services  would  be  una- 
vailing.   We  are  of  opinion  that  the  facts  proved  are  suffi- 
cient to  sustain  the  judgment. 

There  is  a  point  made  as  to  the  jurisdiction  of  the  Court, 
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This  case  was  tiied  by  the  honorable  Thomas  &  Stamfieldy  ^or.  Tenn, 
judge  of  another  eiicnit,  at  a  special  term  held  in  June^      looo. 
18S3;  and  it  is  contended  that  all  the  steps  required  by  Tbb  Indiana 
law  to  authorize  such  special  term,  have  not  been  taken,  itibs  iirsu- 
2  R  8.,  p.  5,  8.  3.    We  have  heretofore  decided  that  the    ^^^^  ^• 
above  special  term  was  held  in  conformity  with  the  statute  Bovtlbsos. 
just  cited.    Mwrphy  v.  BarknOj  5  Ind.  B.  230. 

The  judgment  must  be  affirmed. 

Per  Ouriam^^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

SL  P.  Biddkj  for  the  appellants. 

D.  2>.  Pratt  and  2>.  M.  Coxj  for  the  appellee. 


Thb  Indiana  Mutual.  Pire  Insurance  Company  t^. 

BOUTLEDOE. 


If  a  p«tj  to  ft  jndgiDfiiit,  under  the  B.  S.  1853,  proseciites  to  final  detemun»> 
tion  «D  ftction  in  the  Conrt  where  the  judgment  was  rendered  for  a  reriew  of 
die  proeeediQgs  upon  which  the  judgment  wae  foonded,  he  can  not  afterward 
proaecnte  an  appeal  from  the  same  judgment  to  the  Supreme  Court 

The  charter  of  the  Indiana  Mutual  Fire  Intwrance  Company  proTides,  that  in 
CMe  of  a  lofls  hj  fire,  the  araured  shall  give  notice  thereof  in writingto  the 
direetoia,  and  that  the  directon,  upon  being  io  notified,  shall,  on  yiew,  or  in 
some  other  way  as  the^r  maj  deem  proper,  ascertain  and  determine  the  loss, 
&C.;  and  if  the  assured  is  not  satisfied  with  their  determination,  he  maj  bring 
an  action  in  the  next  Court  to  be  holden  for  Marion  coxatty,  and  not  after- 
wards, 4c.  In  a  suit  by  the  assured  against  the  oompanjin  the  Vigo  Chv 
eait  Courts  to  recorer  damages  for  a  loss,  &c.,  where,  after  baring  been 
notified  aa  provided  by  the  charter,  they  did  not  proceed  "to  ascertain  and 
determine  the  loss"  as  therein  required,  hdd,  that  jurisdiction  In  such  cases, 
was  not  limited  to  the  Courts  of  Marion  county,  but  was  to  be  determined  by 
the  general  statute  in  relation  to  suitt  against  corporations. 

In  relation  to  aetiotts  against  corporations,  the  general  rule»  under  the  B.  8. 
1852,  is,  that  tiiey  may  be  instituted  in  any  county  where  the  corporation 
has  an  office  for  the  transaction  of  business,  or  any  person  resides  upon 
whom  process  against  sueh  corporation  may  be  serred. 


Novtmber^ 
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Nov.  Twm,       APPEAL  from  the  Y^o  Ciicuit  Court. 

^^^'  Davison,  J, — Assampsit  hjRoutledge^the  plaintiff  belo^ 

Thb  Indiana  against  the  Indiana  Mutual  Fire  Insurance  Company.    The 

Fibs  Insit-  declaration  contains  three  counts.     The  first  involves  the 

BANCT  Co.    material  points  in  the  canse.    Hence  the  second  and  third 

BovTLBDOB.  will  not  be  farther  noticed. 

Mondf^,  T*^®  fi'**  count  is  upon  a  policy  against  fire,  dated  April 

1, 1847,  by  which  the  defendants  insured  the  plaintiff  to 
the  amount  of  800  dollars  on  his  store,  situate  on  lot  No. 
91  in  the  city  of  Terre  Haute^  for  six  years,  commencing 
at  the  date  of  the  policy.  It  is  averred  that  the  store  was, 
on  the  2d  of  December^  1850,  consumed  by  fire,  and  that 
on  the  4th  of  said  month,  the  plaintiff  gave  to  the  defen- 
dants notice  in  writing  that  the  property  was  thus  con- 
sumed. 

Section  10  of  the  act  incorporating  said  company,  pro- 
vides that  its  directors,  upon  being  so  notified,  shall,  on 
view,  or  in  such  other  way  as  they  may  deem  proper,  as- 
certain and  determine  the  loss  or  damage  occasioned  by 
such  fire;  and  if  the  party  suffering  is  not  satisfied  by  the 
determination  of  the  directors,  the  question  may  be  sub- 
mitted to  referees,  or  he  may  bring  an  action  against  the^ 
company  for  said  loss  or  damage,  at  the  next  Court  to  be 
holden  for  Marion  county,  and  not  afterwards,  &;c.  Local 
Laws  of  1837,  p.  127. 

It  is  alleged  that  the  company's  directors  failed  ^^to 
ascertain  and  determine,"  as  provided  in  the  above  sec- 
tion, and,  therefore,  this  suit  was  instituted.  It  appears 
that  original  process  in  the  case  issued  from  the  Vigo  Cir- 
cuit Court,  against  the  defendants,  which  was  directed  to 
the  sheriff  of  Vigo  county,  and  by  that  officer,  on  the  3d  of 
Febrtmrpj  at  said  county,  served  on  Charles  W.  Gady^  the 
secretary  of  the  company;  and  that  on  the  4th  of  July  next 
following,  similar  process  was  served  by  said  sheriff  on 
Albert  La/nge^  an  agent  of  the  defendants,  residing  and 
transacting  business  for  them  in  said  county. 

The  defendants,  having  failed  to  appear,  were  defaulted. 
Thereupon  the  cause  was  submitted  to  the  Court,  who 
assessed  damages  in  favor  of  the  plaintiffs,  and  thereon 
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rendered  judgment,  firom  which  the  defendants  appeal  to  Not.  Term, 
this  Gonrt,  and  for  error  assign  as  follows:  ^^^* 

1.  That  the  Vigv  Ourcnit  Court  had  no  jurisdiction  of  Th»  Ikdiaka 
the  case,  it  being  provided  by  the  10th  section  of  the  char-  fibb  Xkbit- 
ter,  that  the  company  shall  be  sued  in  the  Marian  Circuit    *^^"  ^' 

Court.  BoirTLBl>OB. 

2.  That  the  company  had  its  principal  office  at  JhuKan' 
apoKs;  that  there  was  no  office  in  Vigo  county,  and  no 
law  authorizing  it  to  be  sued  in  any  county  other  than  that 
where  it  had  its  principal  office. 

3.  That  there  was  no  legal  service  in  the  case;  no  law 
for  service  on  the  secretary,  or  local  agent,  or  any  person 
other  than  the  president,  presiding  officer,  or  a  majority  of 
the  company's  members. 

4.  That  ihe  judgment  was  improperly  rendered,  because 
there  was  no  service  of  process  upon  a  defendant  residing 
in  Vigo  county. 

To  this  assignment  of  errors,  the  appellee  answered,  that 
said  company,  heretofore,  at  the  March  term,  1854,  of  the 
Vigo  Circait  Court,  and  before  this  appeal,  prosecuted  in 
said  Court  its  bill  of  review  of  the  judgment  and  proceed- 
ings now  sought  to  be  appealed,  and  in  said  bill  assigned 
the  same  errors  here  assigned;  and  that  in  said  Court, 
snch  proceedings  were  had,  that  the  bill  of  review  was  dis- 
missed on  the  merits,  and  the  judgment  now  appealed 
from  was  held  to  be  in  all  respects  valid,  and  without  error 
therein,  &c  The  appellants  have  demurred  to  the  above 
answer;  and  the  first  inquiry  is,  does  it  bar  the  appeal  ? 

It  is  contended  that  the  eirors  assigned  having  been  ad- 
judged insufficient  by  the  Circuit  Court  on  bill  of  review, 
are  not  again  examinable  on  appeal  firom  the  original 
judgment  There  is  an  act  relative  to  proceedings  in 
review,  which  provides,  that  "any  person  who  is  a  party 
to  any  judgment,"  &c.,  "may  file  in  the  Court  where  it  is 
rendered,  a  complaint  for  a  review  of  the  proceedings  and 
judgment,''  &c.  •  •  «  The  complaint  may  be  filed  for 
any  error  of  law  appearing  in  the  proceedings  and  judg- 
ment, or  for  material  new  matter,  discovered  since  the  ren- 
dition thereof^  or  for  both  causes,"  &c,      •      •      «  Upon 
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Not.  Torm,  the  hearing,  the  Court  may  reverse  or  aflirm  the  judgment, 

^^^*      in  whole  or  in  part,  or  modify  the  same,  slb  the  justice  of 

Ths  Ikdiaka  the  case  may  require,  and  award  costs  according  to  the 

Fiu  Iv8u.  nile  prescribed  for  awarding  costs  in  the  Supreme  Court, 

^<^<^'    on  appeal"    2  R.  S.,  pp.  165, 166. 

BouTLKiMB.  From  these  provisions,  it  will  be  seen  that  the  mode  of 
procedure  and  judgment,  on  review,  in  the  Circuit  Court, 
is  in  effect  the  same  as  on  appeal  in  this  Court  Here, 
then,  are  two  remedies  pointing  to  the  same  object,  viz^ 
the  reversal  of  the  judgment  Both  axe  appropriate  to 
that  purpose,  and  the  party  may  adopt  either.  But,  in  the 
present  case,  the  appellants  have  already  proceeded  in  the 
former  remedy  to  final  decision  in  the  proper  Court 

The  law,  it  seepis  to  us,  will  not  allow  them  to  pursue 
the  latter  remedy.  Whether  they  could  have  appealed 
from  the  judgment  on  the  bill  of  review  or  not,  is  a  ques- 
tion not  properly  before  us.  What  we  decide  is,  that  the 
answer  having  been  admitted  by  the  demurrer  to  be  true, 
bars  an  appeal  from  the  affirmed  judgment  In  Brownlee 
V.  WkUesideSj  8  Black£  80,  the  plaintiff  had  appealed  from 
the  Probate  to  the  Circuit  Court,  which  Court  reversed  the 
judgment  of  the  Probate  Court,  and  remanded  the  cause, 
with  instructions  to  the  Probate  Court  to  enter  judgment 
for  the  plaintifiE^  which  was  cuscordingly  done;  and  from 
that  judgment  the  defendant  appealed  to  the  Supreme 
Court  Held^  that  the  latter  Court  had  no  jurisdiction. 
This  case,  in  principle,  accords  with  the  one  under  con- 
sideration. The  errors  assigned  on  the  record  before  us, 
have  been  revised  and  determined  upon  in  the  Circuit 
Court,  sitting  as  a  Court  of  error.  We  think  they  are 
not,  on  this  appeal,  subject  to  another  revision  in  this 
Court    The  demurrer  must  therefore  be  sustained. 

But  suppose  the  demurrer  is  not  well  taken,  still  there 
seems  to  be  no  sufficient  ground  for  the  reversal  of  the 
judgment  The  10th  section,  above  quoted,  it  is  said,  re- 
quires all  suits  against  the  company  to  be  instituted  in  the 
Marion  Circuit  Court  We  are  not  inclined  to  adopt  that 
construction.  That  section  provides  a  special  remedy  for 
a  case  where,  on  notice,  the  directors  have  proceeded  ^^to 
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ascertain  and  determine  the  amonnt  of  loss,"  and  the  ^<^-  T«nn, 
uied  is  not  satisfied  with  such  determination.     He  is,      ^^^* 


then,  to  bring  his  action  in  the  Marion  Circuit  Court.    But  Ths  Ixdiana 
here  the  directors  have  failed  <'to  ascertain  and  determine"  fibb  Ivsu- 
ibe  loss.     His  remedy  was  therefore  under  the  general  law.    ^^^*  ^^' 
It  follows  that  the  cause  of  action,  and  the  parties,  were  Rotttlxdoe. 
properly  before  the  Vigo  Circuit  Court. 

The  Supreme  Court  of  MassachnseUs  have  decided  the 
precise  question  involved  in  the  present  case.  In  Boynton 
V.  The  Middlesex  Mutual  Fire  Inmra/nce  Company^  the  lan- 
guage of  the  7th  section  of  the  defendant's  charter  was 
identical  with  the  above  10th  section.  There  the  com- 
pany's principal  office  was  in  Middlesex;  but  an  action  on 
the  policy  was  brought  in  the  county  of  Suffolk^  against 
the  company,  by  the  plaintifis,  one  of  whom  resided  in 
SmgbUu  The  defendants  pleaded  in  abatement  that  the 
action  should  have  been  brought  in  the  county  of  Middle^ 
sex*  The  Court  held  that  the  plea  was  bad.  4  Metcalf 
212. 

As  a  general  rule,  actions  against  corporations  may  be 
instituted  in  any  county  where  the  corporation  has  an 
oflke  for  the  transaction  of  business,  or  any  person  resides 
upon  whom  process  against  such  corporation  may  be 
served*  This  rule  is  applicable  to  the  case  before  us. 
Process  against  the  defendants  was  served  on  their  agent, 
while  residing  and  doing  business  for  them  in  Vigo  county. 
The  service  was  therefore  strictly  legal.   2  R.  S.,  pp.  35, 222. 

Let  the  appeal  be  dismissed. 

GrooKiNs,  J.,  having  been  concerned  as  counsel,  was 
absent 

Per  Curiam. — The  appeal  is  dismissed  with  costs. 

IL  W.  Thompson^  for  the  appellants. 

/  P.  Usher,  for  the  appellee. 
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Nov.  Tom, 
^^^'  McCracken  v.  Hall. 

McCbULCKBK 

g^^j^  A  pomp  inserted  in  a  well  by  a  tenant,  for  his  oonyenienoe,  may  be  ranoved 
by  him,  daring  or  at  the  expiration  of  his  term,  at  pleasure. 

If  a  tenant  do  not,  daring  or  at  the  expiration  of  his  term,  remove  all  fixtnree 
erected  by  him  on  the  demised  premises,  he  will  be  presumed  to  have  aban- 
doned them. 

That  presumption  will,  however,  be  rebutted  by  proof  of  an  oral  agreement 
reserring  to  him  the  property  In  them  and  the  right  to  remove  them  after  the 
term  has  expired. 

TWur,  APPEAL  from  the  Decaiw  Circtiit  Court. 

XwoveMbet  37. 

Perkins,  J. — Hall  sued  McCracken,  before  a  justice  of 
the  peace,  for  the  value  of  a  pump.  On  appeal  in  the  Cir- 
cuit Court,  the  cause  was  submitted  upon  the  following 
agreed  case: 

"  That  on  the day  of  October,  1852,  Rhoda  Lopan 

had  a  dower  estate  in  certain  lands  in  said  county,  set  off 
and  assigned  to  her,  and  the  plaintifi)  Halli  was  the  owner 
in  fee  of  said  lands;  that  plaintiff  was  the  tenant  of  said 
Rhoda  and  had  been,  of  her  said  dower,  and  they  lived 
together  in  the  same  house  as  a  family;  that  while  the 
plaintiff,  HaU,  and  said  Rhoda  lived  together  in  said  house, 
which  was  on  the  dower  estate,  the  plaintiff  put  a  pump 
in  the  weU  on  said  dower  estate,  which  was  fastened  to  a 
platform,  which  was  also  nailed  down;  that  plaintiff  and 
Rhoda,  on  the  above  date,  sold  said  land  to  defendant, 
McOrackenj  the  plaintiff  conveying  by  deed  of  warranty, 
and  said  Rhoda  quitclaiming  her  dower;  that  they  put 
defendant  into  possession;  that  at  the  time  of  making  the 
contract  of  said  sale,  and  at  the  time  of  making  said  deeds, 
the  plaintiff,  by  parol,  expressly  reserved  said  pump;  that 
the  plaintiff  told  said  defendant  that  he  had  put  up  said 
pump  on  said  dower  estate,  and  it  was  his  property;  that 
afterwards  the  pump  was  demanded  by  the  plaintiff,  and 
the  defendant  refused  to  let  him  take  it  away;  that  the 
demand  was  made  on  the  premises  after  plaintiff  had  left 
and  defendant  was  in  possession;  that  the  pump  was 
worth  12  dollars;  that  at  the  time  the  deed  was  made, 
something  was  said  about  a  written  reservation  of  the 
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pump  by  the  parties,  but  it  was  then  considered  that  a  Not.  Term, 
writing  was  unnecessary  for  that  purpose;  that  the  pump       ^°^' 
belongs  to  plainti£^  unless  he  has  lost  his  property  therein  McCracxen 
by  virtue  of  the  making  of  said  deed;  that  the  defendant      Hall. 
objects,  and  says  that  the  parol  reservation  is  not  admis- 
sible as  against  the  deed;  that  if  firom  these  facts  the  law 
is  with  the  plaintiff,  he  shall  have  judgment  for  12  dollars 
and  costs;  if  not,  the  defendant  shall  have  judgment  for 
ooets.    Scobey  8f  Cumback,  for  plaintiff    Wilson  Sf  Bonner^ 
tot  defendant" 

The  Court  held  the  law  to  be  with  the  plaintiff,  and 
gave  him  a  judgment  for  12  dollars. 

We  concur  in  opinion  with  the  Circuit  Court  As  be- 
tween landlord  and  tenant,  the  pump  in  question  was 
undoubtedly  a  removable  fixture.  It  was  put  into  the 
well  for  the  domestic  convenience  of,  at  least,  the  tenant 
for  years,  perhaps  of  the  tenant  for  life  also.  ^  In  modem 
times,"  says  Taylor j  Landlord  and  Tenant,  363,  <Hhe  rule 
is  understood  to  be,  that,  upon  principles  of  general  policy, 
a  tenant,  whether  for  life,  for  years,  or  at  will,  is  permitted 
to  carry  away  all  such  fixtures  of  a  chattel  nature  as  he 
has  himself  erected  upon  the  demised  premises  for  the 
purpose  of  omamenty  domestic  convenience^  or  to  carry  on 
trade;  provided  the  removal  can  be  effected  without  mate- 
rial injury  to  the  fireehold."  A  pump  is  a  fixture  of  a 
chattel  nature,  that  can  be  removed  without  material 
injury  to  the  freehold. 

The  pump  in  question,  as  the  evidence  shows,  was  put 
up  by  HaU  as  the  tenant  of  the  dowress,  Rhoda  Logan^ 
and  we  do  not  think  it  passed  by  his  deed  to  McOracken. 
Suppose  HaU  had  deeded  his  reversionary  interest  in  the 
land  to  McCracken^  while  the  dowress  still  retained  her 
interest.  Under  such  circumstances,  McOracken  could 
not  have  taken  the  pump.  It  would  have  remained  for 
the  use  of  the  tenant,  HaU^  who,  at  the  expiration  of  his 
term,  might  have  taken  it  away  or  abandoned  it  to  his 
lessor,  Logan;  and  had  he  done  the  latter,  she  would  have 
had  the  use  of  it  during  her  life,  if  it  lasted  so  long. 

BaU,  then,  had  a  right  to  remove  this  pump,  or  abandon 
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Not.  T«nii,   it  to  liis  lessor.    The  general  role  is,  that  if  a  tenant  do 
IQQ^*      not  remove  his  fixtures,  during,  or  at  the  expiration  of  his 
Tn  Kxw-    term,  he  will  be  presumed  to  have  abandoned  them.  ^  Bat 
SALnBAi^  iff  in  consequence  of  a  verbal  agreement  with  his  landlord 
BOAD  Co.    ^  purchase  the  fixtures,  a  tenant  neglect  to  remove  them 
CoHiTBLLT.   during  the  term,  he  can  not  be  supposed  to  have  aban- 
doned them  to  his  landlord"     Taylor  on  Landlord  and 
Tenant,  369.    So  if  by  an  ex{Hress  verbal  arrangement  he 
actually  reserves  them,  with  the  privilege  of  removing 
them  afterwards,  the  presumption  of  abandonment  is  re* 
butted,  and  the  right  of  the  tenant  to  his  fixtures  remains. 
The  reservation  in  this  case  was  express  as  against  both 
Logan  and  McCrackenj  and  was  assented  to  by  them. 

Per  Curiam. —  The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

JB.  W.  Wilson  and  &  A»  Bonner^  for  the  appellant 
X  &  Scobey  and  W.  Cumbackj  for  the  appellee. 


The  New-Albany  and  Salem  Railroad  Company  v. 
Connelly. 

The  cliArter  of  the  New-Albany  and  Salem  Railroad  Company  piovides,  sab- 
stantiallj,  that  the  proprietor  of  land  proposed  to  be  taken  hj  the  company 
for  Uie  oonstnietion  of  their  road,  shaU,  if  he  dainu  damages  for  ssch  ap- 
propriation, file  with  the  company  his  daim  therefor,  &c ;  that  the  company  >< 
shall  appoint  disinterested  men  to  ascertain  and  award  such  damages ;  and 
that  if  either  party  shall  be  dissatisfied,  &c.,  such  party  may  appeal  to  the 
proper  Conrt,  where  the  question  may  be  determined  by  a  jniy.  Held,  that, 
as  to  persons  resident  in  thb  stale  and  not  under  disabilities,  the  prorision  in 
question  is  not  inconsistent  with  section  21  of  article  1  of  the  constltatlon. 

Bill  by  the  owner  of  land  against  the  New-Albany  and  Salem  Bailroad  Gm- 
pany,  to  enjoin  the  company  from  constructing  their  road  through  his  land, 
on  the  ground  that  the  company  had  not  assessed  or  tendered  to  him  his 
damages,  Ac  The  bin  did  not  aver  that  the  plaintiiF  was  not  called  upon 
by  an  agent  of  the  company,  for  a  release  of  the  right  of  way,  before  the 
commencement  of  operations  by  the  company  upon  the  Une  of  the  road. 

^  Bdd,  that  it  must  tiierefore  be  presumed  that  &e  complainant  was  thus 
called  upon,  pursuant  to  the  requirement  of  the  charter. 
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The  Mil  did  not  avcor  tluit  tiie  plaintiff  had  filed  any  daim  with  the  company  Not.  Tenn, 

»  for  damages.    Mdd,  that  it  mnst  therefore  be  presumed  that  he  had  filed  185d. 
none. 


Thb  Nnw- 

APPEAL  from  the  Putnam  Circnit  CJourt.  Salbm  Bail- 

Perkins,  J- — Bill  in  chancery  to  obtain  an  injunction.  "^^^  ^^' 
Demurrer  to  the  bill  overruled,  and  injunction  granted.  Cokvbut. 
Appeal  to  this  Ck>urt.  Tuetdm, 

The  biU  was  filed  on  the  24th  of  February,  1853,  and  ^'^'«"*«^27. 
alleges  that  the  plaintiff,  Alexander  ConneUy,  was,  and  for 
five  years  had  been,  the  owner  in  fee  simple  of  a  certain 
tract  of  improved  land,  and  that  he  was  in  possession 
of  it.  It  further  alleges  that  the  Neto^Albany  and  Salem 
Eailroad  Company  had  located  their  railroad  across  said 
piece  of  land,  and  commenced  the  construction  of  it; 
that  the  acts  of  the  company  threatened  an  injury  to  the 
plaintiff  of  1,000  dollars ;  that  the  company  had  not  paid 
or  tendered  any  compensation  for  damages,  &c. 

The  bill  does  not  aver  that  the  plaintiff  was  not  called 
on  by  an  agent  of  the  company  for  a  release  of  the  right 
of  way,  prior  to  the  commencement  of  operations  upon  the 
line  by  the  company,  and,  hence,  we  take  it  that  he  was 
thus  called  upon,  as  the  charter  of  the  company  requires 
that  he  should  be. 

The  biU  does  not  aver  that  the  plaintiff  had  filed  any 
daim  with  the  company  for  damages,  and,  hence,  we  pre- 
sume he  had  filed  none. 

The  charter  of  the  company  was  granted  under  the  old 
constitution,  but  the  road  is  being  constructed  under  the 
new. 

The  fects  of  the  case,  then,  are  simply  these.  A  pro- 
prietor has  full  knowledge  of  the  steps  taken  by  a  railroad 
company  to  locate,  with  the  intention  of  constructing, 
their  road  upon  his  land,  and  files  no  claim  to  be  compen- 
sated for  damages.  The  company  volunteer  no  offer  to 
make  compensation,  but  proceed  to  build  the  road.  The 
proprietor  thereupon  files  his  bill  to  enjoin,  the  Court 
grants  his  prayer,  and  arrests  operations  upon  the  pro- 
posed improvement;  and  the  question  is,  should  the  Court, 
under  such  circumstances,  grant  an  injunction? 
Vol.  VIL— 3 
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Not.  Term,       The  answer  to  this  qnestion,  it  is  ropposed,  depends 
^^^*      upon  that  to  be  given  to  another,  viz.,  whether  the  case  is 

The  Nbw-    to  be  governed  by  the  old  constitution,  under  which  the 
Salkm  Raiit  charter  of  the  company  was  granted,  or  by  the  new,  under 

KOAD  Co.    ^hi^ii  the  work  is  being  prosecuted.     It  is  conceded  that 

Co2nnLi.T.  t  if  the  old  constitution  is  to  be  applied,  the  bill  must  fail, 
[because  the  party  has  not  pursued  a  constitutional  remedy 
provided  by  the  charter ;  but  it  is  insisted  that  if  the  new 
constitution  is  to  govern  the  rights  of  the  parties,  this  pro- 
ceeding may  be  sustained,  because  the  charter  prescribes 
no  mode  consistent  with  tiie  provisions  of  that  constitu- 
tion for  the  assessment  of  damages  occasioned  by  the 
construction  of  the  road.  The  difference  claimed  to  exist 
between  the  two  constitutions  upon  this  point,  is,  that  the 
new  requires  prepayment  of  compensation  for  property 
taken  for  public  use,  while  the  old  did  not.  We  here 
neither  admit  nor  deny  that  such  difference  exists. 

The  charter  of  the  New-AJbcmy  and  Salem  Railroad 
Compamf  was  continued  in  force  by  the  new  constitution, 
so  far  as  not  inconsistent  with  it.  Schedule,  clause  first. 
Perhaps,  indeed,  it  was  not  in  the  power  of  the  constitu- 
tional convention  to  annul  it.  On  this  point  we  intimate 
,  no  opinion.     As  we  have  said,  the  charter  was  continued 

in  force,  at  all  events,  so  far  as  consistent  with  the  new 
constitution;  and  if,  on  examination,  it  shall  be  found  that 
the  provision  it  contains  for  the  assessment  of  damages  is 
consistent  with  tiiat  constitution,  then  it  will  be  imma- 
terial whether  this  case  be  classed  under  it  or  the  old  con- 
stitution, and  no  question  need  be  made  upon  that  point. 
To  be  constitutional,  that  provision  must  afford  a  rea- 
sonably convenient  opportunity  to  the  proprietor  to  obtain 
compensation  for  the  injury  he  may  sustain  in  his  pro- 
perty by  the  construction  of  the  road.  The  provision  is, 
in  substance^  that  the  proprietor  shall  file  with  the  com- 
pany his  claim  for  damages;  that  the  company  shall 
appoint  disinterested  men  to  award  tiiem;  and  that,  if 
either  party  is  dissatisfied  with  the  award,  he  may  appeal 
to  the  proper  Court,  where  the  question  may  be  determined 
by  a  jury. 
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We  can  not  say,  as  applicable  to  the  case  before  us,  Nov.  Tenn, 
that  this  provision  is  not  reasonably  convenient    It  has      ^^^' 
been  regarded  as  being  so  where  prepayment  was  not    ThxNkw- 
required,  and  we  can  not  see  that  it  is  any  less  so  where  saum^Rail- 
prepayment  must  be  made,  in  a  case  where  the  projnietor    *®^^  ^^• 
has  sufficient  time  to  use  the  provision  before  his  property   Cokksllt. 
is  taken. /Here  the  proprietor  had  all  the  time  that  elapsed 
between  the  location  and  the  commencement  upon  his 
land  of  the  construction  of  the  road.     Why  did  he  not 
file  his  daim  as  the  statute  requires?  Had  he  done  so,  and 
had  the  company  failed  to  give  time  for  its  trial  according 
to  law  before  proceeding  with  their  work,  then,  under  the 
provision  of  the  constitution  requiring  prepayment,  the 
Ck>urt  would  have  interfered  and  restrained  them  by  in- 
junctioiL    It  was  well  settled,  under  the  former  constitu- 
tion,  that  where  the  statute  pointed  out  a  special  consti- 
tutional mode  for  the  assessment  of  damages,  in  cases 
like  the  present,  none  but  that  mode  could  be  adopted  to 
recover  them.    NuU  et  oL  v.  !Z%e  White  Water  Valley  Canal 
Company,  4  Ind.  R.  431.    And  the  same  rule  must  prevail 
under  the  present  constitution. 

There  being,  then,  a  valid  statutory  mode  of  procedure 
for  the  plaintiff  in  this  bill  to  pursue,  to  recover  his  rights 
against  the  railroad  company,  he  should  have  adopted  it, 
and  asked  for  an  injunction  only  as  incidental,  if  it  became 
necessary,  to  the  complete  enjoyment  of  his  statutory  pri- 
vilege. He  has  not  done  so,  and  has  not  placed  himself 
in  a  situation  to  ask  an  injunction. 

We  should  observe,  to  prevent  misapprehension,  that 
we  do  not  mean  to  say  that,  in  case  of  non-residents  and 
persons  under  disability,  the  above-stated  provision  for 
assessing  damages  would  be  constitutional.  As  to  them 
it  might  not  give  sufficient  security.  They  could  not  be 
regarded  as  having  voluntarily  abandoned  a  right  of  which 
diey  were  ignorant  But  all  difficulty  on  this  point  has 
been  obviated  by  a  provision  in  the  2  R.  S.  1853,  p.  193, 
88.  706,  707,  which  authorizes  these  companies  to  take 
the  initiative  proceedings  for  the  assessment  of  damages. 
Either  party  may  now  proceed  as  may  be  necessary. 
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Not.  Tenflt/    So  far  as  objection  may  be  made  to  the  provision  nnder 
^•°^*      consideration  for  the  assessment  of  damages,  on  account 
NxLsoir      of  its  requiring  the  claim  to  be  filed  in  the  first  instance 
Tuuixx.     with  the  company,  an  interested  party,  we  will  say,  that 
we  do  not  think  it  void,  though  it  maybe  objectionable,  on 
that  account.     The  same  provision,  in  substance,  exists  in 
the  charter  of  the  WhUe  Water  Valley  Canal  Company^  in 
the  bill  transferring  the  Wabash  and  Erie  Canal  to  trus- 
tees, &C.,  and  in  the  statute  {uroviding  for  filing  claims 
against  the  several  counties  in  the  state.     It  has  uniformly 
been  treated  as  valid  by  this  Court,  as,  in  fact,  a  not 
very  inconvenient  mode  of  getting  the  cause,  in  a  given 
instance,  into  the  higher  Courts.     Oastan  v.  The  Board  of 
CammissionerSy  4*^.,  3  Ind.  497. 

Per  Curiam. — The  decree  is  reversed  with  costs.   Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dis* 
miss  the  bill  (1). 
X  A.  MatsoHy  for  the  appellants. 
X  P.  Ushery  for  the  appellee. 

Companjf  t.  MUchdL,  and  The  No/}- Albany  and  Salem  BaHroad  Company  t.  iBaiii, 
were  rereraed,  on  this  day,  for  the  reasons  giyen  in  I2ie  foregoing  opinion,  tiie 
same  questions  haying  arisen  in  each  case. 


Nelson  i;.  Turner. 


Action  by  A,  against  B.,  in  die  Circoit  Conrt,  for  an  assault  and  battery. 
A,  had  not,  before  the  oommencement  of  the  action,  given  notice  to  B.  to 
appear  before  the  Court  of  Conciliation.  Judgment  for  A,  for  damages, 
but  against  him  for  costs.    Hdd,  that  the  judgment  for  costs  was  wrong. 

TWdsy,  APPEAL  from  the  Boone  Circuit  Court 

OooKiNs,  J^ — The  only  question  arising  in  this  record  is 
in  regard  to  costs. 
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The  case  was  trespass  by  Nelson  against  Tumerj  for  ^<^'  Term, 
an  assault  and  battery,  in  which  the  plaintiff  recovered  a       ^^^' 
jndgment  for  105  dollars  in  damages,  and  the  defendant      Nklbov 
had  judgment  against  the  plaintiff  for  costs.  Tubmeii. 

We  have  the  following  statutory  provisions  upon  the 
subject : 

By  the  2  R.  S.  1852,  p.  126,  s.  396,  the  successfdl  party 
recovers  costs,  unless  prevented  by  some  exception  of  the 
statute. 

The  third  section  of  the  act  organizing  Courts  of  Con- 
ciliation, {ibicLy  p.  224,)  requires  the  plaintifi^  before  com- 
mencing an  action  for  libel,  slander,  malicious  prosecution, 
assault  and  battery,  or  false  imprisonment,  to  serve  the 
defendant  with  a  notice  to  appear  before  that  Court,  with 
a  view  to  an  amicable  settlement.  The  10th  section  pro- 
vides, that  (except  in  those  cases  in  which  the  defendant 
is  arrested)  the  plaintiff  shall  not  recover  costs  against  the 
defendant,  unless  he  shall  produce  at  the  trial  a  certificate 
from  the  judge  of  the  Court  of  Conciliation,  showing  that 
he  had  duly  notified  the  defendant,  and  that  he  had  him- 
self appeared  at  the  appointed  time.  It  further  provides 
that  the  defendant  can  not  recover  costs  against  the  plain- 
tiff if,  on  being  notified,  he  fails  to  appear,  &c. 

In  this  case  no  notice  was  given. 

The  expenses  which  the  parties  incur  during  the  progress 
of  a  cause,  for  the  services  of  officers  and  the  attendance 
of  witnesses,  are  properly  called  fees.  They  are  due  as 
soon  as  the  services  are  rendered,  and  if  not  paid,  may 
be  collected  from  the  party  requiring  the  services.  When 
judgment  is  given,  the  successful  party  ordinarily  recovers 
these  fees  from  the  other,  under  the  denomination  of  costs. 
But  to  induce  amicable  settlements  of  controversies  of 
this  kind,  the  Court  of  Conciliation  is  established,  and  it 
b  provided  that  although  he  may  be  successftd  in  his  ac- 
tion, the  plaintiff  shall  not  recover  his  costs,  unless  he  has 
caUed  his  adversary  before  that  tribunal;  but  the  statute 
does  not  provide  that  in  such  case  the  defendant  shall 
recover  his  costs  against  the  plaintifil  If  the  defendant 
succeed  in  the  action,  he  recovers  his  costs,  if  he  has  not 
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Hatfss 
Thomas. 


Not.  Term,   been  notified,  or  if,  being  notified,  he  has  answered  to 
^^^*      the  notice.     Here  the  defendant  was  not  notified,  but  the 
judgment  was  against  him;  consequentiy  no  judgment  for 
costs  should  have  been  given,  but  each  should  have  been 
left  to  pay  his  own  fees. 

Per  Oimam. — The  judgment  for  costs  is  reversed,  at  the 
costs  of  the  appellee,  to  be  certified,  Ace 
C.  C.  Nave^  for  the  appellant. 


m  ^S5& 


Haynes  and  Another  v.  Thomas. 


After  the  eridenoe  in  a  ciTil  action  was  dosed  and  the  Conrt  had  instnicted 
the  jary,  the  Court  permitted  them  to  separate  till  the  next  morning.  HM, 
that  the  matter,  under  the  R.  8. 1892,  was  within  the  diseretiion  of  the  Court 

In  proof  of  the  signature  of  the  grantor  to  a  deed  executed  in  1897,  a  witness 
was  sworn,  who  testified  that  he  had  been  acquainted  with  the  grantor  eigh- 
teen or  twenty  years  ago,  and  with  his  hand-writing,  haying  frequentij  seen 
him  write;  that  he  thought  the  signature  was  his  hand-writing,  but  would 
not  be  positire.  There  were  no  subscribing  witnesses,  and  the  deed  was 
executed  in  a  foreign  state.  Held,  that,  under  the  circumstanoee,  the  proof 
was  sufficient. 

To  an  action  of  trespass  for  breaking  a  close.  It  is  no  answer  that  after  the  un- 
lawful entry  the  defendant  had  erected  Taluable  buildings  tiiereon. 

On  the  trial  of  a  cause,  if  there  is  any  opposing  evidence,  howeyer  slight,  upon 
the  point  in  issue,  it  is  to  be  left  to  the  jury ;  but  if  there  is  not,  it  is  the 
duty  of  the  Court  to  inform  tiiem  which  party  u  entided  to  a  verdict. 

The  dedications  contemplated  in  section  S  of  the  act  of  1818,  entided  "  an  act 
for  recording  town  plats,"  apply  to  and  include  streets. 

Under  the  constitution  of  1816,  the  legislature  had  power  to  vacate  roads, 
streets,  &c.,  and  of  the  propriety  of  their  doing  so,  they  were  die  exclusive 
judges,  so  &r  as  their  acts  might  ali^  the  citizens  of  the  state  at  large;  but 
they  had  no  such  power,  where  their  action  would  take  away  a  private  right. 

The  right  of  the  owner  of  a  town  lot  abutting  upon  a  street,  to  use  die  street, 
is  as  much  property  as  the  lot  itself,  and  the  legislature  has  as  litde  power  to 
take  away  one  as  the  other. 

After  die  dedication  of  a  street  and  tiie  acquisition  of  private  rights  with  relb- 
rence  to  it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  paU,  which 
precludes  the  original  owner  fix>m  revoking  the  dedication. 

Property  which  the  owner  has  so  dedicated  as  to  be  incapable  of  resuming  it, 
he  can  not  grant  to  another. 
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|Beiidei  the  right  which  the  public  ha.Te  of  peiMge  over  a  street  in  a  town  or  Kot.  Tenn, 

I     dtj,  there  is  a  private  right  which  passes  to  the  purchaser  of  a  lot  npon  the  1855. 

I     street,  and  as  appnrtenant  to  it,  which  he  holds  by  implied  oovenant  that  the ~" 

street  in  front  of  his  lot  shaU  fbrerer  be  kept  open  to  its  fiill  width.  H^ms. 

In  a  suit  bj  the  owner  for  the  inTasion  of  snch  right,  where  Uie  fiust  of  the  Thomas. 
inTasion  is  established,  the  pUintiff  is  necessarily  entitled  to  nominal  dama- 
ges, at  least. 

APPEAL  from  the  FoutUain  Ciiciiit  Ck>urt  Ttiemhv, 

G00KIN8,  Jd — Case  by  Hiomas  againBt  Bdpnes  and  Dick^ 
son^  for  a  nuisance.  The  declaration  contains  two  counts. 
The  first  alleges  that  the  plaintiiOf  is  the  owner  of  lots  two, 
three  and  fonr,  in  the  town  of  WUIiamsport;  that  on  the 
11th  of  December^  1828,  the  proprietor,  by  a  plat  of  the 
town,  dedicated  to  the  public  all  the  ground  between  said 
lots  and  the  Wabash  river,  as  a  public  street,  and  sold  said 
lots  with  reference  to  said  dedication;  that  said  ground 
had  been  used  as  a  street  from  that  time  until  the  1st  of 
Aprilj  1851,  when  the  defendants  obstructed  the  street  by 
excavating  the  earth  and  erecting  walls,  by  which  the 
l^aintiff  was  obstructed  in  the  free  use  of  the  street  for 
passage  from  his  lots  to  the  river.  The  second  count  is 
like  the  first,  except  that  it  states  the  lots  to  be  in  the  oc- 
cupancy of  the  plaintiff's  tenants,  laying  the  damages  to 
the  reversion. 

Plea,  not  guilty. 

The  cause  was  removed  from  the  Warren  to  the  Foun^ 
iain  Circuit  Court,  by  change  of  venue,  where  there  was  a 
jury  trial.  Verdict  for  the  plaintiff  for  92  dollars.  Motion 
for  a  new  trial  overruled,  and  judgment. 

The  appellants  complain  that  after  the  evidence  was 
closed,  and  the  Court  had  instructed  the  jury,  they  were 
permitted  to  separate  until  the  next  morning.  In  dvil 
suits,  this  may  be  done  in  the  discretion  of  the  Court.  2 
R.  8.  1852,  p.  112,  sec  329.  There  is  nothing  to  show 
that  the  discretion  was  abused;  nor  was  the  proceeding 
excepted  to  at  the  time. 

The  plainti£^  to  prove  title  to  the  lots  in  question,  offered 
in  evidence  a  deed  from  Harrison^  the  proprietor  of  the 
town,  and  his  wife,  to  one  Canby^  from  whom  the  plaintiff 
derived  tiUe.    A  witness  testified  that  he  was  acquainted 
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Not.  Tcmi,  with  Horrison  eighteen  or  twenty  years  ago,  and  with  his 
1855.  hand'Writing,  having  frequently  seen  him  write;  that  he 
HATXB0  thought  the  signature  to  the  deed  was  his  hand-writing, 
Thomas,  hut  would  not  be  positive;  and  that  he  was  unacquainted 
with  his  wife's  writing.  It  is  objected  that  the  deed  was 
not  sufficiently  proved,  as  to  Harrison^  and  not  at  all,  as  to 
his  wife.  The  deed  bears  date  in  1837,  and  near  the  time 
when  the  witness  was  acquainted  with  the  grantor's  writ- 
ing. No  one  can  testify  positively  to  a  writing  unless  he 
saw  it  written.  Proof  of  hand-writing,  by  inspection,  is 
not  susceptible  of  greater  certainty  than  was  attained  in 
this  instance.  There  were  no  subscribing  witnesses,  and 
the  deed  was  made  in  a  foreign  state.  Under  the  circum- 
stances, the  proof  was  sufficient.  Whether  it  was  executed 
by  the  wife  or  not,  was  immaterial.  Harrison^s  deed 
passed  the  fee. 

The  plaintiff  gave  in  evidence  a  patent  from  the  govern- 
ment to  Harrison^  and  showed  title  to  the  lots  described  in 
the  declaration;  also  a  recorded  plat  of  the  town,  dated  in 
1828,  made  by  Harrison^  which  showed  that,  opposite  to 
said  lots.  Water  street  extended  from  the  lots  to  the  river; 
and  proved  that  in  1851  the  defendants  excavated  the 
earth,  erected  foundation  walls,  and  built  a  warehouse  on 
said  ground.     This  was  all  his  proof. 

The  defendant  then  offered  to  prove  that  the  erection  of 
the  warehouse  was  a  benefit  to  the  plaintiff's  property, 
and  had  increased  its  value  from  1,000  to  1,500  dollars; 
which  testimony  was,  on  the  plaintiff^s  objection,  excluded 
by  the  Court,  and  the  defendant  excepted.  The  appellee 
having  offered  to  remit  aU  but  nominal  damages  in  this 
Court,  it  will  be  imnecessary  to  consider  whether  the  evi- 
dence was  proper  to  reduce  the  damages.  If  the  action  is 
well  conceived,  it  was  clearly  no  bar.  The  erection  of 
buildings,  however  valuable,  after  an  unlawful  entry,  upon 
the  lands  of  another,  would  be  no  answer  to  an  action  of 
trespass  for  breaking  the  close. 

The  defendants  then  proved  that  the  warehouse  was 
erected  at  a  distance  of  sixty  feet  from  the  plaintiff's  lots. 
They  gave  in  evidence  a  quitclaim  deed  for  the  ground 
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on  which  it  is  built,  from  Harrison  to  one  of  the  defen-  Nov.  Tem. 
dants,  dated  May  11, 1850;  and  an  act  of  the  legislature,       iS55. 
as  follows:  Hatne.<« 

"An  act  to  vacate  part  of  Water  street  in  WtUiamspart,     Thomah. 
in  the  county  of  Warren^  approved  January  25, 1851. 

"Sec.  1.  Be  it  enacted,"  &c.,  "that  so  much  of  Water 
street  as  lies  between  lots  numbered  one,  two,  three  and 
four,  and  the  Wabc^h  river,  in  the  town  of  WiUtamsporty  in 
the  county  of  Warren^  and  state  of  BidianOy  be  and  the 
same  is  hereby  vacated,  except  fifty  feet  on  the  western 
side  of  said  street,  and  adjoining  the  said  lots. 

"Sec.  2.  This  act  shall  take  effect  and  be  in  force, 
from  and  after  its  passage." 

This  was  all  the  defendants'  evidence. 

Upon  these  facts,  the  C!ourt  instructed  the  jury,  that  the 
plaintiff  and  defendants  both  claimed  under  Harrison^  and 
that  when  Harrison  laid  out  part  of  the  land  he  bought  of 
the  United  States^  into  the  town  of  WUliamsporty  and  had 
Us  plat  recorded  in  pursuance  of  law,  it  operated  as  a  war- 
ranty deed  to  the  pubUc  of  all  streets  and  alleys  in  said 
town  of  WiUiamsportj  for  the  purposes  designated,  one 
street  of  which  was  Water  street,  which  extended  from  lots 
two,  three  and  four,  in  Williamsportj  to  the  Wabash  river; 
and  that  no  act  or  law  of  the  legislature,  vacating  said 
Water  street,  or  any  part  thereof,  without  the  consent  of 
tiie  plaintifil  could  authorize  Harrisony  or  his  grantees,  who 
are  the  defendants,  to  resume  the  actual  possession  thereof 
and  convert  it  to  their  private  use;  and  that  the  said  Water 
street,  and  every  part  thereof,  should  remain  open  for  the 
use  of  the  plaintiff,  as  a  pass-way;  and  that  the  defend- 
ants, by  building  their  warehouse  upon  the  lands  of  Water 
street,  which  had  been  vacated  by  the  legislature,  damni- 
fied the  plaintiff  to  a  nominal  extent;  and  that  the  jury 
were  therefore  bound  to  find  for  the  plainti£^  and  that 
the  said  finding  might  be  any  sum  from  one  cent  to  the 
amount  claimed  in  the  plaintiff's  complaint,  the  jury  being 
the  exclusive  judges  of  the  amount  of  damages  to  be  given. 

To  this  charge  the  defendants  excepted,  and  the  giving 
of  it  is  now  assigned  for  error. 
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Not.  Tenn,       It  is  objected  that  this  charge  withdrew  the  facts  from 

^^^'      the  jury,  by  telling  them  they  were  bound  to  find  for  the 

Hatubs     plaintiff,  without  any  qualification.     It  will  be  seen  that 

Thoicab.     there  was  no  conflict  in  the  eyidence,  upon  the  point  in 

issue.    If  there  is  any  opposing  evidence,  however  slight, 

upon  the  point  in  issue,  it  is  to  be  left  to  the  jury;  but  if 

there  is  not,  it  is  the  duty  of  the  Court  to  inform  them 

which  party  is  entitled  to  a  verdict     Craokshank  v.  KeU 

logg,  8  Blackf.  256. 

Two  questions  arise  upon  tiiis  instruction:  1.  Whether 
the  defendants  have  shown  a  right  to  occupy  the  ground 
in  question;  and,  2.  If  they  have  not  shown  such  right, 
whether  damages  necessarily  accrued  to  the  plaintiff  from 
the  facts  proved. 

When  the  plat  of  WilUamsport  was  made  and  recorded, 
the  act  of  1818,  contained  in  the  revision  of  1831,  p.  530, 
was  in  force,  the  first  section  of  which  requires  of  the  per- 
son laying  out  a  town,  previous  to  selling  any  lots  therein, 
^<to  cause  to  be  recorded  in  the  recorder's  office  a  correct 
copy  of  the  plat  of  the  town,  with  the  public  grounds,  if 
any  there  be,  streets,  lanes  and  alleys,  with  their  respective 
widths  properly  marked,  and  the  lots  regularly  numbered 
in  numerical  order,  and  the  size  of  the  lots  marked  by  refe- 
rence to  the  plat  of  said  town.'' 

The  second  section  is  as  follows: 

"  Every  donation  or  grant  to  the  public,  or  to  any  indi- 
vidual or  individuals,  religious  society  or  societies,  or  to 
any  corporation  or  bodies  politic,  marked  or  noted  as  such 
on  the  plat  of  the  town  wherein  such  donation  or  grant 
may  have  been  made,  shall  be  considered  to  all  intents 
and  purposes  as  a  general  warranty  to  the  said  donee  or 
donees,  grantee  or  grantees,  for  his,  her,  or  their  use,  for 
the  purposes  intended  by  the  donor  or  donors,  grantor  or 
grantors  aforesaid." 

The  dedication  provided  for  in  this  section  applies  to 
and  includes  streets.  Chnner  v.  NewAlbany^  1  Black£ 
43. — Indianapolis  v.  Oroasj  ante^  p.  9.  Under  the  consti- 
tution of  1816,  it  is  not  doubted  that  the  legislature  had 
power  to  vacate  roads,  streets,  Sec;  and  of  the  propriety  of 
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their  doing  so,  they  were  the  exclusive  judges,  so  far  as  ^oy,  Tenn, 
their  acts  might  affect  the  citi2ens  of  the  state  at  large ;  ^°^' 
but  it  is  equally  clear  that  they  had  no  such  power,  where  Hatxes 
their  action  would  take  away  a  private  right  Attempts  Thomas. 
have  frequently  been  made  by  legislative  enactments,  to 
divert  public  property  from  the  objects  to  which  it  had 
been  dedicated,  and  as  often  have  such  acts  been  held 
invalid,  when  found  to  infringe  upon  private  rights.  Le 
Ckrcq  v.  GallipoliSj  7  Ohio  217* — Rowa/rCs  Executors  v. 
The  Tovm  of  Portland^  8  B.  Monroe  232^- 2%^  Trustees, 
tfc*  V.  Perkins,  3  id.  437* — Indianapolis  v.  Oroas,  supra. 
The  right  to  use  a  street  in  a  town  adjoining  a  lot  abut- 
ting upon  it,  is  as  much  property  as  the  lot  itself,  and  the 
legislature  has  as  little  power  to  take  away  one  as  the 
other.  Whether  the  act  of  dedication  transfers  the  fee 
from  the  donor  to  the  public,  is  not  a  material  inquiry. 
That  question  was  considered  in  the  cases  of  CHncinnaH 
V.  White,  6  Pet.  431,  and  Barclay  v.  HoweWs  Lessee,  id. 
498.  In  the  former  case,  it  is  said,  that  after  the  dedica- 
tion and  the  acquisition  of  private  rights  with  reference  to 
it,  the  law  considers  it  in  the  nature  of  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  revoking  the 
dedication.  What  Harrison  could  not  resume,  he  could 
not,  of  course,  grant  to  another. 

We  are  next  to  consider  whether  the  facts  proved  enti- 
tled the  plaintiff  to  damages;  and  this  results  from  the 
settlement  of  the  previous  question,  and  from  other  autho- 
rities on  the  same  point.  In  the  matter  of  Lewis  Street, 
2  Wend.  472,  Savage,  C.  J.,  laid  down  the  rule,  that  when 
a  lot  is  sold,  bounded  upon  a  street,  designated  as  such  on 
a  map  of  the  city,  or  on  a  map  made  by  the  owner  of 
lands  in  reference  to  which  sales  are  made,  a  covenant 
may  well  be  implied  that  the  purchaser  shall  have  an  ease- 
ment or  right  of  way  in  the  street,  to  the  full  extent  of  its 
dimensions. 

In  the  later  case  of  Livingston  v.  The  Mayor  of  New* 
York,  8  Wend.  86,  the  principle  above  announced  was  re- 
examined in  the  Supreme  Court,  and  afterwards,  at  great 
length,  in  the  Court  of  Errors  of  iVeir-  York,  and  was  unaui- 
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Nov.  Term, 

1855. 

WOLCOTT 

V. 
WlOTOH. 


mously  affirmed.  See  also,  Bingham  v.  Doane^  9  Ohio  165. 
There  are  numerous  other  authorities  to  the  same  point. 
These  decisions  establish  the  principle,  that  besides  the 
right  of  way  which  the  public  has  of  passage  over  a  street 
in  a  town  or  city,  there  is  a  private  right  which  passes  to 
the  purchaser  of  a  lot  upon  the  street,  and  as  appurtenant 
to  it,  which  he  holds  by  implied  covenant  that  the  street  in 
front  of  his  lot  shall  forever  be  kept  open  to  its  full  width. 

By  necessary  consequence,  the  invasion  of  this  right 
entitled  the  plaintiff  to  nominal  damages,  at  least;  but  as 
no  special  damages  were  proved,  the  verdict  for  92  dollars 
can  not  be  sustained. 

If  the  appellee  shall  remit  the  damages  exceeding  one 
cent,  the  judgment  of  the  Circuit  Court  will  be  affirmed; 
otherwise  it  will  be  reversed. 

Per  Cfuriam. — The  damages  exceeding  one  cent,  having 
been  remitted,  the  judgment  is  affirmed  with  costs. 

B.  F.  Gregory i  J.  -R.  JJf.  BryaM  and  JR.  A.  Chandler ^  for 
the  appellants. 

JR.  C7.  Gregory  and  JR.  Jones^  for  the  appellee. 


WoLCOTT  V.  WiGTON  and  Others. 

Where  the  title  to  real  estate  is  the  sole  or  principal  thing  sought  to  be  deter- 
mined, as  in  the  former  action  of  ejectment,  there  the  title  to  real  estate  is 
in  issue,  within  the  meaning  of  section  11  of  the  act  to  establish  Courts  of 
Common  Pleas,  and  those  Courts  hare  no  jurisdiction ;  but  where  it  is  not 
the  chief  purpose  of  the  action  to  determine  the  title,  but  the  question  only 
arises  incidentally,  as  in  partition,  the  jurisdiction  exists. 

The  word  *' issue,"  as  used  in  law,  is  technical.  It  is  the  point  in  dispute 
between  the  parties,  on  which  they  put  their  cause  to  trial. 

It  is  the  duty  of  Courts  to  give  a  liberal  construction  to  statutes,  and  a  strict 
construcdon  to  constitutional  proyisions. 


Tu€9dau 
Navemoe 


27. 


APPEAL  from  the  La  Grange  Comrt  of  Common  Pleas. 

Stuart,  J. — Wigton  and  others  filed  their  petition  for 

the  partition  of  certain  lands,  making  George  Wolcott  de- 
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fendant.     It  is  alleged  that  Mrs,  Wtg^ton,  the  mother  of  Nov.  Tenn, 
the  petitioners,  died  seized  in  fee  of  the  lands  therein      ^°^' 
described;  that  they,  as  her  heirs  at  law,  (except  John    Wolcott 
WigtoHj)  were,  at  the  time  of  filing  the  petition,  seized,    Wigtox. 
&C.;  that  at  a  sale  on  execution  against  John  Wigtony  the 
defendant,  Wolcott^  purchased  the  whole  of  the  land  des- 
cribed, but  the  petitioners  aver  and  insist  that  Wolcott 
thereby  acquired  only  the  titie  of  John  Wigton^  viz.,  one- 
seventh  part  inherited  by  him  as  heir  aforesaid;  that  of 
the  remainder  thereof,  viz.,  six-sevenths,  the  petitioners  are 
seized  in  fee  as  tenants  in  common. 

The  petitioners  disclaim  any  other  source  of  title ;  and 
state  that  prior  to  the  sale  on  execution,  John  Wtgton  pro- 
cared  from  the  person  who  bad  a  tax-title  for  a  part,  &c, 
a  quitclaim  deed;  that  these  are  Wolcott^ 8  sources  of  titie. 

The  petitioners  charge  that  the  sale  for  taxes,  tax  deed, 
&c^  are  irregular  and  void,  and  conveyed  no  title,  and  that 
Wolcott  is  only  entitied  to  one-seventh  part  of  the  land 
described. 

WolcotPs  answer  denies  the  allegations  in  the  petition, 
so  £00*  as  relates  to  the  titie  of  the  petitioners,  and  avers 
that  prior  to  the  sale  on  execution,  John  Wigton  was  seized 
of  the  whole ;  that  the  titie  derived  by  tax  sale  was  of  all 
the  land;  and  that  WolcotPs  purchase  on  execution  em- 
braced it  all,  and  not  one-seventh  as  alleged. 

Trial  by  the  Court,  and  judgment  of  partition  in  accord- 
ance with  the  prayer  of  the  petitioners.     Wolcott  appeals. 

There  is  no  evidence  in  the  record,  and  no  bill  of  excep- 
tions to  any  ruling  of  the  Ck)urt.  The  appeal  immediately 
foUowB  the  judgment,  without  the  intervention  of  any  mo- 
tion on  the  part  of  the  defendant. 

Two  errors  are  assigned — 

1.  That  the  Ck>urt  erred  in  entertaining  jurisdiction. 

2.  That  the  Court  erred  in  decreeing  a  partition. 

In  the  state  of  the  pleadings  and  record,  the  second 
error  can  not  be  noticed.  It  presents  nothing  for  adjudi- 
cation. 

The  only  question  in  the  case  is  the  jurisdiction.  The 
question  arises  on  the  construction  of  the  provisions  of 
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Not.  Term,  the  Circuit  Court  and  Common  Pleas  acts.    The  6th  sec- 
*^^*      tion  of  chapter  8,  among  other  things,  confers  upon  the 
WoLcoTT     Circuit  and  Common  Pleas  Courts  concurrent  jurisdiction 
WioTOK.     in  the  partition  of  real  estate.    2  R.  S.,  p.  17.     The  8th 
section,  defining  and  limiting  the  jurisdiction  of  the  Com- 
mon Pleas,  excepts  from  the  powers  conferred  to  try  civil 
causes,  slander,  libel,  &c.,  and  where  the  title  to  real  estate 
shall  be  in  issue.    2  R.  S.,  p.  18.    The  5th  section  of  chap- 
ter 4  confers  upon  the  Circuit  Court  exclusive  jurisdiction 
where  the  title  to  real  estate  shall  be  in  issue.    2  R.  8., 
p.  6. 

There  is  great  force  in  the  suggestion  of  counsel  for 
WigUm^  that  the  settling  of  the  title  is  only  incidental  to 
the  final  decree.  The  position  is  this:  that  in  cases  where 
the  title  to  real  estate  was  the  sole  or  principal  thing 
sought  to  be  determined,  as  in  the  old  action  of  ejectment, 
there  the  title  to  real  estate  would  be  in  issue,  within  the 
meaning  of  the  statute;  but  that  where  it  was  not  the 
chief  purpose  of  the  action,  and  the  question  of  title  arose 
only  incidentally,  as  in  partition,  the  jurisdiction  would 
not  be  ousted. 

The  intention  to  confer  jurisdiction  in  cases  of  partition, 
is  as  clearly  expressed  as  language  can  well  make  it  In 
the  petition,  it  is  required  that  the  rights  and  titles  of  the 
parties  interested  shall  be  set  forth.  2  R.  S.  329.  Taking 
these  two  provisions  together,  it  is  vei^  clear  that  the  mere 
averment  of  title  in  the  petition,  and  consequently  the 
denial  of  it  in  the  answer,  can  not  be  taken  to  divest  the 
jurisdiction.  For  as  every  petition  must  aver  the  titles  of 
the  parties  interested,  if  known,  then  it  would  follow,  that 
in  every  such  petition  the  title  would  appear  to  be  in  con- 
troversy;  and  upon  a  strict  construction,  such  as  was  here- 
tofore adopted  by  this  Court  in  relation  to  the  jurisdiction 
of  a  justice  when  the  title  to  real  estate  was  involved, 
every  petition  for  partition  would  per  se  oust  the  jurisdic- 
tion of  the  Common  Pleas. 

Thus  in  Parker  v.  Bussellj  3  Blackf.  411,  a  similar  re- 
strictive clause  in  the  revised  code  of  1831,  received  con- 
struction.   And  it  was  held  that  whenever,  in  a  suit  before 
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a  JQstice,  it  appears  from  the  pleadings,  evidence,  or  agree-  ^or.  Tenn, 
ment  of  the  parties,  that  the  title  to  real  estate  will  come  ^^o5. 
in  question,  the  jurisdiction  is  ousted.  So  when  that  Wolcott 
question  was  not  disclosed  till  it  appeared  in  the  evidence  Wioton. 
on  the  trial  in  the  Circuit  Court  upon  eqppeal,  it  was  held 
that  the  suit  should  be  dismissed  for  want  of  jurisdiction 
in  the  justice.  Smith  v.  HarriSj  3  Bladcf.  416.  But  in 
Maxam  y.  Wbodj  which  was  trespass  for  taking  timber 
from  WoocPs  land,  and  the  general  issue  filed,  it  was  held 
that  this  state  of  pleading  did  not  put  WoodPs  title  in  issue. 
4  Blackf:  297.  In  Rogers  y.  Perdue^  7  Blackf.  302,  the 
facts  are  very  similar  to  those  in  Parker  v.  Bussellj  suprck* 
Thus,  to  a  suit  on  a  promissory  note  commenced  before  a 
justice  of  the  peace,  it  was  pleaded  that  the  note  was  given 
in  consideration  of  the  conveyance  of  certain  land;  that 
the  payee  had  no  title  to  the  land,  &c.  Heldy  that  these 
pleadings  did  not  oust  the  jurisdiction.  Both  these  deci- 
sions evince  considerable  relaxation  of  the  rule  as  laid 
down  in  the  cases  first  cited.  It  is  to  be  remarked,  also, 
that  neither  of  the  former  adjudications  is  alluded  to  by 
judge  Detoey^  in  delivering  the  opinion  of  the  Court  in 
Sogers  v.  Perdue* 

There  is  also  some  difierence  of  phraseology  in  the  stat- 
utes upon  which  these  decisions  were  made,  and  that  which 
we  are  now  considering.  The  restriction  in  the  statute  of 
1831,  under  which  Parker  v.  Bussellj  SmUh  v.  HarriSy  and 
Maxam  v.  Wood  were  decided,  was  in  these  words :  '^nor 
in  any  case  where  the  titie  to  lands  or  tenements  shall 
come  in  question."  R.  S.  1831,  p.  297.  Rogers  v.  Perdue 
was  a  construction  of  the  act  of  1839,  p.  36,  which  provides 
that  whenever,  in  the  progress  of  a  cause  before  a  justice, 
the  title  to  real  estate  shall  be  put  in  issue  by  the  plead- 
ings, or  appear  by  the  proofs  to  be  necessarily  involved,  he 
shall  certify  the  cause  to  the  Circuit  Court  In  the  revi- 
sion of  1843,  the  phraseology  is,  that  no  justice  shall  have 
cognizance  of  any  action  wherein  the  titie  to  lands  and 
tenements  shall  come  in  question.  B.  S.  1843,  p.  863. 
And  the  manner  in  which  it  may  come  in  question  is  par- 
ticnlarly  pointed  out.    H.  872.    In  each  of  these  enact- 
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Nov.  Term,   ments,  the  language  of  the  restrictive  clause  is  different,  it 

^^^'      will  seen,  firom  that  used  in  the  Common  Fleas  act.     The 

WoLcoTT    terms  of  the  latter  restriction  are,  "when  the  title  to  real 

WioTOH.     estate  shall  be  in  issue,"    2  R.  S.,  p.  6- — HL^  p.  18.     The 

word  "issue,"  as  used  in  law,  ia  technical    It  is  the  point 

in  dispute  between  the  parties,  on  which  they  put  their 

cause  to  trial.     Or  applying  it  to  the  act  before  us,  when 

the  title  to  real  estate  shall  be  the  issue.   Thus  if  an  action 

was  brought  in  the  Common  Pleas  to  recover  a  tract  of 

land,  then  the  "title  to  real  estate  would  be  the  issue," 

within  the  meaning  of  the  act,  and  that  Court  would  have 

no  jurisdiction. 

In  the  justice's  Court,  the  jurisdiction  was  ousted,  if  the 
question  was  made  directly  or  indirectly,  by  the  pleadings 
or  the  evidence;  for  the  plain  reason  that  it  was  not  in- 
tended to  give  that  Court  any  jurisdiction  whatever  of  that 
subject  matter.  Here  it  is  otherwise.  Jurisdiction  of  the 
subject  matter,  to 'a  limited  extent,  is  expressly  conferred, 
viz.,  in  relation  to  partition.  The  question  of  title,  when- 
ever it  arises  incidentally  in  the  proceedings  in  partition,  is 
necessarily  included.  There  it  is  not  the  main  object  of 
the  suit  to  settle  the  title;  but  the  settlement  of  the  title 
becomes  necessary  in  order  to  be  able  to  effect  the  parti- 
tion. The  jurisdiction  in  partition  draws  with  it  the  pow^er 
to  determine  any  collateral  question  which  may  arise  in 
the  progress  of  the  trial. 

Any  other  construction  would  totally  defeat  the  concur- 
rent jurisdiction  expressly  conferred  by  statute  on  both 
Courts. 

A  liberal  construction  of  statutes  and  a  strict  construc- 
tion of  constitutional  provisions,  are  a  safe  and  reasonable 
judicial  policy.  It  is  but  too  notorious  that  statutes  has- 
tily drawn,  by  persons  unskilled  in  legal  phraseology,  are 
seemingly  conflicting;  while  it  is  very  clear  that  no  such 
repugnance,  real  or  seeming,  was  contemplated  by  the  law- 
making power.  Hence,  a  liberal  construction  of  such 
enactments  becomes  the  duty  of  the  Courts.  And  the 
revisers,  in  view  of  such  a  state  of  things,  wisely  provided 
for  such  a  rule  of  construction.  2  R.  S.  223. — li.  339»  But 
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constitatioiis,  which  are  a  delegation  of  power,  require  a  Not.  Term, 
strict  constraction.    In  such  instruments,  the  people  wiD       ^^^^' 
be  presumed  to  have  expressed  themselves  in  careful  and  Thb  iHDiijfA 
measured  terms,  corresponding  with  the  immense  import-  Bailwa/co. 
ance  of  the  powers  delegated — Cleaving  as  little  as  possible    ^    ^* 
to   implication.     Gibbon  v.  Ogden^  9  "Wheat  188. —  The 
People  V.  Pwrdy,  2  Hill  31,  and  same,  4  Hill  2M.—NeweU 
V.  T%e  Peaple^  3  Seld  d.-^Oreencastk  Township^  4-c.,  v. 
Black,  5  Ind.  566. 

Perkins,  X,  dissented. 

J%r  (Siriflw.— The  decree  is  affirmed  with  costs. 
X  3L  Flagg,  tor  the  appellant. 
X  B.  HowCj  for  the  appellees. 


•    7      40 
141    000 


The  Indiana  Central  Railway  Company  v.  Bradley 
and  Another. 

Tlie  pow«r  of  an  arbitrBlor  or  referee  expiree  with  the  retiini  of  the  award  or 
report  into  Court,  and  the  report  can  not  afterward  be  altered. 

▲  referee  hanng  made  his  report  to  %e  Court,  in  faror  of  the  plaintiff,  the 
defendant,  more  than  two  months  tffcerward,  filed  a  package  of  papers  in  the 
Govt,  aa  containing  the  eridence  which  was  grren  before  the  referee.  The 
affidarita  of  the  persons  who  took  down  the  eridence  were  also  produced, 
aUeging  that  it  contained  snbstantiallj  all  that  was  given.  Heldf  that  the 
paduge  was  no  part  of  Ae  report,  and  that  it  was  not  admissible  to  Im- 
peach IL 

The  result  of  a  trial  by  jury  is  called  a  verdict;  bjthe  Court,  a  finding;  by 
aHntrators,  an  award ;  and  by  a  referee  or  referees,  a  report 

The  report  of  a  refioee,  by  the  B.  S.  185S,  stands  precisely  like  a  verdict  or 


Such  report  is  in  the  nature  of  a  special  verdict,  if  the  fects  proved  are  em- 

bodied  in  it;  butif  the  result  only  is  reported,  without  the  fects  or  reasoning 

of  the  referee,  it  then  partakes  of  the  nature  of  a  general  verdict,  and  stands 

assudi. 
A  referee,  by  the  B.  S.  1852,  need  not  state  the  feets  found  byhhn,  andtbe 

eondnaioas  of  law  thereon,  separately,  unless  required  so  to  do  by  the  par- 

tiea. 
A  general  submission  of  a  cause  to  a  referee,  involves  a  submission  of  the  law 

and  the  fects;  and  the  award  can  only  be  impeadied  for  the  causes  allowed 

by  the  statute. 

Vol.  VIL— 4 


so 
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Not.  Tenii, 
1855. 

TbE  IXDJAXA 

Kailwat  Co. 

T. 

Bbaduet. 


Tueadmf, 
yovemSer  S7. 


The  party  agaiasl  wkom  aa  award  it  made,  can  onlj,  mder  t^  B.  8. 189S, 
ascign  three  caoMs  against  the  rendition  of  jadgment  thereon:  1.  Thaftlhe 
award  was  obtained  by  frand,  cormption,  partiality,  or  other  nndne  means, 
&e«  S.  That  the  arbitrator  impropeily  refused  a  continuance,  or  excfaided 
pertinent  and  material  eridenoe,  or  was  guilty  of  other  miscondnct  pr^adi- 
dal  to  the  rights  of  the  party.  8.  That  the  arbitrator  exceeded  his  powerii 
or  so  hnperfectly  executed  them  that  a  final  award  on  the  snbject  matter  sab> 
mitted  was  not  made. 

APPEAL  from  the  Ma/rion  Circuit  Court. 

Stuart,  J. — This  is  an  appeal  from  the  judgment  of  the 
Court  below,  rendered  on  a  referee's  report  In  AprUy 
1854,  Bradley  and  Prall  sued  the  company  on  a  special 
contract,  and  also  for  work  and  labor,  laying  their  damages 
in  all  at  102,000  dollars. 

At  the  Map  term,  1854,  of  the  Circuit  Court,  the  com- 
pany appeared  without  process,  and  the  parties  filed  a 
written  agreement  referring  the  matters  in  controversy 
between  them.  The  substance  of  that  agreement  is  as 
follows: 

It  is  agreed  that  all  matters  in  controversy  therein,  and 
all  matters  in  controversy  between  the  parties,  of  every 
nature  and  kind  whatsoever,  shall  be  referred  to  the  hon- 
orable Charles  Dewey^  as  referee,  who  shall  hear  the  cause, 
and  the  parties,  and  their  pr<3ofs;  and  whose  award  and 
decision  shall  be  final  and  conclusive  in  the  premises. 
The  award  may  be  made  the  judgment  of  the  Court,  with- 
out a  sd.  fa.  Then  follow  sundry  provisions  relative  to 
the  time  and  place  of  meeting.  The  agreement  concludes: 
and  the  parties  waive  all  pleadings  therein,  except  the  com- 
plaint, and  agree  that  each  party  may  introduce  proof  of 
all  matters  in  controversy  between  them,  whether  em- 
braced in  the  complaint  or  not. 

The  parties  met,  and  tried  the  cause  agreeably  to  the 
reference.  In  September^  1854,  judge  Dewey  made  what 
is  called  in  the  agreement  to  refer,  and  in  the  transcript, 
his  awanL  It  is  brief  and  general  in  its  terms.  After 
stating  the  time  and  place  of  meeting  and  hearing  the 
cause,  and  that  he  had  taken  it  under  advisement  till  Sep- 
tember^  the  report  proceeds:  ^'Ifind  that  the  defendants, 
the  hidiana  Central  Railway  Company ^  are  justly  indebted 
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to  tiie  plaintiflb  in  the  sum  of  25,692  dollars  and  75  cents,  Not.  Term, 
and  that  the  defendants  pay  that  som,  with  interest  from      ^^^* 
this  date,  and  costs,  &c.     Given  under  my  hand  and  seal,  Tbs  Ihbiava 
this  29th  day  of  September^  1854.   Charles  Dewey ^  [seal]."  BailwatCo. 

A  copy  of  the  award  was  duly  served  upon  the  railroad    ^^^^^^^ 
company.     At  the  next  term  of  the  Marion  Circuit  Court, 
the  parties  appeared;  and  the  plaintiffii  having  moved  the 
Court  for  judgment  on  the  award,  the  company  resisted 
the  motion,  assigning  the  following  reasons: 

1.  That  the  award  was  contrary  to  law. 

2.  That  it  was  contrary  to  evidence. 

3»  That  the  referee  received  illegal  evidence. 

4.  That  the  referee  illegally  set  aside  the  forfeiture  of 
the  contract  declared  by  Moare^  the  engineer. 

The  motion  of  the  plaintiflb  v^as  sustained,  and  jud^ 
ment  rendered  on  the  award.     The  company  appeals. 

The  first  question  suggested  is,  what  was  before  the 
referee?  Over  what  matters  in  controversy  did  the  agree* 
ment  of  the  parties  to  refer,  give  judge  Dewep  jurisdiction? 
A  brief  reference  to  the  declaration,  and  the  terms  of  the 
submission  itself,  will  furnish  the  best  answer  to  these 
questions. 

The  several  counts  or  paragraphs  set  up  a  claim  for 
work  done  under  the  contract — ^for  track  laying,  ballasting, 
extra  work,  damages  for  sundry  delays  on  the  part  of  the 
railroad  company,  and  damages  for  the  wrongful  act  of 
the  company  in  declaring  the  contract  forfeited,  when 
Bradley  and  Prall  were  not  in  defatdt.  There  is  also  a 
count  fot  interest,  and  a  paragraph  of  other  demands  in 
tlie  nature  of  the  general  money  count  under  the  old  prac- 
tice. These  are  all  presumed  to  have  been  before  the 
referee  and  passed  upon  by  him.  In  addition,  the  terms 
of  submission  give  a  still  wider  range.  It  was  agreed  that 
each  party  might  introduce  evidence  of  all  matters  in  con- 
troversy between  them,  whether  included  in  the  complaint 
or  not.  Under  this  submission,  l^e  jurisdiction  of  the  re- 
feree was  limited  only  by  the  course  of  evidence,  beyond 
the  matters  alleged  in  the  complaint. 

There  is  notiiing  in  the  record  to  which  the  third  and 
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Not.  Tofm,   fourth  assignments  of  error  apply;  and  they  need  not, 

^^^*      therefore,  be  further  noticed    To  ascertain  whether  the 

Thb  Ihdiaka  report  was  contrary  to  law  and  evidence,  we  will  inquire, 

Bailwat  Co.  what  had  the  Circuit  Court  to  act  upon?  and  to  what 

Bradlbt     ^^^^^  were  the  proceedings  before  the  referee  examinable 

in  that  Court? 

The  railroad  company  introduced  some  two  hundred 
pages  of  manuscript,  in  different  hand-writings,  which,  it 
was  insisted,  contained  the  substance  of  the  evidence.  In 
support  of  this  position,  the  attomep  of  the  company,  and 
the  several  persons  who  acted  as  amamtenses  of  judge 
Dewey  in  taking  notes,  were  examined.  There  was,  how- 
ever, no  certificate  of  judge  Dewey  that  this  was  all  the 
evidence  adduced  before  him;  nor  was  he  examined  on 
that  point  as  a  witness;  nor  was  his  absence  accounted 
for;  nor  did  it  appear  that  he  had  been  required  to  report 
the  evidence;  nor  does  the  Circidt  Court  certify  that  this 
manuscript  contained  all  the  evidence.  The  Court  al- 
lowed it  to  be  read  as  ^*the  evidence  substantially  before 
the  referee."  The  plaintifEb  excepted  to  its  admission  even 
in  that  qualified  form.  The  railroad  company  insist  that 
it  was  correctly  admitted;  and  under  the  second  assign- 
ment against  the  award,  viz.,  that  it  was  unauthorized  by 
the  evidence,  seek  to  reverse  the  judgment  of  the  Circuit 
Court 

It  is  obvious  to  remark,  that  this  evidence  can  not  be 
taken  into  consideration  as  a  part  of  the  award;  for  the 
package  of  papers  containing  it  was  not  returned  to  Court 
at  the  same  time,  or  in  the  same  manner,  that  the  award 
was  returned.  Judge  Dewey  returned  the  award,  the  sub- 
stance of  which  we  have  already  given,  on  the  2d  of  Odo- 
ier,  1854.  The  package  of  papers  which  the  company 
insist  contained  the  evidence,  was  never  filed  by  judge 
Dewey  in  any  manner.  Nor  were  these  papers  produced 
even  by  the  ccHupany,  until  December  12, 1854,  more  than 
two  months  after  the  award  had  been  filed.  Any  paper 
delivered  by  the  referee  v^th  his  report,  stating  his  reasons 
for  making  it,  might,  it  is  said,  be  considered  a  part  of  the 
award.    Kent  v.  Ebtob^  3  East  18.    On  this  point,  how- 
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e^er,  the  antiiorities  aze  not  tmifoTm.    7  Met  486.    But  ^ot.  Tenrf, 
the  power  of  the  arbitrator  or  referee  expires  with  the       ^^^. 
retom  of  the  award  or  report  into  Court;  and  the  report  Thb  Indiana 
can  not  afterwards  be  altered*    French  v.  Moseley^  1  Litt.  railwai^Co. 
2A!d^—Lansdale  v.  KendaUj  4  Dana  61Sv—Aldriek  v.  Jessu    3^^^,^^ 
numj  8  New  Hamp.  516. 

Hence,  the  package  of  papers  returned  into  Court  two 
months  after  by  Ihe  raihroad  company,  can  not  be  regarded 
as  any  part  of  the  award.  To  have  given  it  any  conside* 
ration  whatever,  it  should  have  been  returned  by  judge 
Dewey  with  his  award;  and  even  then  we  would  not  be 
understood  to  say  that  it  could  be  properly  admitted,  ac» 
cording  to  the  terms  of  the  submission  and  the  require* 
ments  of  the  statute. 

We  have  hitherto  spoken  of  the  return  made  by  judge 
Dewey  as  an  award.  This  is  the  term  very  generally  used 
throughout  the  transcript  and  the  ai^pament  of  counsel 
But  the  word  report  is  the  statutory  term.  2  R.  8.,  s.  350, 
p.  117.  The  same  result  receives  different  names,  corres- 
ponding to  the  different  means  by  which  it  was  attained. 
Thus  the  result  of  a  trial  by  jury  is  called  a  verdict;  by 
the  Court,  a  finding;  by  arbitrators,  an  award;  and  by  a 
referee  or  referees,  a  report.  On  each  of  these  it  is  essen- 
tial that  the  Court  pronounce  judgment.  The  statute  pro- 
vides that  the  report  of  the  referee  shall  stand  precisely 
like  a  verdict  or  finding.  2  R.  S.,  lV7.—]d.  233.  The 
report  is  in  the  nature  of  a  speciid  verdict,  if  the  feu^ts 
proved  are  embodied  in  it.  If  the  result  only  is  repc»rted, 
without  the  facts  or  reasoning  of  the  referee,  then  it  par- 
takes of  the  nature  of  a  general  verdict,  and  stands  as  such. 
2  R.  8.,  supror-Alexander  v.  Finky  12  Johns.  R.  218.— 
Barnard  v.  Spoffordy  31  Maine  R.  39. — Eblmes  v.  Sloctmj 
6  Practice  R.  218^Deder%ck  v.  Richleyy  19  Wend.  108. 

But  under  the  statutory  provisions  of  some  of  the  states, 
as  in  New'York,  for  example,  the  referees  must  report  both 
the  &cts  and  the  law  applicable  thereto.  Code,  sec.  272. — 
Vansteenbui^  v.  Hdjffmanj  6  Practice  R.  492«— Denu^ig*  v. 
Fdsi,  1  id.  121.  Under  our  statute,  a  diffisrent  practice  is 
to  be  pursued,  as  will  presently  be  seen. 
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KoT.  Tem,       The  act  out  of  which  these  general  observations  grow, 
^0^'      and  to  which  the  cases  cited  are  applicable  and  expository, 
Thb  hrDiAMA  reads  thus: 

Railway  Co.      "Sec.  349.    All  or  any  of  the  issues  in  the  action, 
Bbablst     whether  of  fact,  or  of  law,  or  both,  may  be  referred  upon 
the  written  consent  of  the  parties. 

^Sbc.  356i  The  trial  by  referees  is  conducted  in  the 
same  manner  as  a  trial  by  the  Court  They  have  the 
same  power  to  grant  acyournments  as  the  Court  upon  such 
triaL  J^  required  they  must  state  the  facts  found  and  the 
conclusions  of  Una  separately^  and  their  decision  must  be 
given,  and  may  be  excepted  to  and  reviewed,  in  like  man- 
ner. The  report  of  the  referees  on  the  whole  issue,  stands 
as  the  decision  of  the  Court,  and  judgment  may  be  en- 
tered thereon  in  the  same  manner  as  if  the  action  had 
been  tried  by  the  Court  When  the  reference  is  to  report 
the  facts,  the  report  has  the  effect  of  a  special  verdicf  2 
R.  S.  116. 

There  is  a  further  reference  to  the  subject,  under  the 
head  of  ^^arbitrations."  But  it  does  not  materially  differ 
from  that  quoted. 

Thus  section  24  provides,  that  when  the  report  is  re- 
turned, it  shall  be  entered  on  the  order  book,  and  shall  be 
of  the  same  effect,  and  be  deemed  and  taken  to  be  as  avail- 
able in  law,  as  the  verdict  of  a  jury.  The  25th  section 
again  repeats  that  judgment  may  be  entered  on  the  report, 
in  like  manner,  and  with  the  same  force  and  effect,  as  on 
the  verdict  of  a  jury.    2  R.  S.  233. 

The  report  of  judge  Dewey^  in  the  case  at  bar,  is  there- 
fore equivalent  to  a  verdict,  and  is  to  be  treated  as  such. 
It  is  also  in  the  nature  of  a  general  verdict,  and  subject  to 
its  incidents,  as  distinguished  from  a  special  verdict  And 
in  this  the  referee  conformed  strictly  to  the  statute.  For 
he  lyas  not  bound  to  ^<  state  the  facts  found  and  the  con- 
clusions of  law  separately,"  unless  required  by  the  parties. 
Section  350,  supra.  Nor  was  the  reference  simply  to  report 
the  facts,  and  thus  render  the  report  in  effect  a  special  ver- 
dict under  the  last  clause  in  the  same  section.  The  submis- 
sion was  general;  and  such  submission,  according  to  the 
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anthorities,  inTolyed  a  submisaion  of  the  law  and  the  tacts.  ^^-  '^'•rai- 
It  was^in  the  language  of  the  statate,  a  trial  of  ^thewfaole       ^^*^- 
issue,''  and  as  it  is  designated  in  the  350th  section,  Mpro,  Ths  IHI>IA^A 
the  resolt  stands  as  "the  finding  of  the  Ck>urt;"  or,  in  jeuilwat  Co. 
section  24,  s^gnt^  as  ^the  verdict  of  a  jnry.''    A  similar    s^'j^i^y 
fonn  of  expression  received  a  like  construction  in  McKifir 
nep  V.  Pierce  J  5  Ind  422. 

That  such  general  submission  involves  a  submission  of 
both  the  law  and  the  &cts,  is  fully  sustained  by  the  au- 
thorities. At  common  law,  a  reference  was  the  sending 
any  matter  by  the  Court  of  Chancery  to  a  master,  or  by 
the  law  Courts  to  a  prothonotary,  to  examine  and  report 
thereon.  8  TomL  Law  Die  317.  But  a  referee,  under 
the  statute,  is  not  a  mere  master  in  chancery,  to  hear  and 
report  testimony.  Barnard  v.  Spofford^  81  Maine  B.  39. 
^  He  is  a  legislative  substitute  for  a  jury.  Consequentiy 
the  report  of  the  referee  is  to  be  regarded  in  the  same  light 
as  the  verdict  of  a  jury."  Alexander  v.  jPtin^  12  Johns.  B. 
818.  It  is  in  general  conclusive  as  to  the  law  and  the 
feets  of  the  ease;  Fidier  v.  Cooper^  19  Wend.  285;  Boston 
Water  Bower  v.  &rey,  6  Metcalf  131;  Kleine  v.  CaUx/ra,  2 
Gallison  61;  unless  it  can  be  impeached  for  fraud,  mis- 
take, or  accident.  The  mistakes  of  arbitiatorB,  and,  by 
parity  of  reasoning,  referees,  in  drawing  conclusions  from 
fiusts  or  observation,  or  in  adopting  erroneous  rules  of  law 
oir  theories  of  natural  philosophy,  are  not  sufficient  to  set 
aside  their  award.  6  Metcalf,  supra.  Thus,  when  it  ap- 
peared  that  arbitrators  had  acted  upon  certain  hydraulie 
ptinciples  in  settling  the  measure  of  a  particular  water 
power,  it  was  not  permitted  the  party  objecting  to  the 
award,  to  show  that  the  principles  of  the  hydraulic  theory 
on  which  they  had  proceeded  were  erroneous.  6  Sfet, 
smprom  A  referee  may  even  adopt  equitable  principles  in 
Older  to  reach  the  justice  of  the  particular  case,  and  unless 
it  appear  that  they  have  'been  misapplied,  or  he  has  been 
misled  in  their  application,  his  report  will  be  sustained. 
Downer  v.  Downer,  11  Vt  396.^  The  State  v.  Stewart,  12 
Gill  &  J.  456.^iQeiiie  v.  CkOara,  2  Oallison  61.  Under  a 
general  submission,  the  parties  are  presumed  to  submit 
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Not.  Tenn,   both  the  law  and  the  fact,  and  the  referee  is  fiilly  empow- 
*^^*      ered  to  determine  both  conclasiveiy,  tmless  there  be  firand 

Thb  Imdiaka  or  mistake*    2  Grallison,  supra.    In  the  case  of  Myers  v. 

Raimta^Co.  The  York  and  Cumberland  Railroad  Co.j  one  of  the  judges 
Braplbt.  ^^  *^®  Supreme  Court  of  the  United  BUites  holds  this 
language,  in  a  case,  too,  involving  the  vaUdiiy  of  tiie  re- 
port  of  a  referee,  very  similar  in  many  of  its  leading  feat- 
ures to  that  at  bar.  ^'Upon  the  conclusiveness  of  the 
judgment  of  the  referee,  to  whose  decision  the  parties 
have  voluntarily  submitted  their  case,  we  are  equaUy  clear. 
Unless  we  overrule  the  decision  of  Mr.  Justice  8U}ry  in 
Kleine  v.  Catara^  2  GalL  61,  we  must  hold  that  the  judg- 
ment of  the  referee,  upon  all  questions  of  law  and  fetct 
necessary  to  a  determination  of  the  matter  submitted  to 
him,  is  final  and  binding  on  the  parties,  in  the  absence  of 
fraud,  and  under  regular  proceedings  in  which  no  improper 
conduct  is  alleged.  We  are  satisfied  of  the  c<»Tectne8s  of 
this  rule." 

The  same  rule  prevails  in  Bnfflandy  and  did  prevail 
in  this  state  up  to  1811,  by  statute  in  both  instances. 
2  Tidd's  Prac  750.— Btmillon  v.  Wort,  3  Blackf.  68. 
From  1811,  through  all  the  revisions  up  to  1838  inclusive, 
the  party  showing  cause  against  an  award,  was  at  ^' liberty 
to  introduce  evidence  to  show  mistake  either  in  matters  of 
law  or  of  feust"  3  Blackf.,  supra.  The  revision  of  1852, 
under  which  this  proceeding  was  had,  is  almost  a  literal 
copy  of  chapter  44,  R.  S.  1843,  on  '<  arbitrations."  These 
revisions  again  change  the  rule,  recognizing  but  three 
causes  which  the  adverse  party  may  show  against  the  ren- 
dition of  judgment  upon  the  award,  viz.: 

1.  That  the  award  was  obtained  by  firaud,  corruption, 
partiality,  or  other  undue  means,  &c 

2.  That  the  arbitrator  improperly  refused  a  continuance, 
or  excluded  pertinent  and  material  evidence,  or  was  guilty 
of  other  misconduct  prejudicial  to  the  rights  of  liie  party. 

3.  That  the  arbitrator  exceeded  his  powers,  or  so  imper- 
fectly executed  them  that  a  final  award  on  the  subject 
matter  submitted  was  not  made.  2  R.  S.,  p.  231« — R.  S. 
1843,  p.  789. 
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There  is  a  fiirther  piovision  in  relation  to  the  power  of  ^ot.  Term, 
the  Coort  to  correct  an  award,  when  there  is  an  evident      ^^^* 
mistake  in  fignres,  or  in  descriptions,  or  in  any  mere  formal  Thb  Inbiaxa 
matter  not  affecting  the  controversy.    2  R.  S.,  p.  231.    But  bailwat  Co. 
this  latter  provision  has  no  application  to  the  case  at  bar.    s^j^L  ^y. 

The  decisions  of  this  Court  on  the  point  under  discus* 
sion,  made  upon  the  act  of  1811,  and  the  similar  subse- 
qnent  enactments,  are  also  clearly  inapplicable,  and  need 
not  be  noticed.  The  case  of  Huss  v.  Turner,  2  Ind.  R.  217, 
is  an  adjudication  under  the  revision  of  1843;  but  no  allu- 
sion is  made  to  the  change  in  the  law.  The  same  is  true 
of  tiie  cases  in  3  Ind.  B.  277,  and  4  idL  248,  27a 

So  that  there  is  no  decision  of  our  own  Court,  on  the 
subject  of  arbitration  or  reference,  inconsistent  with  the 
view  above  indicated. 

In  addition  to  the  authorities  cited,  there  are  several 
leading  cases  on  this  point  in  the  MassachiiseUs  reports. 
In  Jones  v.  The  Boston  MiU  Co.j  6  Pick.  148,  it  was  held, 
that  when  all  questions  in  dispute  are  referred,  the  decision 
of  the  referee  is  conclusive  as  to  matters  of  law  as  well  as 
of  fibct  It  is  further  held,  that  the  Court  can  not  exercise 
any  revisory  power,  unless  the  referee  expressly  reserve  the 
questions  of  law  for  such  consideration. 

8o  in  Bigelow  v.  Newell,  it  whs  held,  that  an  award  was 
conclusive  as  to  matters  of  law  passed  upon  by  the  arbi* 
trators;  and  that,  too,  though  the  submission  contained 
a  provision  that  regard  should  alvpays  be  had  to  the  legal 
rights  of  the  parties.  10  Pick.  B.  34a  There  is  a  yet 
stronger  and  more  recent  case,  in  the  same  reports.  Where, 
under  a  general  submission,  the  arbitrator,  at  the  instance 
of  one  of  the  parties,  reported  the  evidence  on  which  he 
made  his  award,  expressly  declaring,  however,  that  he  did 
not  report  the  evidence  with  any  intention  of  submitting 
the  matters  arbitrated  to  the  revision  of  the  Court,  it  was 
held,  that  the  Court  could  not  inquire  whether  he  had  de* 
dded  correctiy  tiie  several  questions  of  law  or  of  fact  which 
the  case  involved.  Ward  v.  The  American  Bank,  7  Met  486. 

A  distinction  wtLB  formerly  made  as  to  the  calling  of 
the  referee.     If  the  reference  was  to  a  lawyer,  the  parties 
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Not.  Ttna,  were  presumed  to  intend^  in  the  absence  of  anything  to 
^0*^'      the  contrary,  that  he  should  decide  the  law  arising  in  the 
Thb  Ivdiaka  case.    Did  that  role  still  prevail,  the  selection  of  so  emi* 
R^i^Ai^Co.  n^iit  a  lawyer  as  judge  Dewey^  would  leave  no  doubt  of 
Bbadlbt     ^^  intention  of  the  parties.    But  the  modem  cases,  says 
judge  Shaw^  in  7  Metcalf,  supra^  ^'have  tended  to  remove 
that  distinction  as  to  the  calling  of  the  referee,  and  ex* 
tended  the  same  presumption  to  aU  cases,  viz.,  that  when- 
ever parties  authorize  the  referee  to  judge  of  their  res- 
pective rights,  they  necessarily  confer  on  him  the  power 
to  decide  the  questions  of  law  upon  which  those  rights 
depend,  and  therefore  that  his  report  shall  be  conduedve." 
In  the  case  at  bar,  the  parties  have  clothed  the  referee 
with  the  most  ample  powers,  by  expressly  agreeing  that 
"his  decision,  on  all  the  matters  in  controversy,  shall  be 
final  and  conclusive  in  the  premises." 

Of  course  fraud  in  the  opposite  party,  or  in  the  referee, 
or  in  case  of  his  reporting  the  facts  proved  before  him,  a 
reference  of  the  law  arising  on  them  to  the  Court,  would 
be  exceptions  to  the  rule. 

But  it  is  doubted  by  very  high  authority,  whether  if  a 
motion  were  made  to  call  on  the  referee  to  testify  to  the 
facts  and  grounds  upon  which  he  gave  his  judgment,  in 
order  to  enable  the  Ck>urt  to  decide  as  to  the  correctness 
of  his  inferences  of  fact  and  conclusions  of  law,  such  a 
motion  should  be  allowed;  though  it  should  be  stated  that 
this  point  was  not  before  the  Ck)urt.  7  Met.  491. — 6  idL 
131.  Ab  a  dictum^  however,  it  is  said  to  be  "founded  upon 
the  most  recent  and  satisfactory  decisions." 

We  are  therefore  of  opinion,  that  the  package  of  papers 
admitted  la  the  Court  below  as  substantially  the  evidence 
before  the  referee,  was  not  legitimately  before  the  Circuit 
Court  But  though  the  admission  of  such  package  as 
evidence  was  error,  it  is  not  one  of  which  tiie  railroad 
company  have  any  right  to  complain.  It  was  admitted 
at  their  instance,  and,  so  far  as  it  could  operate,  it  must 
be  to  favor  their  views. 

When  a  case  is  thus  referred,  under  the  B.  S.  of  1852, 
there  does  not  seem  to  be  more  than  one  way  of  bringing 
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tibe  Acts  before  the  Comty  Tiz.,  by  one  or  both  of  the  par*  ^SUn,  Term, 
ties  requiring  the  referee  to  report  the  facts  found  and      ^^^* 
the  conclusions  of  law  separately*    Then,  upon  exceptions  Tboi  Aubora 
taken,  the  Court  will  review  the  decision  of  the  referee,   mxr  Tuxn-' 
in  like  manner  and  under  the  same  regulations,  as  they    "*■  ^• 
would  their  own  proceedings  on  a  motion  for  a  new  trial.  Bavnovsm, 
Section  350,  2  B.  S.,  p.  116.  » 

But  the  judgment  of  the  Circuit  Court  being  right  on  the 
whole  case  made,  must  be  aflSirmed*  There  was  properly 
nothing  before  that  Court  but  the  report  of  the  referee, 
against  which  no  irregularity,  or  fraud,  or  other  available 
objection  was  urged*  And  there  is  nothing  before  us  but 
the  record  of  the  case,  excluding  the  package  of  evidence 
improperly  admitted.  In  that  record,  thus  presented,  we 
can  discover  no  substantial  defect. 

Per  CWiant."— The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

C.  K  Testj  K  C.  Neweomb  and  J.  &  Hdrvepj  for  the 
^pellants. 

&  Yandesj  J.  L.  Ketcham  and  J.  J7.  Bradley^  iot  the  ap* 
pellees. 


The  Aurora  and  Laughert  Turnpike  Company  v. 
HoLTHousE  and  Another. 


I  win  be  regarded  m  pioapectiYti  nnlMs  the  mteiiti<m  to  give  timn  • 
letiospecliye  opentfen  10  dearl j  expresaed ;  and  the j  will  not  then  be  treat- 
ed aa  retrospectiTe,  if,  hj  bo  construing  them,  they  will  direst  Tested  rights. 

The  charter  of  a  corporation  constitutes  a  contract  between  ihe  corporation 
and  tfw  state^  and  secnres  to  die  company  a  Tested  right  in  its  firandiise. 
This  nf^  is  snlject  to  any  caose  of  forfeiture  ezistix^  at  the  period  of  the 
enactment  of  the  charter,  but  can  not  be  diTOsted  by  a  subsequent  enactment. 

But  it  is  competent  for  the  legulatnre,  at  its  pleasoie,  to  alter  the  remedy  for 
enforcing  tiie  forfeiture. 

Hw  mere  iailnre  of  a  corporation  to  pay  a  debt,  was  not,  prior  to  the  B.  8. 
185S,  such  a  non-feasance  as  antfiorised  proceedings  by  qtto  warranto  or  scov 
fadat  for  its  dissolution.  Those  remedies  were  only  allowed  where  the  cor- 
poration liad  misapplied  the  powers  confided  to  it,  or  neglected  to  apply  them 
toward  the  attainment  of  thapnrpoee  for  which  tliey  were  granted. 
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Not.  Term,    Gorpontionf,  befoie  tfae  B.  8. 186S  took  effMt»  were  oalj  mibject  to  the  rmie- 
1855.  dies  for  the  non^paymient  of  tiieir  debto,  to  which  natoral  persons  were. 

"; ' The  proTisions  of  sections  16  and  17  of  the  "act  establishing  general  prind- 

A™  lIfoh^     ^^^  respecting  corporations/'  approyed  June  15, 1852,  do  not  apply  to  cor- 
BRT  TuBv-       porations  which  were  in  existence  hefore  it  took  efibct. 
piKB  Co.      That  act  took  efiect  on  (he  6th  day  of  J%,  1853. 

T. 

HoLTHOvaa. 

^"^oy»  APPEAL  from  the  Dearborn  Circuit  Court 

Davison,  J. — The  appellees,  on  the  21st  of  October, 
1853,  filed  their  complaint  against  the  Aurora  and  Laugh- 
try  TiirnpQce  Company.  This  company  was  incorporated 
by  an  act  of  the  legislature,  approved  Februa/ry  15, 1848, 
with  a  view  to  the  construction  of  a  turnpike  from  the 
city  of  Aurora^  in  Dearborn  county,  to  a  certain  point  on 
Laughery  creek,  in  Ripley  county.  On  the  27th  of  May, 
1851,  the  appellees  recovered  a  judgment  in  the  Dearborn 
Circuit  Court,  against  said  company,  for  165  dollars,  with 
costs,  &c  This  proceeding  is  founded  on  the  16th  and 
17th  sections  of  an  act  approved  Jwne  15, 1852,  which  act 
took  effect  on  the  6th  of  May,  1853,  and  is  entitled  ^<an  ac^ 
establishing  general  principles  respecting  corporations." 
The  above  sections  read  thus : 

"  Sec.  16.  Whenever  any  judgment  against  any  corpo- 
ration, other  than  banking,  shall  have  remained  unpaid  for 
the  space  of  one  year  after  the  rendition  thereof,  and  exe- 
cution thereon  is  not  stayed  by  appeal  or  supersedeas,  the 
Circuit  Court  of  the  proper  county  shall  have  power  to 
declare  the  franchise  of  such  corporation  forfeited,  and 
appoint  a  receiver,  who  shall  give  bond,  and  reduce  the 
assets  of  such  corporation  to  possession,  and  pay  the  debts 
thereof,  under  the  same  rules  prescribed  for  the  govern- 
ment of  administrators. 

^Sec.  17.  The  services  of  such  receiver  shall  be  paid 
by  an  allowance  to  be  made  by  such  Court,  out  of  such 
assets,  and  the  surplus  left  after  the  payment  of  debts 
and  costs,  shall  be  distributed  among  the  stockholders  pro 
rata:'    1  R.  S.,  p.  242. 

The  complaint  sets  forth  the  above  judgment,  and  al- 
leges that  upon  it  a  writ  of  fieri  facias  was  issued,  w^bich, 
on  the  11th  of  Jme,  1852,  was  returned  by  the  sheriff 
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^oo  goods  or  chattels,  lands  or  tenements  fonnd  wheieon  Not.  Term, 
to  levy,"  &C.    It  is  also  alleged  that  said  judgment  is  in       ^ooo. 
fiill  force  and  nnpaid,  and  that  ezecation  thereon  has  not  Thb  Avsoba 
been  stayed  or  superseded  by  appeal  or  otherwise,  &c.  mby  Tubk-' 

The  prayer  is  that  the  franchise  of  the  company  may    "*^  ^^' 
be  forfeited,  &;c.  Holthousk. 

The  Conrt  having  ovezraled  a  demnirer  to  the  complaint, 
rendered  judgment  against  said  company,  therein  declared 
its  franchise  forfeited,  and  appointed  a  receiver,  &c. 

It  is  argaed  that  section  16  is  prospective ;  that  it  was 
intended  to  apply  to  corporations  to  be  organized  under 
the  various  acts  passed  at  the  same  session  of  the  legis- 
lature at  which  it  was  passed,  and  not  to  ccarporations 
created  by  special  statute,  and  then  in  existence. 

If  this  construction  be  conrect,  it  decides  the  case  against 
the  appellees.  Statutes  are  to  be  considered  prospective, 
unless  the  intention  to  give  a  retrospective  operation  is 
deaiiy  expressed,  and  not  even  then,  if^  by  such  a  con- 
struction, the  act  would  divest  vested  rights.  Hastings 
V.  Lane,  3  Shep.  B.  184.— Torrey  v.  Corliss^  33  Maine  R. 
33a— 1  Blackf.  220.— 1  Ind.  R  56.-2  id.  ASG^Medfard 
V.  Leamedy  16  Mass.  R.  215.— Smith's  Comm.  679.— 
Crorret  v.  Doe,  1  Scam.  335.  Though  the  language  of 
the  enactment  on  which  this  suit  is  based,  may  be  con- 
sidered broad  enough  to  include  corporations  already  in 
existence,  as  well  as  those  that  should  be  afterwards  made, 
still  there  are  many  cases  in  the  books  where  general 
words,  as  comprehensive  as  those  under  consideration, 
have  been  restricted  in  their  import,  so  as  not  to  reach 
past  transactions.  Indeed,  there  is  nothing  in  the  provi- 
sion before  us,  that  makes  it  clearly  applicable  to  judg- 
ments against  corporations  in  existence  at  the  time  of  its 
passage. 

Granting,  however,  that  the  enactment  in  question  was 
intended  to  cover  the  present  case,  the  inquiry  then  arises, 
whether  it  is  not  a  law  impairing  the  validity  of  con- 
tracts. The  charter  of  this  company  constituted  a  con- 
tract between  her  and  the  state.  It  secured  to  the  com- 
pany a  vested  right  in  her  franchise.    No  doubt  this  right 
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Not.  Tonn,  was  subject  to  any  cause  of  forfeiture  known  to  the  law 

^^^'      at  the  time  of  the  act  of  incorporation^  and  up  until  the 

Ths  Ausora  above  act  of  1852.    Has  the  latter  act  imposed  on  the 

BBT  TuBH-'  company  a  new  cause  of  forfeiture,  which  did  not  exist 

piKx  Co.     pjj^y  ^  j^  passage?    If  it  has,  then  its  operation  must 

HoLTHoinw.  be  held  prospective ;  otherwise  it  would  be  a  retroactive 

infiingement  of  a  vested  right,  and  therefore  in  conflict 

with  the  constitution. 

But  it  is  said,  in  argument,  that  ^one  of  the  duties  of  a 
corporation  is  to  pay  her  debts,  and  if  she  does  not,  she  is 
-  guilty  of  a  non-feasance,  and  could,  in  the  absence  of  the 
statutes  of  1852,  be  proceeded  against  by  an  information 
in  the  nature  of  a  qm  warranto  or  a  <ctre  fada^P  If  this 
position  be  coirect,  it  follows  that  section  16  is  a  mere 
alteration  of  a  previously  existing  law  of  the  remedy,  and 
not  an  invasion  of  any  corporate  right  The  legislature 
have  undoubted  authority  to  alter  the  remedy,  where  such 
alteration  does  not  impair  the  obligation  of  tlie  contract. 
But  we  know  of  no  authority,  anterior  to  the  act  of  1852, 
in  support  of  the  position  that  the  mere  failure  to  pay 
a  debt  was  such  a  non-feasance  as  would  authorize  pro- 
ceedings against  a  corporation,  either  by  quo  toarraaUo 
or  scire  fadas.  These  remedies  were  allowable  only  in 
cases  where  a  corporation  had  misapplied  the  powers  in- 
trusted to  it,  or  neglected  to  apply  them  in  the  accomplish- 
ment of  the  purpose  for  which  they  were  granted.  Angell 
and  Ames  on  Corporations,  742.  Corporations  are  artifi- 
cial persons,  bound  to  pay  their  debts,  but  prior  to  the 
above  act,  they  were  subject  to  no  remedies  for  non-pay- 
ment, other  than  those  applicable  to  natural  persons.  We 
are  therefore  of  opinion  that  the  sections  above  quoted 
must  be  held  prospective  in  their  operatioiL 

If  the  enactment  in  question  simply  required  the  Court 
to  appoint  a  receiver,  witii  authority  to  reduce  the  assets 
of  the  corporation  to  his  possession  and  subject  them  to 
the  payment  of  its  debts,  a  different  construction  might 
»  result.    It  would  then  relate  to  the  remedy,  and  not  invade 

chartered  rights.    Nor  are  we  prepared  to  say  that  the  act, 
as  it  stands,  does  not  authorize  the  Court  to  ent^tain  a 
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petition,  properly  framed,  for  the  porpose  just  indicatecL  ^<»v-  '^orm, 
As  to  this,  however,  there  being  no  Buch  petition  before       ^^^' 
ns,  we  give  no  opinion.    Our  decision  is,  that  the  present    Bohainb 
decree  declaring  a  forfeiture  of  the  defendant's  franchise,  is  tbx  State. 
etroneous,  because  it  is  unsustained  by  any  law  applicable 
to  the  jEbu^  presented  by  the  record. 

Pier  Curiam^ — The  decree  is  reversed  with  costs.   Cause 
remanded,  Sec 

Wl  &  Ebbnanj  for  the  appellants. 

£  Dumont  and  O.  B.  Torbet,  for  the  appellees. 


BoMAiNB  V*  The  State. 


Under  the  code  of  1852,  etth«r  party,  on  the  trial  of  a  criminal  prosectttion, 
may  ask  eadi  jnror  whether  he  has  formed  or  expressed  an  opinion  of  the 
guilt  or  innooence  of  the  accosed;  bvt  if  the  inqniry  is  not  made,  and  the 
jwors  are  accepted  and  properly  sworn  to  try  the  caiue  and  render  a  top- 
diet,  they  are,  in  legal  contemplation,  duly  impanneled,  and  their  qnalifica- 
tions  as  jurors  can  not  afterward  be  controyerted  on  a  motion  for  a  new  triaL 

If  upon  an  examination  under  oath,  on  the  trial  of  a  criminal  prosecution,  a 
jmor  fidady  dsdaies  that  he  has  not  formed  or  expreeeed  an  opinion  as  to 
tibe  g^uib  of  the  aocosed,  the  rerdict,  if  against  the  accused,  will  be  set  aside, 
on  a  motion  for  a  new  trial,  made  at  the  proper  time. 

When  the  eridence,  whether  the  jnror  made  snch  false  declarations,  is  conflict- 
ing, the  decision  of  the  Court  below  thereon  wiU  be  respected  in  like  manner 
•8  in  the  case  of  trials  of  issues  of  fact  by  the  Court  in  civil  cases. 

Indictment  for  murder.  Verdict  and  judgment  against  the  prisoner.  Motion 
to  set  aside  the  judgment,  on  the  ground  that  a  juror^  before  the  trial  of  the 
cause,  had  formed  and  expressed  an  opinion  that  the  prisoner  was  guilty, 
sod  that  he  should  be  hanged,  &c.  Motion  oyerruled.  The  evidence  was 
not  set  out  in  the  record. 

Bdd,  that  it  must  be  presumed  that  the  eyidenoe  established  the  guilt  of  tte 
prisoner. 

Hdd,  also,  tiiat  the  circumstuioe  that  die  juror  had  formed  and  expressed  an 
epiakm  as  alleged,  was  not,  of  itself,  a  ground  for  setting  aside  the  judgment. 

The  application  for  a  new  trial,  in  criminal  cases,  by  the  R.  S.  1863,  must 
always  be  made  before  judgment. 

APPEAL  from  the  Allen  Circoit  Court. 
Datison,  J« — Maddefii  Keefefj  and  Eamame  were,  at  the 
Febntarp  term,  1855,  indicted,  in  the  Allen  Circuit  Court, 
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Not.  Tcnn,  for  mtuder.    Verdict,  that  the  defendants  were  g}^My    - 

^^^'      charged,  &c.,  and  that  each  of  them  suffer  death       Jin 

RoM^iNB     Court  rendered  judgment  upon  the  verdict,  and  pac^s*  '^i 

The  State,  sentence.    The  time  for  the  execution  of  Madd.  a  uiu  i 

KeefervTfA  fixed  on  the  27th  of  April;  that  of  Ronudne  on 

the  15th  of  June.    The  two  former  were  execated  on  the 

day  appointed;  but  Romaine^  in  view  of  this  appeal,  has 

been  respited. 

At  an  adjourned  session  of  the  same  term,  but  after  the 
above  executions  had  occurred,  Bomaine  moved  to  set 
aside  the  judgment  against  himself,  and  for  a  new  triaL 
Under  the  latter  motion,  he  filed  these  reasons:  1.  That 
the  verdict  was  contrary  to  law  and  evidence.  2.  That 
the  jury  was  not  legal  and  impartial;  that  some  of  them, 
before  they  were  impanneled,  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  the  defendant. 

Romaine^  in  support  of  his  motion,  produced  his  own 
and  the  affidavits  of  two  others.  He  deposed  that  Joseph 
Singmaster  was  one  of  the  jurors,  each  of  whom  was 
sworn  to  answer  questions  touching  his  qualifications,  &c.; 
and  that,  being  interrogated  under  oath,  each  one  of  them 
swore  that  he  had  not  formed  or  expressed  an  opinion  as 
to  the  guilt  or  iimocence  of  either  of  the  defendants;  that 
the  affiant  had  accepted  the  jury  in  good  faith,  and  in  the 
belief  that  they  were  impartial  men,  nor  did  he  suspect 
any  thing  to  the  contrary,  until  long  after  he  was  sentenc- 
ed; that  within  fifteen  days  prior  to  the  making  of  this 
affidavit,  and  not  before,  he  heard  that  Singmaster^  the 
aforesaid  juror,  before  he  was  so  sworn,  had  expressed 
opinions,  to  the  effect  ^^that  the  defendants  were  guilty  of 
murder  as  charged,  and  should  all  be  hung;  and  that  if  he 
wets  called  to  act  as  a  juror  in  the  case,  he  would  hang  all 
of  them;''  that  affiant  would  have  challenged  Singmaster 
for  cause,  had  he  known  or  suspected  that  such  expres- 
*  sions  had  been  used;  and  that  he  also  believes  that  his 

counsel  was  ignorant  of  any  such  opinion  having  been  ex- 
pressed. The  affiant,  therefore,  believing  that  he  has  not 
been  fairly  tried,  prays  that  the  above  sentence  and  verdict 
be  set  aside,  and  a  new  trial  granted,  &c. 
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Two  additional  affidavits  were  filed  with  the  motions.  Not.  Tenn, 
These  show  that  Singmaster^  abont  a  week  before  the  trial,  ^Q*^' 
stated  ^that  the  defendants,  then  imprisoned  on  the  charge  Bomaihk 
of  murder,  ought  to  be  hung,  and  if  he  was  put  on  the  Xtt  8tatb. 
jory,  he  would  sit  there  three  weeks  before  he  would  give 
up.''  We  are  of  opinion  that  the  evidence  given  on  the 
hearing  of  the  motions,  abundantiy  proved  that  the  juror 
so  expressed  himself,  and,  fiourther,  that  Romaine  and  his 
counsel  were  wholly  unadvised  of  his  statements  until 
after  the  27th  of  April,  1855,  the  day  on  which  Madden 
and  Keefer  were  executed.  But  the  state  resisted  the  mo- 
tions  mainly  on  the  ground  that  the  question,  whether  said 
juror  ^had  formed  or  expressed  an  opinion  of  the  guilt  or 
innocence  of  the  defendant,"  was  not  propounded  to  him. 
In  relation  to  this  point,  both  parties  introduced  testi- 
mony. Two  witnesses,  who  were  present  when  the  jury 
was  impanneled,  one  of  them  as  counsel  in  the  cause  and 
the  other  for  the  purpose  of  taking  down  the  evidence,  tes- 
tified affirmatively  that  Singmastery  in  answer  to  an  intep- 
rogatory  by  BonutineU  attorney,  stated  that  he  had  not 
formed  or  expressed  an  opinion  of  the  ^<  guilt  or  innocence 
of  the  prisoners;"  but,  on  the  other  hand,  three  witnesses, 
two  of  whom  were  counsel  for  the  state,  testified  that  the 
jury  was  called,  impanneled,  and  accepted  in  their  pres- 
ence, and  that  the  question,  whether  the  juror  had  formed 
or  expressed  such  opinion,  was  neither  asked  nor  answered 
Many  circumstances  are  referred  to  in  the  testimony  on 
both  sides,  some  of  them  tending  to  strengthen  the  evi- 
dence in  fetvor  of  the  motions,  and  others  to  weaken  it. 
For  instance,  Withers^  a  witness  for  the  defendant,  stated, 
^that  he  was  surprised  at  the  time  to  hear  a  man  living 
so  near  town,  say  he  had  not  formed  an  opinion  f'  while 
Jiacoby  and  Wilson,  the  counsel  for  the  state,  testified  that 
in  a  conversation  had  between  them  relative  to  the  jury, 
immediately  after  they  were  accepted,  it  was  remarked  by 
the  former  and  conceded  by  the  latter,  that  no  inquiry  had 
been  propounded  to  Singnuuter  as  to  whether  he  had 
formed  ot  expressed  such  opinion. 

The  state  having  closed  her  testimony,  the  defendant 
Vol.  VIL-5 
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Nor.  Term,    offered  to  prove   "that  Henry  McEwen^  another  of  the 

^^^'      jurors,  after  the  alleged  murder,  and  before  the  trial  of  the 

RoMAivE     cause,  upon  reading  a  newspaper  account  of  the  crime 

The  State,  charged  against  the  defendants,  said,  Hhat  they  ought  to 

be  hung,  and  if  he  was  on  the  jury  he  would  hang  thena 

all;'  that  when  McEwen  was  placed  in  the  jury  box,  he 

declared  on  oath  that  he  had  not  formed  or  expressed  an 

opinion  as  to  the  guilt  or  innocence  of  the  defendants." 

To  the  introduction  of  this  evidence  the  state  objected, 
unless  time  was  given  her  to  procure  certain  witnesses  by 
whom  she  expected  to  resist  it;  and  in  support  of  her  ob- 
jection, her  attorney  filed  an  affidavit  alleging,  in  sub- 
stance, that  the  defendant,  afber  his  motions  were  taken 
up  for  hearing,  had  amended  his  second  reason  for  a  new 
trial,  thereby  basing  the  same  upon  the  alleged  disqualifi- 
cation of  more  than  one  juror;  and  that  in  consequence  of 
said  amendment,  the  state  was  unprepared  to  counteract 
the  proposed  evidence,  which  the  affiant  verily  believed 
she  could  do  if  allowed  a  reasonable  time  to  procure  the 
attendance  of  the  said  McEwen  and  others  as  witnesses; 
that  the  affiant  was  not  advised  of  any  one  save  MeEwen 
himself  by  whom  it  could  be  proved  that  he,  McEwen, 
had  not  formed  or  expressed  an  opinion  as  alleged,  &c.; 
that  he  resided  fiifteen  miles  distant  from  that  place,  and 
affiant  supposed  his  testimony  could  be  procured  within 
twenty-four  hours.  The  Court,  upon  the  filing  of  tMs  affi- 
davit, ruled  that  the  defendant  could  then  introduce  the 
proposed  evidence,  on  condition  that  time  should  be  given 
the  state  to  procure  testimony  as  suggested  by  the  affida- 
vit; but  the  defendant  having  objected  to  any  delay  for 
that  purpose,  the  Court  rejected  the  evidence,  and  also 
refused  to  continue  the  original  motions,  and  thereupon 
overruled  them. 

Was  Singmastefy  before  he  was  impanneled  as  a  juror, 
interrogated  on  the  point,  whether  he  had  formed  or  ex- 
pressed an  opinion  of  the  guilt  or  innocence  of  the  pris- 
oners? This  is  the  first  question  to  be  considered*  Under 
the  code,  either  party  may  ask  each  juror  that  question, 
or  he  may  waive  it.    2  R.  S.  372.    K  the  inquiry  is  not 
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made,  and  the  jurors  are  accepted  and  sworn,  in  the  proper  Nov.  Tenn, 
mode,  to  try  the  cause  and  render  a  verdict,  they  are,  in  ^0^* 
contemplation  of  law,  duly  impanneled,  and  their  qualifi-  Romaike 
cations  as  jurors  can  not  be  made  the  subject  of  contest,  thr  State. 
on  a  motion  for  a  new  trial.  Where,  however,  upon  ex- 
amination on  oath,  a  juror  falsely  declares  that  he  has  not 
so  formed  or  expressed  an  opinion,  the  verdict,  such  motion 
being  made  at  the  proper  time,  will  be  set  aside.  Busick 
V.  2%e  State,  19  Ohio  198.  On  the  hearing  of  these  mo- 
tions, there  was,  it  will  be  seen,  an  obvious  conflict  between 
the  testimony  on  the  part  of  the  defendant  and  that  pro- 
duced by  the  state.  But  the  inquiry  presented  to  the  Court 
did  not  involve  the  guilt  of  the  accused;  it  was  in  effect  a 
mere  incidental  issue— one  proper  to  be  decided  according 
to  the  weight  of  evidence.  It  was  competent  for  the  Cir- 
cuit Court,  in  the  case  before  it,  to  reconcile  the  conflict, 
and  weigh  the  testimony  as  in  the  trial  of  civil  cases. 
That  Court  has  heard  the  witnesses,  observed  the  man- 
ner in  which  they  testified,  and  upon  a  pure  question  of 
&ct,  has  given  a  decision  which  is  not  plainly  erroneous. 
Hence  we  are  not  inclined  to  disturb  its  conclusions.  But 
in  addition  to  this,  the  jury  were  impanneled  in  the  pres- 
ence of  the  Court;  and  may  it  not  be  fairly  presumed 
that  tiie  judge  himself  was  sufliciently  advised  on  the  sub- 
ject before  him,  to  give  a  correct  response  to  the  inquiry, 
whether  the  juror  was  or  was  not  inteirogated  as  alleged? 
The  next  question  relates  to  the  refusal  of  the  Court  to 
permit  the  defendant  to  show  the  previously  expressed 
opinions  of  the  juror,  McEwen.  No  error  appears  in  this 
branch  of  the  case.  The  reasons  for  a  new  trial  designate 
no  juror  by  name;  but  Romaine^s  affidavit,  filed  with  his 
motion,  and  in  support  of  it,  relied  for  a  new  trial  alone 
on  Singmastef^s  want  of  qualification.  The  record  shows 
that  up  until  the  state  had  closed  her  testimony,  he  was 
the  only  juror  named  in  the  proceedings  against  whom 
there  was  any  complaint  And  it  was  by  the  offer  to 
prove  McEwen  not  impartial,  that  she  received  the  first 
intimation  that  his  qualifications  as  a  juror  would  be  con- 
tested   The  state  could  not  know,  or  even  infer,  from  any 
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Not.  Term,  paper  on  file  in  the  case,  that  such  eyidence  would  be 

^^^*      offered;  hence  she  was  nnprepaied  to  meet  it    Whether 

BoKAnn    the  evidence  was,  at  the  time  it  was  proposed,  at  all  ad- 

Tbs  Stati.  missible,  is  not  very  clear;  but  suppose  it  was,  there  seems 
to  have  been  an  obvious  propriety  in  giving  the  state  a 
reasonable  time  to  procure  the  rebutting  testimony  indi- 
cated in  her  attorney's  affidavit.  The  Court,  it  is  true,  in 
its  offer  to  admit  the  defendant's  evidence  on  condition 
that  there  should  be  a  continuance  in  favor  of  the  state, 
designated  no  specific  time  to  which  that  continuance 
might  extend,  but  of  this  the  defendant  had  no  right  to 
complain,  because  he  refused  to  submit  to  any  delay.  It 
was,  therefore,  needless  for  the  Court  to  make  any  order 
on  the  subject. 

The  record  presents  another  question:  was  the  motion 
for  a  new  trial  made  too  late?  The  first  motion,  however, 
was  to  set  aside  the  judgment.  It  is  said  that  ^the  power 
of  the  Court  to  alter,  amend,  or  set  aside  a  judgment,  at 
the  same  term  at  which  it  was  rendered,  is  well  estab- 
lished and  is  always  exercised  in  a  proper  case  made."  In 
the  abstract,  this  position  is  correct.  But  is  the  present 
a  case  in  which  a  Court  can  legally  exercise  sudi  autho- 
rity? The  judgment  before  us  is  legal  upon  its  face,  and 
for  aught  that  appears,  is  founded  on  a  proper  verdict 
The  mere  fact  of  a  juror  having,  before  the  trial,  formed  or 
expressed  an  opinion  that  the  accused  was  guilty,  wiU  not 
be  allowed  to  affect  the  judgment,  because  the  verdict  on 
which  it  is  based,  notwithstanding  such  preopinion,  may 
have  been  ftdly  sustained  by  the  proofs.  Indeed,  the  evi- 
dence not  being  on  the  record,  we  must  presume  that  it 
was  sufficient  to  establish  the  guilt  of  the  defendants. 

The  judgment  itself  is  therefore  without  objection;  and 
there  can  be  no  pretence  to  set  it  aside,  unless  to  give 
effect  to  the  motion  for  a  new  trial.  For  that  purpose, 
alone,  it  seems  to  us  that  the  Circuit  Court,  in  the  case 
before  it,  had  no  authority  to  annul  the  judgment  The 
code  provides  that  ^Hhe  application  for  a  new  trial  must 
be  made  before  judgment"  2  R.  8.,  p.  380,  s.  14a  This 
provision  is  very  explicit,  and  appears  to  leave  no  room  for 
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constractioiL    It  plainly  means,  that  no  motion  for  a  new  ^ot.  Term, 
trial  shall  be  made  after  judgment  ^0^* 

It  is  contended,  however,  that  the  above  enactment  Lnm 
^  was  designed  only  to  apply  to  cases  where  the  reasons  Bauuit. 
for  the  motion  are  known  before  the  judgment  is  render- 
edf  that  this  is  an  "omitted  case,"  to  be  governed  by  the 
laws  and  usages  of  the  state  prior  to  the  revision  of  1852. 
This  consixuction  can  not  be  sustained.  The  legislature 
have  distinctly  pointed  out  the  time  within  which  the  de- 
fendant may  move  for  a  new  trial,  and  we  know  of  no  rule 
of  practice  on  the  subject,  now  in  force,  other  than  that 
contained  in  the  revision  of  1852.  The  appellant  illus- 
trates his  argument  thus:  "J.,  is  indicted  for  murder,  and 
on  the  testimony  of  B.  and  C,  who  swear  that  they  saw 
him  strike  the  fatal  blow,  he  is  convicted,  and  sentence  is 
pronounced;  but  subsequently,  and  before  the  term  closes, 
D^  the  real  murderer,  comes  into  Court,  confesses  his 
guilt,  while  B.  and  C  acknowledge  that  they  lied  or  were 
mistaken.  Would  the  statute  render  the  Court  powerless 
in  a  case  like  this?"  We  answer,  it  is  needless  to  inquire 
what  this  Court  would  do,  if  the  record  contained  evidence 
showing  the  defendant  to  be  guiltless  of  the  crime  of 
which  he  stands  convicted.  Such  evidence  is  not  now 
before  us.  We  are  simply  called  on  to  decide  whether  in 
the  case  presented  to  the  Circuit  Court,  the  defendant  was 
entitled  to  a  new  trial    In  our  opinion  he  was  not. 

Per  Curiam^ — The  judgment  is  a£Brmed  with  costs. 

C  Case  and  W.  H.  Withers^  for  the  appellants. 

X  W.  Chrdon  and  D.  C.  Ckipman^  for  the  state. 


Linn  v.  Babket. 


Tbe  obligor  of  a  bond  for  the  conrejanoe  of  limd,  stipulated  that  on  payment 
of  the  last  instalment  of  Ae  pnrchase-monej,  he  wonld,  on  reqnest,  &c., 
eonrej  tbe  land  to  the  obligee,  "bj  a  good  and  indeibasible  inherltMioe  in 
fte  simple." 
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Nov.  Tena,    EM,  that  on  such  p%jmaot  and  reqnest,  the  obligee  was  entitled  to  a  deed 
1855.  with  foil  coyenantB. 

Hdd,  also,  that  the  obligee  could  enforce  a  specific  perfonnance  of  the  con- 

^  tract,  notwithstanding  the  obligor  might,  npon  the  execution  of  the  deed, 

Babket.  ^  liable  to  an  action  for  a  breach  of  covenant,  by  reason  of  an  existing 
incumbrance,  should  the  obligee  be  distorbed  in  his  possession. 
It  is  the  setUed  practice  ia  Courts  of  equity  in  England  and  America,  to  decide 
causes  on  appeal  upon  the  weight  of  evidence,  without  respect  to  the  con- 
clusion of  the  inferior  Ck>urts  upon  that  evidence. 
To  authorize  a  Court  of  equity  to  reform  a  written  instrument,  on  the  ground 
of  mistalLe,  it  must  be  established  beyond  reasonable  controversy,  and  be 
made  entirely  plain,  that  the  instrument  does  not  express  die  intent  of  the 
parties. 

Wedneaday,        ERROR  to  the  Marshall  Circxiit  Court 
November  28.       Perkins,  J. — Bill  by  Borkep  against  Irtmt,  for  the  sped* 
fie  performance  of  the  following  condition  of  a  bond: 

^^  The  condition  of  the  above  obligation  is  such:  whereas 
the  above  bounden  Solomon  Linn  has  sold  unto  Jacob  Bar* 
key  a  certain  lot  of  land  known  and  particularly  described 
as  follows:  the  east  half  of  the  south-west  quarter  of  sec- 
tion number  eleven,  township  number  thirty-three  north, 
of  range  number  three  east,  containing  eighty  acres,  more 
or  less,  for  300  dollars,  for  which  the  said  Barkey  has  paid 
the  said  Linn  200  dollars.  Now,  if  the  said  Barhep  does 
well  and  truly  pay  to  the  said  Linn  100  dollars,  said  sum 
being  in  three  promissory  notes,  one  for  30,  one  for  50, 
and  one  for  20  dollars,  then  the  said  Zrimt,  on  reasonable 
request,  at  bis  proper  cost,  shall  convey  the  above  lot  of 
land  to  the  said  Barkey  by  a  good  and  indefeasible  inheri- 
tance in  fee  simple,  and  by  the  said  Linn  so  doing,  then 
this  obligation,"  &c.  ^^  Solomon  Linn*  Attest:  James  O. 
Parks:' 

Barkey  paid  the  three  notes  mentioned  in  the  bond, 
and  Linn  tendered  him  a  deed,  with  covenants  as  follows: 
"That  he  will  forever  warrant  and  defend  the  same  [the 
premises  conveyed,]  with  all  the  appurtenances,  unto  said 
Barkey^  his  heirs  and  assigns,  against  the  lawful  claims  of 
aU  persons  whatever;  excepting,  however,  the  said  gran- 
tors are  not  in  any  way  liable  for  any  claim  of  alimony  or 
dower  which  the  wife  of  Cynis  Cott^  the  grantor  of  the 
said  grantors,  may  be  entitled  to,"  &c. 
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This  deed  Barkep  refiised  to  accept,  on  the  ground  that  I^ot.  Tem, 
it  was  not  in  compliance  with  the  condition  of  the  bond,       lo5o. 
that  requiring,  as  he  asserted,  a  deed  with  fall  covenants;       I'Ikn 
and  he  filed  his  bill  to  procoie  a  satb&ctory  conveyance.     Bj^rket. 

Lum  defended,  on  the  ground — 

1.  That  the  language  of  the  bond  did  not  require  a  deed 
with  foil  covenants;  and 

2.  That  if  it  did,  there  was  a  mistake  in  drafting  it,  ren* 
deling  its  requirements  more  comprehensive  than  was  the 
agreement  between  the  parties. 

Upon  the  second  point,  a  number  of  depositions  were 
taken,  which,  however,  the  chancellor  thought  failed  to  es* 
tablish  the  mistake  in  the  bond,  and,  being  of  opinion  that 
its  terms  required  a  deed  with  full  covenants,  he  decreed, 
on  the  submission  of  the  cause  to  him,  the  executiq| 
such  a  deed* 

We  have  no  doubt  as  to  the  correctness  of  the 
cellor's  decree.    A  fair  construction  of  the  lanj 
the  bond,  makes  it  demand  a  deed  with  fiill  cov^ 
See  Leonard  v.  Bates^  1  Black£  172,  part  of  the  o  j 
on  p.  174,  and  Clark  et  oLy.  Redman^  same  vol.,  p.  37£ 
Dawson  v.  Shirley,  6  Blackf.  531. 

The  evidence  as  to  the  mistake  in  the  bond,  is  very 
conflicting,  and  if  the  rule  governing  the  action  of  this 
Court  in  cases  at  law,  under  such  circumstances,  is  to  pre* 
vail  in  this,  a  case  in  chancery,  of  course  we  have  nothing 
to  do  but  affirm  the  conclusion  of  the  Court  below.  That 
this  rule  is  to  prevail,  we  are  told  i>y  counsel  for  Barkep^ 
on  the  authority  of  Calkins  v.  Evans  ei  aL,  5  Ind.  B.  441; 
while,  on  the  other  hand,  counsel  for  Linn  cite  us  to  Baker 
V.  Leathers  ei  ai^  a  case  in  which  the  Supreme  Court  re- 
versed the  decree  of  the  chancellor  upon  the  weight  of  con- 
flicting evidence,  as  establishing  a  different  rule.  3  Ind. 
R.558. 

It  is  the  settled  practice  in  the  EngUsh  and  American 
chancery  Courts,  to  decide  causes  upon  appeal  on  the 
weight  of  the  evidence,  without  respect  to  the  conclusion 
of  the  inferior  Courts  upon  that  evidence.  OaUion  v. 
McCasKnj  1  Black£  91,  and  note  1,  where  the  practice  is 
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Hot.  Tena,  stated,  and  antihoiities  cited    Pell  ▼.  FarquoTy  3  Blaekl 

^^0^*      331. —  Oafney  v.  Reeves,  6  Ind.  R,  71,  and  cases  there 

Linr        cited. 

Baskbt.        There  are  tvo  very  good  reasons  npon  which  this  depar- 

tore,  in  equity,  from  the  role  in  common  law  cases  may 

be  justified: 

1.  In  equity  practice,  the  evidence  is  mostly  by  deposi- 
tions, and  is  all  a  necessary  part  of  the  record,  without 
any  bill  of  exceptions,  while  at  law  it  is  otherwise.  See 
the  cases  above  cited.  Hence,  as  neither  the  inferior  nor 
superior  Court  has  an  opportunity  to  observe  the  manner 
of  witnesses  when  testifying,  each  is  equally  prepared  to 
judge  of  the  weight  of  the  testimony.  At  common  law 
the  inferior  Court  has  the  advantage. 

2.  Chancery  causes  are  triable  by  the  Court,  without  a 
jury.  They  are  not  regarded  as  being  embraced  in  the 
constitutional  provision  touching  jury  tiiaU.  Hence,  the 
Supreme  Court  can  decide  such  causes  upon  their  merits ; 
while,  should  the  Court  assume  so  to  decide  common  law 
cases,  it  would,  in  effect,  be  depriving  the  parties  of  the 
right  of  jury  triaL 

But,  in  the  present  case,  should  we  act  upon  the  chan- 
cery rule,  and  weigh  the  evidence,  we  can  not  reverse  the 
decree  that  has  been  rendered.  The  alleged  mistake  is  not 
established  with  sufficient  deamess  to  justify  the  Court  in 
altering  the  written  instrument.  The  rule  is,  that  it  must 
be  "established  beyond  reasonable  controversy,''  "made 
entirely  plain,"  that  the  written  paper  does  not  express  the 
intent  of  the  parties,  before  it  can  be  altered.  1  Story's 
Eq»,  p.  173.  In  the  language  of  this  Court,  in  Bush  v. 
Kellefy  2  Ind.  B.  69,  a  case  closely  resembling  the  present, 
"there  should  be,  at  least,  a  strong  case  made  to  authorize 
such  a  decree." 

The  agreement  of  the  parties,  then,  requiring  a  deed 
with  full  covenants,  and  the  plaintiff  in  the  bill  having 
performed  his  part  of  that  agreement,  the  proper  remedy 
to  be  applied  was  to  decree  the  execution  of  such  a  deed. 
That  deed  the  defendant  could  make,  though  it  might 
subject  him  to  an  action  for  a  breach  of  covenant,  should 
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tbe  pkdntiff  be  disturbed  in  his  possession.    Such  a  risk  ^^-  '^^rm, 
be  assumed  when  he  made  his  contracL  ^Q*^' 

We  may  properly  ronark,  that  the  question  of  practice  Wdtoatb 
raised  in  this  case  becomes  unimportant  under  the  new  Hamiltoh. 
code,  which,  assimilating  law  pleadings  to  those  in  chan« 
ceiy,  assimilates  chancery  trials  to  those  at  law.  In  other 
winds,  in  amalgamating  the  two  systems,  it  has  made 
all  pleadings  nearly  chancery  and  all  trials  nearly  law. 
Hence,  bills  of  exception  will  probably  be  necessary,  here- 
after, as  at  law,  in  cases  not  regulated  by  statute,  and  the 
Supreme  Ck>urt  will  apply  the  rule  at  law,  in  considering 
the  eridence,  in  all  cases. 

JPer  Curiam^ — The  decree  is  affirmed  with  costs. 

J.  B.  NUes  and  A*  L.  Ostomy  for  the  plainti£ 

Z  W.  Chapmanj  for  the  defendant. 


Wing  ATE  v.  Hamilton  and  Another. 

ii.,  in  1850,  bound  himself  by  title-bond  to  B.,  to  oonyey  to  him  oertain  town 
loti  bj  a  good  and  sufficient  warranty  deed,  on  the  payment  of  the  fint 
fautalmeDt  of  the  poTGhase-money,  ftc.  Before  the  bond  waa  execnted,  an 
agent  of  A.^  without  his  knowledge,  had  Bold  one  of  tiie  lota  to  C  In  a 
snit  by  B,  against  A.,  for  specific  performance— 

fiUi,  &at  A.  could  not  be  compelled  to  execute  to  B.  a  deed  for  the  lot  which 
had  thus  been  sold  by  A.*b  agent. 

Hdd,  also,  that  B.  had  tiie  option  to  take  a  conreyanoe  of  the  lots  to  which 
A,  ooold  not  make  him  a  title,  and  hare  an  abatement  of  the  purchase- 
money  9A  to  the  one  sold  to  C. ;  or  to  abandon  the  contract  altogether. 

Bdd^  also,  tiiat  it  was  requisite,  under  the  bond,  that  the  deed  from  A,  to  B. 
BhouM  oontain  a  relinquishment  of  ii.'t  wife's  dower,  and  that,  in  tiie  decree 
for  specific  performance,  it  should  hs?e  been  proTided  that  her  dower  should 
thus  be  relinquished,  and  that,  in  the  erent  of  her  refusal,  there  should  be  a 
proper  abatement  of  the  purchase-money. 

APPEAL  from  the  Clay  Circoit  Conrt  WedmBda^, 

Perkins,  J« — ^Bill  in  chancery,  under  tiie  old  practice, 

for  the  specific  performance  of  the  condition  of  a  bond 

reading  as  follows : 
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Not.  Term,       a  Know  all  men  that  I,  WUUam  JR.  SamiUan,  of  tiie 
^^^      county  of  PeariOj  state  of  lUinois^  do  hereby  bind  myself, 

WixoATB    my  heirs,  &C.9  to  make  unto  Robert  JUL  Wingaiej  of  Clay 

Haxiltoit.  county,  Indiana^  a  good  and  sufficient  warranty  deed  to 
the  following  lots  in  Bowlings  Greeny  CSag  county,  Indiana^ 
viz. :  Out-lots  numbers  one  and  twenty«seven,  on  the  plat 
of  said  town.  Also,  lots  numbers  eight,  and  three,  and 
four,  in  block  number  six ;  and  lot  number  five  in  block 
number  three* 

^'  Now,  the  above  obligations  are  upon  these  conditions, 
vi2. :  The  said  Robert  M.  Wingate  has  this  day  given  to 
said  HamiUan  two  notes,  each  for  125  dollars,  the  first 
payable  on  the  25th  of  December  next,  and  the  second  on 
the  25th  of  December^  1851*  Now,  if  the  said  Wingate 
pays  the  first  of  said  notes  when  due,  and  gives  such  per* 
sonal  security  for  the  payment  of  the  other  as  said  JEfomt /- 
ton  may  be  satisfied  with,  then  said  Hamilton  shall  convey 
to  said  Wingate  the  above-described  property;  otherwise," 
&C.    '' August  2Qy  1850. 

^  It  is  hereby  stipulated  that  the  said  Bdmilton  shall  still 
be  bound  to  make  the  deed  above  described,  if  said  TFtn- 
gate  is  ready,  at  Bowling*  Oreenj  and  remains  so  until  a 
demand  is  made  to  comply  with  his  part  of  the  agreement. 
August  26, 1850.     William  R.  Hdmilton." 

The  bill  shows  tiiat  Wingate  was  ready,  at  Bowlings 
Oreen^  on  the  coming  due  of  the  first  note,  to  perform  all 
things  required  of  him  by  the  contract,  but  that  Hamilton 
failed  to  execute,  or  ofier  to  execute,  a  deed*  It  further 
alleges  that  Hamilton^  on  the  17th  of  October^  1850,  in 
firaud  of  the  complainant's  right,  sold  said  lot  number 
eight  to  one  McCa/rtyj  who  resold  the  same  to  one  John 
Gear  for  600  dollars.    It  charges  that  McCarty  knew  of 

**  the  previous  purchajse  by  complainant.     It  alleges  that 

complainant  had  been  in  possession  of  the  lots  named, 
except  a  part  of  that  sold  to  McCarty^  and  had  made  val- 
uable improvements.  The  bill  further  shows  that  a  suit 
was  commenced  against  Hamilton^  soon  after  his  default, 
the  papers  in  which  were  destroyed  by  a  fire  which  con- 
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smned  the  clerk's  office.    It  makes  Samilion  and  McCarty  Not.  Term, 
parties,  and  prays  for  special  and  general  relief.  ^^^* 

McCarty  and  Hamilton  answered,  and  their  answers,  for  Wikoats 
the  purposes  of  this  investigatLon,  may  be  taken  as  com-  Hamilton. 
plete  denials  of  the  allegations  in  the  bill. 

The  cause  was  submitted  to  the  Court  upon  the  plead- 
ings, proofs,  &C.,  and  a  decree  rendered  which  will  be 
noticed  as  we  proceed. 

The  eyidence  proved  the  bond  as  set  out  in  the  bill, 
and  that  the  complainant  had,  at  the  proper  time,  fully 
complied,  or  offered  to  comply,  with  the  obligations  on 
his  part. 

But  it  was  fixrther  proved  that  the  agent  of  HamiUon^ 
at  BawUng^Greefij  had  sold  said  lot  number  eight  to  Mc- 
Cartyj  prior  to  its  sale  by  Hamilton  himself,  who  was  at 
Ptarioj  Illinois  J  to  Wtngate;  that  McCarty  paid,  at  his 
purchase,  a  part  of  the  consideration,  took  possession  and 
made  improvements,  and  was  in  possession  when  Win* 
gate  left  BowUng-Chreen  for  Peoria^  to  make  the  purchase 
of  Hamilion.  The  value  of  lot  number  eight,  unimproved, 
and  the  value  of  McCartf^s  improvements,  were  shown, 
and  the  price  for  which  he  sold  to  Carr. 

It  appears  in  the  pleadings  and  evidence,  that  said  Ha^ 
mUton  had  a  wife,  who  is  still  living. 

The  Court  decreed  that  Hamilton  should  convey  to 
Wingate  all  the  lots  named  in  the  bond,  except  number 
three,  which  seems  to  have  been  omitted  by  mistake,  and 
said  lot  number  eight;  that  for  that  Wingaie  should  be 
credited  on  his  notes  for  the  whole  110  dollars,  the  proved 
value  of  said  lot,  and  that  on  the  fedlure  of  Hamilton  to 
convey,  a  commissioner  might  be  appointed,  &c.  The  de* 
cree  did  not  require  Hamilton's  wife  to  join  in  the  deed, 
or  provide  for  any  deduction  in  the  amount  to  be  paid  by 
Wingate^  should  she  refuse  so  to  join. 

Wingate  complains  of  this  decree,  because  it  does  not 
include  said  lot  number  eight  But  the  decree  in  this  par- 
ticular is  right.  Hamilton  could  not  make  the  tifle  to  that 
lot  to  Wingate,  because  it  was,  previous  to  the  purchase 
by  the  latter,  legally  sold  to  McCarty;  and  as  this  fact 
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Not.  Tenn,  was  koown  to  Wingotej  had  he  obtained  the  legal  title, 

^Q^'  he  would  have  held  it  only  as  a  trustee  for  McCarty. 
WnrGATB  It  thus  being  impossible  for  Hamilton  to  convey  to  Wtfif' 
Haxutov.  8"^^  ^  the  lots  purchased  by  the  latter,  the  most  that 
Wingate  could  do  was  to  take  a  conveyance  for  the  por- 
tion that  BamiUon  could  make  title  to,  and  have  an  abate- 
ment of  the  purchase-money  as  to  the  remainder.  He  had 
his  election  between  this  course  and  an  abandonment  of 
the  contract  altogether.    2  Story's  Eq.,  pp.  105, 106,  s.  779. 

Wingate  also  complains  of  the  decree,  because  it  only 
provided  for  a  deed  from  HamUton,  without  the  relinquish- 
ment of  dower  by  his  wife,  and  made  no  provision  for  an 
abatement  of  the  purchase-money,  on  her  refusal  to  join. 

This  complaint  is  well  founded.  The  contract  required 
a  deed  with  the  relinquishment  of  dower,  if  a  right  to 
dower  existed.  Linn  v.  Barkey^  antey  p.  69.  Wingate 
might  have  accepted  a  deed  from  Hamilton  alone,  and 
relied  upon  his  covenants.  And  had  he  done  so,  he  could 
not  have  recovered  damages  tiU  he  had  been  disturbed  in 
his  possession ;  though  according  to  the  case  of  Baker  v. 
Eaibbackj  4t  Ind  B.  533,  he  might,  in  that  state  of  facts, 
have  extinguished  the  inchoate  dower  right,  for  a  reason- 
able sum,  and  set  it  off  against  unpaid  purchase-money.    « 

But  Wingate  ^'was  not  boimd  to  receive  a  deed,  even 
with  general  warranty,  unless  the  wife  joined  in  the  con- 
veyance, extinguishing  her  contingent  interest."  Bawle 
on  Ck)venants  for  Title,  139.  Hence,  if  Wingate  deman- 
ded such  a  deed,  and  Hamilton  could  not  make  it,  he 
should  submit  to  a  proportional  abatement  in  the  pur- 
chase-money, on  the  former  accepting  a  deed  without  such 
relinquishment.  And  in  such  an  application  to  a  Court 
as  the  present  case  presents,  for  a  deed,  it  might  be  proper 
to  join  the  wife  with  the  husband  in  the  suit,  that  her 
rights  might,  if  possible,  be  settled  and  barred  in  the  pro- 
ceeding. 

Per  CurianL-^The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

X  P.  Usher^  for  the  appellant. 
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Not.  Term, 

Skelton,  School  Commissioner,  v.  Bliss,  and  Another.      ^^^' 

Bkbltoit 

A  Mcoiit^  taken  by  m  public  oiBoer,  on  a  loan  of  pnUic  ftinds,  will,  in  a  case  of       Bum. 
doubt  as  to  its  kgality  under  the  statute,  be  held  to  be  yalid. 

An  act  done,  or  a  security  taken,  by  a  public  officer,  is  Toid,  when  it  is  per- 
formed in  disobedience  to  a  statute  containing  a  positive  prohibition,  or  to 
one  which,  though  not  oontaining  words  of  positire  prohibition,  imposes  a 
penalty  for  the  doing  of  the  act 

Where  the  act  is  done  in  the  execution  of  a  statutory  power  of  a  limited  and 
particular  nature,  the  proyisions  of  the  statute  must  be  pursued,  or  the  act 
willbeToid. 

APPEAL  fifom  the  Miami  Circuit  Court.  Wednemhjf, 

Perkins,  J. — ^Bill  to  foreclose  a  mortgage.  Bill  dis- 
missed on  demurrer. 

The  allegations  are,  that  one  James  H.  Kintner  was 
school  commissioner  of  Cass  county;  that  in  his  capacity 
as  such  he  loaned  to  Henry  Bliss  300  dollars  of  the  school 
fond,  &c,  and  took  a  mortgage,  to  secure  the  repayment 
of  the  loan,  on  a  certain  tract  of  land,  particularly  de- 
scribed, situate  in  Miami  county;  that  Skeltan  is  the  suc- 
cessor in  office  to  Kintner;  that  the  loan  has  not  been 
paid,  though  due;  that  Chauncey  Carter  has  purchased  the 
land  mortgaged,  and  that  no  proceedings  have  been  had 
at  law,  &C.;  closing  with  the  usual  averments  and  prayer. 

The  bill  was  dismissed,  on  the  ground  that  the  mort- 
gage appeared  upon  its  face,  as  set  forth  in  the  bill,  to  be 
▼oid,  because  taken  in  violation  of  law;  and  whether  the 
Court  was  right  in  the  conclusion  upon  this  point,  is  the 
only  question  made  in  the  case. 

The  alleged  illegality  consists  in  the  mortgage  having 
been  taken  upon  lands  not  situated  in  the  county  for  which 
Ehtiner  was  school  commissioner. 

The  mortgage  can  not,  for  that  reason,  be  considered 
void,  as  a  thing  malum  in  se^  or  against  public  policy;  but, 
if  at  all,  either  because  prohibited  by  statute,  and  this 
with  deamess;  for,  in  a  case  of  doubt,  the  Court  would 
incline  to  hold  the  security  valid;  see  Jones  v.  Waite^  5 
Bing.  N.  C.  350;  or  because  not  executed  pursuant  to  the 
power  confeired  by  the  statute  upon  the  conmussioner. 
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Not.  Tenn,       How,  then,  or  by  what  roles  are  we  to  determine  whether 

^^^*      an  act  or  security  be  void  or  not,  on  account  of  statutory 

8KELT0K     prohibition,  or  departure  from  authority  in  its  performance 

Bliss.      or  execution?   We  find,  upon  examining  the  decided  cases, 

that,  as  a  general  rule,  an  act  is  void  for  the  first  of  said 

causes: 

1.  When  it  is  performed  in  disobedience  to  words  of  the 
statute  in  positive  prohibition.  The  State^  for  the  use^  SfC. 
V.  The  State  Bank,  5  Ind.  353,  and  The  State  Bank  et  oL  v. 
Coquillardj  6  id.  232. 

2.  When  it  is  performed  against  a  statute  which,  though 
containing  no  words  of  positive  prohibition,  yet  imposes 
a  penalty  for  the  doing  of  the  act,  such  penalty  being  tan- 
tamount to  prohibitory  words. 

We  quote  from  1  Smithes  Leading  Cases,  364.  "A 
question  sometimes  arises,  whether,  when  a  statute  points 
out  a  particular  mode  for  the  performance  of  some  act 
therein  commanded,  its  enactments  should  be  taken  to  be 
imperative  or  only  directory;  in  the  former  only  of  which 
cases  an  act  done  in  a  different  mode  from  that  pointed 
out  by  the  statute,  would  be  void.  In  Pearce  v.  MorricCj  2 
Ad.  and  Ell.  96,  the  following  rule  for  distinguishing  be- 
tween imperative  and  merely  directory  enactments,  is  given 
by  Mr.  Justice  Tatmton.  *A  clause  is  directory,  where  the 
provisions  contain  mere  matter  of  direction  and  no  more; 
but  not  so  when  they  are  followed  by  words  of  positive 
prohibition.'  See  Rez  v.  Oravesendy  3  B.  and  Ad.  340; 
Rez  V.  St.  Gregory,  2  AA  and  EIL  106;  Brooks  v.  Cook, 
3  Ad.  and  EIL  138.  at  is'  (said  Parke,  B.,  in  Gwywne  v. 
Bvimell,  2  Bing.  N.  C.  39)  'by  no  means  any  impediment 
to  construing  a  clause  to  be  directory,  that  if  it  is  so  con- 
strued there  is  no  remedy  for  non-compliance  with  the 
direction.  Thus,  the  statutes  which  direct  the  quarter-ses- 
sions to  be  held  at  certain  times  in  the  year,  are  construed 
to  be  directory.  Rex  v.  The  Justices  of  Leicester,  7  B.  and 
C.  6.  And  the  sessions  held  at  other  times  are  not  void. 
Yet  it  would  be  difficult  to  say  that  there  would  be  any 
remedy  against  the  justices  for  appointing  them  on  other 
than  the  times  prescribed  by  the  statute.'" 
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We  now  look  to  the  other  cause  for  which  the  act  may  Nor.  Tenn, 
be  void,  viz.,  departure  from  the  statutory  requirements  in  i^w. 
the  execution  of  a  power.  And  on  this  point  the  general  Skbltov 
pioposition  is  this:  that,  where  the  act  is  one  in  the  execu-  Bliss. 
tion  of  a  statutory  power,  the  provisions  of  the  statute 
must  be  pursued,  or  the  act  will  be  void.  Some  of  the 
cases  in  our  own  reports  will  establish  this.  Those  upon 
tax-sales  will  at  once  occur  to  the  lawyer,  and  are  too  nu- 
merous to  be  cited.  Chill  y*  Homish  et  oLj  4  Blackf.  454, 
comes  under  tiie  same  principle.  The  agent  for  the  sale 
of  lands  in  BuUarugpoliSy  was  authorized  by  statute  to  sell 
and  convey  the  lands  of  the  state  to  certain  persons.  He 
attempted  to  convey  to  different  persons,  and  his  convey- 
ance was  held  inoperative.  So  where  the  law  has  autho- 
rized bonds  to  be  executed  payable  to  particular  persons, 
and  they  have  been  made  payable  to  other  persons.  6 
Black£  91  and  395.-8  Blackf.  162.  So  where  the  law 
authorized  a  school  commissioner  to  sell  lands  mortgaged 
when  six  months  had  elapsed  after  the  interest  became 
due,  and  he  attempted  to  sell  before  that  time.  Williamson 
V.  Doe,  7  Blackf.  12. 

But,  in  this  class  of  cases,  it  is  to  be  considered  whether 
the  power  is  general  or  limited  and  particular.  For  exam- 
ple, in  the  case  of  the  agent  at  IndianapoKsj  if  he  had  been 
authorized  by  the  statute  to  sell  and  convey  generally, 
instead  of  being  limited  to  particular  persons,  his  deed 
would  have  been  good.  And  in  the  case  of  the  school 
commissioner,  had  he  been  authorized  generally  to  sell  the 
mortgaged  lands  to  make  the  debt,  instead  of  being  autho- 
rized to  sell  after  the  interest  had  been  due  six  months,  his 
sale,  at  such  time  as  his  discretion  might  have  prompted 
after  the  debt  had  become  due,  would  have  been  good 

Tested  by  the  rules  and  principles  above  laid  down,  the 
mortgage  under  consideration  can  not  be  considered  void. 
It  was  taken  by  the  school  commissioner  of  Cass  county, 
acting  under  the  school  law  of  1837.  We  have  carefully 
examined  that  law,  and  can  find  no  section  or  clause  in  it 
prohibiting  the  taking  of  mortgages  by  the  commissioner 
of  one  county  upon  lands  situated  in  another,  or  directing 
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VoY,  Twm,   him  to  take  them  upon  lands  in  his  own  county  alone. 

^^^'      See  the  law,  passim*    Laws  1837,  p,  16.    Inferentially,  it 
Skbltok     may  be  gathered,  from  all  the  provisions  of  the  statute, 

Bubs.  that  the  commissioner  should  most  properly  loan  upon 
land  in  his  own  county;  but  a  security  will  not  be  held 
void  upon  a  doubtful  inference  of  illegality.  Indeed, 
counsel  admit  that  they  can  not  point  to  a  provision  of  tiie 
law  limiting  the  commissioner  to  lands  in  his  own  county; 
but  they  say  it  is  not  for  them  to  indicate  such  a  provi* 
fflon;  that  it  is,  on  the  contrary,  for  the  commissioner  to 
show  one  authorizing  him  to  take  lands  out  of  his  county. 
It  will  at  once  appear,  from  what  we  have  already  said, 
that  in  this  they  are  mistaken.  The  statute  authorizes  the 
commissioner  generally  to  loan  money  on  mortgage  secu* 
rity.  He  made  such  a  loan,  and  the  counsel  for  the  de- 
fendant assert  that  the  mortgage  taken  is  void  as  in  viola- 
tion of  law,  and  the  burden  is  upon  them  of  establishing 
the  fact  They  have  failed  to  do  so.  They  have  shown 
that  the  legislature  may  possibly  have  intended  that  mort- 
gages should  be  upon  lands  in  the  county  of  the  loaning 
agent,  but  they  have  not  shown  that  it  was  intended  those 
not  so  should  be  void,  and  we  can  not  declare  them  so. 
See  Skelton  v.  Kintner  and  another,  2  Ind.  R.  476,  a  case 
that  arose  under  the  same  school  law. 

Another  ground  taken  by  counsel,  is,  that  the  bill  shows 
that  the  mortgage  was  fraudulently  taken  by  the  commis- 
sioner, and  hence  can  not  be  enforced;  but  we  can  not 
concede  this  assumption  to  be  true  in  point  of  frict.  We 
think  the  bill  shows  the  contrary. 

Stuart,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

Per  Curiam* — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c 

D.  D.  Pratt^  for  the  appellant 

H.  P.  Biddle  and  B.  W.  Peters^  for  the  appellees. 
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Not.  Term, 
Spoonbb  and  Another,  Executors,  v.  Dunn.  1955. 


SrooxxB  >»  ^ 


Wlieie  a  specific  lien  or  nibstaiitiBl  benefit  if  nurendeied,  upon  the  exprOM        d^^. 
piomiM  of  a  tiiird  person  to  paj  a  debt,  tiie  promiBe  is  an  original  under 
taking,  and  not  within  the  statute  of  frauds. 

APPEAL  from  the  Dearborn  Ckrart  of  Common  neas.  Wedne$daif, 
GooKiNs,  J. — This  action  was  brought  by  Strange  &  ^"^^^ 
Dmm  against  Charge  EL  Dwm^  in  his  lifetime,  upon  the 
promise  of  the  latter  to  pay  certain  debts  of  CoU  and 
MeOroiy^  made  under  the  following  circumstances:  The 
plaintiff  had  obtained  judgments  before  the  maycv  of  the 
city  of  Lawrenceburgh  against  CoU  and  McOrotpy  who 
were  sulx^ontractors  for  woiic  on  a  raihroad  of  whidi  the 
defendant  was  president.  Having  levied  his  executions 
upon  property  sufficient  to  satisfy  them,  the  pl€dntifi^  with 
the  defendants  in  the  executions  and  the  officer,  went  to 
the  office  of  the  railroad  company,  where  the  defendant 
TerbaUy  promised  the  plaintiff,  that  if  lie  wotdd  release  his 
levy,  and  return  the  executions,  he  would  pay  the  debts, 
or  would  see  them  paid,  (the  witness  could  not  remembor 
which),  at  the  next  estimate;  whereupon  the  plaintiff  re- 
leased his  levy,  and  caused  the  executions  to  be  returned, 
and  after  the  next  estimate,  brought  hb  action  on  this 
promise.  There  was  a  trial  by  the  Court,  and  judgment 
for  the  plaintiff. 

The  i^pdlants  insist  that  ihe  promise  by  the  defendant 
was  made  officially,  on  behalf  of  the  railroad  company; 
and  that  the  company,  if  any  body,  is  liable  upon  it.  They 
also  rely  upon  the  statute  of  firauds. 

It  appears  from  the  evidence,  that  at  the  time  the  pro- 
mise v^as  made,  tiie  defendant  stated  that  a  considerable 
amount  of  money  would  be  coming  to  CoU  and  McQroiy 
at  the  next  estimate,  which  would  be  made  in  a  few  days; 
that  if  their  property  was  taken  from  them  they  could  not 
go  on  v^th  their  work,  &;c.  It  would  be  a  fair  inference 
from  this  testimony,  that  it  v^as  the  understanding  of  the 
parties  that  the  money  was  to  come  from  the  company 
to  satisfy  these  demands.  But  no  authoriiy  was  shown, 
•     Vol.  VII^-6 
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Nov.  Term,   authorizing  the  president  to  contract  on  behalf  of  the  com- 

^^^-      pany,  and  there  was  also  evidence  tending  to  show  that 

Spoombs     it  was  the  personal  undertaking  of  the  defendant.     The 

Duinr.       Court  of  Common  Pleas  having  weighed  this  evidence, 

and  found  for  the  plaintiff^  the  result  is  not  to  be  disturbed. 

Upon  the  question  of  the  statute  of  frauds,  we  have  been 
referred  by  the  appellants  to  several  authorities  which  are 
supposed  to  support  their  position;  and  if  we  take  what 
has  been  said  by  the  judges,  we  shall  have  no  difficulty  in 
holding  this  promise  within  the  statute.  Of  that  character 
are  the  hypothetical  cases  put  by  Ebltj  C.  J.,  in  the  case  of 
WaOrins  v.  PerkinSj  1  Ld.  Raym.  524.  In  Kirkham  v. 
MarteTf  1  B.  &  A.  613,  the  promise  W8is  to  pay  the  plain- 
tiff if  he  would  not  sue  a  third  person,  who  had  over-driven 
a  horse,  causing  its  death;  and  in  Fish  v.  Butchiiisofif  2 
WUb.  94,  the  consideration  of  a  collateral  promise  was, 
that  the  plaintiff  would  stay  his  proceedings  in  an  action 
against  a  third  person.  These  promises  were  held  to  be 
within  the  statute.  Whether  these  cases  can  be  reconciled 
with  later  authorities  upon  a  similar  state  of  jEeu^ts,  we 
shall  not  stop  to  inquire.  There  is  a  distinct  class  of  cases 
which  clearly  establish  the  rule,  that  where  a  specific  lien 
or  substantial  benefit  is  surrendered,  upon  the  express  pro- 
mise of  a  third  person  to  pay  a  debt,  it  is  an  original  un- 
dertaking and  not  within  the  statute.  PuUin  v.  Stokes^ 
2  H.  Bl.  212.— WiUiams  v.  Leper^  3  Burr.  1886.— SKug-er- 
kmd  V.  Morscj  7  Johns.  462. — Farley  v.  Clevelandj  4  Cow. 
432.  The  principle  is  recognized  in  Hackleman  v.  MUlefj 
4  Blackf.  322. 

In  this  case,  the  plaintiff  gave  up  his  lien,  and  returned 
his  executions,  upon  the  defendant's  promise  to  pay  the 
amount  of  them.  It  was  an  original  undertaking,  upon 
a  new  consideration,  and  not  within  the  statute. 

Per  Ouriam. — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs,  to  be  levied  de  bonis  testatoris. 

J.  Rynum,  for  the  appellants. 

E.  Dumont  and  O.  B.  Torbet^  for  the  appellee. 
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Not.  Tenn, 
MORFORB  V.    WOODWORTH.  1855. 


MOBVOBD 


TrespMs  on  tbe  case  for  a  nnisaace.  The  dedaratioii  statod  tfaat^  on,  &c.,  at,  Woodwobth 
Ac,  the  defendant  was  the  possessor  and  occupier  of  a  messuage  and  appnr- 
tenances  in  the  town  of,  &c.,  adjoining  a  public  street,  in  which  there  was  a 
bole  or  pit  leading  to  the  defendant's  oeUar,  which  the  defendant  wrongfully 
left  open  and  unoorered,  into  which  the  plaintiff  fell  while  passing  in  the 
nighty  hj  which  his  leg  was  broken,  &c  Hdd,  that  the  dedaiation  was  not 
objectionablB  for  not  stating  that  the  nuisance  was  unknown  to  the  plaintiff 
when  the  injurj  happened. 

That  an  instmclion  was  giren  to  the  jury  which  is  abstractly  enoneons,  is  not 
sufficient  to  reyerse  the  judgment,  if,  under  the  fects  of  the  case,  the  party 
excepting  was  not  iigured  by  it 

Tbe  jury  were  instructed,  in  the  present  case,  that  they  might  give  exemplary 
damages.  The  eridence  showed  that  the  defendant  had  acted  with  due  care 
and  prudence,  and  that  had  his  directions  to  his  workmen  been  followed,  the 
injury  would  not  have  occurred.  It  was  hdd,  under  the  dreomstances  of  the 
case,  tiiat  the  instmction  was  wrong. 


APPEAL  firom  the  Fountain  Circuit  Court  Wednadan, 

Gh>oKiN8,  J- — TToodtt^ortA,  the  appellee,  brought  an  ao-  ^^^'*'*""^2^* 
tioa  on  the  case  against  Morford^  the  appellaut,  for  a  nuis- 
ance. The  declaration  states  that,  on,  &c,  at,  &c,  the 
defendant  was  the  possessor  and  occupier  of  a  messuage 
and  appurtenances  in  the  town  of  AUica^  luijoining  a 
public  street,  in  which  there  was  a  hole  or  pit  leading  to 
the  defendant's  cellar,  which  the  defendant  wrongfully  left 
open  and  uncovered,  into  which  the  plaintiff  fell  while 
passing  in  the  night,  by  which  Ms  leg  was  broken,  with 
the  usual  averments  of  expense  for  medical  treatment, 
pain,  sickness,  inability  to  labor,  &c.  The  declaration  was 
filed  before  the  taking  effect  of  the  practice  act  of  1852. 
Tbe  subsequent  proceedings  were  had  under  that  act. 

To  this  declaration  the  defendant  demurred,  because  it 
was  not  alleged  that  the  nuisance  was  unknown  to  the 
plaintiff;  and  the  case  of  The  PreiddefU,  Spc^  of  the  Town 
of  ML  Vernon  v.  Dusouchetty  2  Ind  B.  586,  is  relied  on  in 
support  of  the  demurrer.  It  is  properly  said,  in  that  case, 
that  if  a  person  knows  of  an  obstruction  in  a  street,  and 
is  injured  in  attempting  to  pass  in  the  darkness  of  night, 
lie  takes  the  risk  upon  hunself,  and  can  maintain  no  action 
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Not.  Term,  for  the  injury;  but  the  cotint  in  that  case,  stated  the  plain- 
^^^'  tifTs  previous  knowledge  of  the  obstraction,  which  this 
MosroRD  does  not.  The  plcdntiff's  ignorance  of  the  obstruction 
WooDwosTH.  was  a  negative,  which  he  could  not  have  proved  had  he 
alleged  it  His  knowledge  of  it  was  a  matter  of  defence; 
and  it  was  properly  averred  iu  the  answer,  upon  which 
issue  was  joined,  so  that  the  defendant  had  the  full  benefit 
of  the  question  before  the  jury.  The  count,  in  this  case, 
is  drawn  after  one  of  Mr.  (JhiUjfs  precedents;  2  Chit.  PL 
281;  and  we  think  it  sufficient  The  demurrer  was  cor- 
rectly overruled. 

The  answer  contains  a  general  denial;  alleges,  by  way 
of  counterclaim,  that  the  defendant  expended  large  sums 
of  money,  labor,  goods,  &C.,  for  the  plaintiff  during  his 
confinement;  states  that  he  was  putting  a  cellar  under  his 
house,  with  which  he  proceeded  diligently,  and  that  the 
pit  was  a  necessary  excavation  for  that  purpose;  that  the 
plaintiff  knew  of  it  and  fell  into  it  of  his  own  carelessness; 
and  that  it  was  light  enough,  when  the  injury  occurred,  to 
have  enabled  the  plaintiff,  with  proper  diligence,  to  have 
seen  and  avoided  it  These  allegations  were  traversed  by 
the  reply,  and  upon  a  trial  of  the  issues,  there  was  a  ver- 
dict for  the  plaintiff  for  500  dollars.  Motion  for  a  new 
trial  overruled,  and  judgment  The  record  contains  the 
evidence. 

Two  questions  arise  upon  instructions  to  the  jury  ex- 
cepted to  by  the  defendant 

The  jury  were  instructed  that  if  they  believed  the  coun- 
terclaim of  the  defendant  proved,  in  connection  with  the 
evidence  as  to  the  time  and  manner  of  its  advancement,  it 
would  go  in  mitigation  of  the  plaintiff's  damages,  but 
would  not  bar  the  action. 

The  counterclaim  proved  consisted  of  labor  done  by  the 
defendant  for  the  plaintiff,  and  goods,  fuel,  provisions,  the 
payment  of  the  rent  of  his  house,  and  other  like  necessa- 
ries furnished  during  the  plaintiff^s  confinement,  amount- 
ing to  219  dollars  and  25  cents. 

A  counterclaim  is  defined  to  be  any  matter  arising  out 
of  or  connected  with  the  cause  of  action,  which  might  be 
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the  subject  of  an  action  in  fetvor  of  the  defendant,  or  which  ^o^*  Tern, 
'wotdd  tend  to  ledoce  the  plaintiff's  claim  or  demand  for      ^^55, 
damages.    2  R.  S.  1852,  p.  41,  s.  59.  Mbwrow) 

Whatever  might  be  the  fate  of  this  instraction,  as  an  Woodwoktb. 
abstract  question  of  law,  we  think  that,  as  applied  to  the 
fiEkcts  of  the  case,  the  appellant  can  not  complain  of  it 
The  proof  shows  that  the  plaintiff's  leg  was  very  badly 
Inroken;  that  he  was  disabled  from  labor  for  about  seven 
months;  that  his  occupation  was  that  of  a  moulder  in  a 
foundry,  where  his  wages  were  a  doUar  and  a  half  per 
day;  that  his  physicians'  bills  would  amount  to  40  doll^irs 
for  setting  the  limb,  besides  the  subsequent  attendance, 
which  was  proved  to  have  been  rendered  for  several 
months;  and  on  these  points  there  was  no  conflicting  tes- 
timony. To  say  nothing  of  the  pain  and  suffering  occa- 
sioned by  the  injury,  these  sums  would  considerably  ex- 
ceed the  counterclaim  proved,  in  reference  to  which,  also, 
the  evidence  was  without  conflict.  The  jury  were  told,  in 
effect,  that  although  they  might  find  the  counterclaim  fully 
proved,  it  would  not,  under  the  attending  circumstances, 
bar  the  action.  Whether  in  any  case  a  counterclaim,  aris- 
ing as  it  does  out  of  the  plaintifi^s  demand,  would  be  a  bar, 
we  do  not  think  it  necessary  to  decide.  Admitting  that  it 
will,  this  instruction  famishes  no  ground  for  reversing  the 
judgment,  for  we  have  frequently  decided,  that  although 
abstractly  an  instruction  may  be  erroneous,  still  if,  under 
the  facts  of  the  case,  the  party  who  excepts  is  not  injured 
by  it,  the  judgment  will  not  be  reversed. 

The  other  instruction  excepted  to  presents  a  question  of 
more  difficulty.  The  jury  were  told  that  they  might  give 
exemplary  damages.  From  the  evidence,  it  appears  that 
while  carrying  on  the  work,  the  defendant  had  used  all 
proper  care  until  the  night  of  the  accident;  that  a  small 
aperture  had  been  made  for  the  purpose  of  putting  the 
stone  in  the  cellar,  until  it  became  necessary  to  excavate 
the  cellar-way  for  the  purpose  of  walling  it  up;  that  it  had 
been  by  his  instructions  safely  covered  until  that  night; 
that  the  defendant  went  from  home  in  the  morning,  being 
assured  by  his  workmen  that  the  cellar-way  would  be 
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Hoy.  Term,   completed,  and  the  doors  placed  upon  it  that  day;  that  the 

^^^*      workmen  did  not  finish  it  that  day,  and  left  it  nncovered 

Smith       without  the  defendant's  knowledge. 

Thb  Citt  or      It  was  decided  by  this  Court  in  the  case  of  Taber  v. 

Madwof.    Sutson,  6  Lid  R.  322,  that  in  an  action  of  trespass  for  an 

assault  and  battery,  the  plaintiff  was  not  entitled  to  ex- 

emplary  damages.     That  was  a  much  stronger  case  for 

exemplary  damages  than  the  present    Independently  of 

that  authority,  we  think  the  defendant  did  nothing  in  this 

case  which  would  make  it  proper  to  inflict  damages  upon 

him  as  an  example  to  others  in  like  case  offending*    He  is 

shown  to  have  acted  with  all  due  care  and  prudence,  and 

had  his  directions  been  followed,  the  accident  would  not 

have  occurred.     We  think  the  instruction  that  the  jury 

might  give  exemplary  damages,  erroneous,  for  which  the 

judgment  of  the  Circuit  Court  must  be  reversed. 

Per  Ouriam. — The  judgment  is  reversed.     Cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  grant  a 
new  trial,  with  costs  to  abide  the  event  of  the  suit. 
8.  C.  Willson  and  J.  E.  McDonald^  for  the  appellant 


Wednesday, 
NQoember2». 


Smith  v.  The  Citt  of  Madison. 

Though  municipal  charten  are  to  be  constroed  Btrictlj,  yet  they  are  so  to  be 
oonstraed  as  to  carry  into  effect  erery  power  clearly  intended  to  be  conferred 
on  the  munidpaUty,  and  erery  power  neoeasaiy  to  be  implied  for  the  com- 
plete exerdse  of  the  powers  granted. 

The  consequence  of  a  particular  construction  of  a  statute  is  not  to  be  con- 
sidered, unless  the  reasoning  from  other  sources  is  equally  balanced. 

By  the  charter  of  the  dty  of  Madiaon,  appxx)Yed  FAruary  14, 1848,  tiie  council 
hare  a  right,  by  ordinance,  to  suppress  bowling  saloons,  or  to  pexmit  them 
to  exist  under  such  restraints  as  the  council  choose  to  impose. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Stuart,  J. — This  was  an  action  to  recover  back  money 
alleged  to  have  been  unlawfully  exacted  by  the  city  autho- 
rities from  Smith. 
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It  seems  that  in  December^  1850,  the  city  passed  an  ardi-  ^ot.  Term, 
nance  taxing  bowling  saloons  60  dollars  a  year,  and  pre-       ^°^^* 
scribing  a  penalty  of  not  over  50  dollars  a  week  against       Smith 
any  one  keeping,  &c.,  in  violation  of  the  ordinance.    Smith  thx  Citt  of 
aUeges  that  from  February,  1851,  till  Jme,  1853,  he  was  the    Madibox. 
keeper  and  owner  of  snch  a  saloon  in  the  dty  of  Madison; 
that  to  avoid  the  risk  of  these  penalties,  he  was  compelled 
to  pay,  during  the  above  period,  a  tax  of  116  dollars  and 
50  cents.    The  ground  assmned  is,  that  the  ordinance  by 
virtoe  of  which  the  tax  vcras  levied,  is  not  authorized  by 
the  city  charter,  and  is  therefore  void ;  and  that  the  money 
exacted  from  the  plaintiff  under  it,  is  recoverable  in  this 
form  of  action* 

Demurrer  to  the  complaint  sustained,  and  final  judg* 
ment  in  favor  of  the  city.     Smith  appeals. 

Counsel  discuss  two  questions :  1.  Was  the  ordinance 
valid  or  void  ?  2.  If  it  was  void,  is  the  money  paid  under 
it,  in  the  manner  stated,  recoverable? 

K  we  should  find,  on  excunination,  that  the  first  ques- 
tion, namely,  the  validity  of  the  ordinance,  must  be  de- 
cided in  the  affirmative,  it  will  not  be  necessary  to  spend 
any  time  on  the  second  question;  for,  in  that  event,  it 
will  not  be  raised  in  the  record.  If  the  ordinance  is  valid, 
the  tax  for  which  it  provides  was  lawfully  enforced  against 
SmUh. 

Premising  that  the  powers  conferred  on  the  dty  by  her 
charter  are  specific  and  limited,  and  should  receive  a  strict 
construction,  it  is  yet  not  perceived  upon  what  principle 
the  construction  given  to  the  charter  should  be  so  strict 
and  literal  as  to  defeat  the  whole  machinery  of  munidpal 
regulation.  The  strictness  then  to  be  observed  in  giving 
construction  to  municipal  charters  should  be  such  as  to 
carry  into  effect  every  power  clearly  intended  to  be  con- 
ferred on  the  municipality,  and  every  power  necessarily 
implied,  in  order  to  the  complete  exercise  of  the  powers 
granted* 

The  constitutional  right  of  the  legislature  either  to  exer- 
cise or  grant  to  the  municipality  the  power  to  prohibit 
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yoT.  Term,  such  establishments  as  bowling  saloons,  is  veiy  properly 

^Q^'      not  called  in  qnestion  by  connseL 

Smith  The  charter  in  force  at  the  date  of  the  ofdinance,  and 

Ths  Citt  or  dming  the  whole  period  covered  by  SndtKs  license,  is  to 
Madmok.  Y}q  found  in  the  local  laws  of  1848,  p.  89,  entitled  <<an  act 
to  reduce  the  law  incorporating  the  city  of  MtuUson^  and 
the  several  acts  amendatory  thereto,  into  one  act,  and 
to  amend  the  same,"  approved  February  14, 1848.  The 
81st  section  declares  it  to  be  a  pnblic  act  Of  course  the 
Courts  will  take  notice  judicially  of  its  several  provisions. 
The  powers  granted  to  the  city  are  somewhat  extensive, 
and  conferred  with  quite  as  much  affluence  of  language 
as  is  consistent  with  perspicuity*  The  charter  contains 
eighty-eight  sections  and  covers  thirty-two  pages.  The 
eighth  section,  containing  fifty-eight  specifications,  is  that 
on  which  the  question  argued  at  bar  arises — ^particularly 
the  11th  specification,  by  which,  in  connection  with  fhe 
introduction,  <<the  common  council  is  authorized,  for  and 
within  the  city,  to  make  and  establish  ordinances  to  sup- 
press and  restrain  disorderly  houses  and  groceries,  houses 
of  ill  fame,  billiard  tables,  nine  or  ten  pin  alleys  or  tables, 
and  ball  alleys,  and  to  authorize  the  demolition  and  des- 
truction of  all  instruments  of  gaming." 

The  point  of  the  argument  is,  that  the  grant  of  a  power 
to  suppress  and  restrain,  does  not  expressly  or  impliedly 
confer  the  power  to  tax  and  license. 

The  meaning  of  the  word  mgfpresSy  as  here  used,  is 
quite  clear.  The  meaning  of  the  word  restrain  may  have 
a  wider  latitude;  and  the  manner  in  which  these  words 
are  used  together,  in  this  connection,  may  perhaps  create 
some  doubt  as  to  the  intention  of  the  legislature;  for  they 
are  applied  not  only  to  such  saloons  as  that  kept  by 
Smithj  but  to  houses  of  ill  fame,  &c.  Hence,  it  is  inferred 
arguendo,  that  the  legislature  did  not  intend  by  the  words 
suppress  and  restrain,  to  confer  the  power  to  license. 

But  this  mode  of  reasoning  is  liable  to  two  objections : 
1.  That  the  consequence  of  a  particular  construction  is 
not  to  be  considered,  unless  the  reasoning  firom  other 
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somees  is  equally  balanced ;  and  2.  That  sach  extensive  ^o^*  Tenn, 
powers  of  licensing  even  honses  of  ill  fame,  have,  upon      ^^55. 
conaiderationB  of  public  policy,  been  confeired  on  munici-      Sxitb 
palities.    And  it  tiierefore  leads  to  no  absurd  conclusion,  thb  Citt  of 
that  the  legislature  should  confer  even  that  power  upon    ^^i>'^'* 
the  city  of  Madison. 

It  is  Izue,  one  of  the  primary  meanings  of  restrain  is  to 
suppress.  But  we  can  not  easily  impute  to  the  legisla- 
ture such  tautology,  as  that  of  using  both  these  words  in 
the  same  sense.  It  will  be  more  in  accordance  with  just 
interpretation,  to  give  them  severally  such  signification  as 
will  make  both  operative  in  the  enactment  Accordingly, 
some  of  the  significations  of  that  word  are,  to  keep  in, 
hold  in,  abridge,  limit,  confine.  Each  of  these  definitions 
clearly  imports  that  the  thing  shall  be  permitted  to  exist, 
only  in  a  modified  form;  that  it  shall  not  be  suppressed, 
but  regulated. 

The  language  of  the  act  in  other  places,  though  not 
remarkable  for  precision,  may  yet  throw  some  light  on  the 
use  of  the  words  in  the  11th  specification.  Thus  the  2d 
specification,  section  8,  confers  the  power  ^'to  regulate  and 
license,  or  refuse  to  licensci  all  taverns,  coffee  houses,  ale, 
porter  and  beer  shops,"  &c  So  the  3d  specification,  <^to 
regulate  and  license,  or  refuse  to  license,  all  places  of 
amusement,"  &c  The  6th  specification  reads,  ^io  restrain 
and  regulate  the  running  at  large  of  cattie,  horses,  swine," 
&C.  The  7th  specification  is  still  different:  *'to  prevent 
and  regulate  the  running  at  large  of  dogs,"  &c.  In  re* 
lation  to  horse-radng,  cruel  treatment  of  animals,  riot, 
incumbering  the  streets  and  such  like,  the  12th,  13th  and 
18th  specifications  are  explicit.  The  word  prevent  alone 
is  used.  The  common  council  are  authorized  to  prevent 
these  things.  The  42d  specification  gives,  perhaps,  the 
true  key  to  the  phraseology  of  the  act.  It  runs,  ^^to  regu- 
late, permit  or  prohibit  sales  at  public  auction  in  the 
streets,"  &a  Here  it  is  left  wholly  discretionary  with  the 
common  council,  whether  they  shall  permit  auctions  in 
the  streets  and  regulate  them,  or  whether  they  shall  pro- 
hibit them.     And  this  discretion  runs  through  the  whole 
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KoT.  Tern,  act  Wherever  it  is  intended  to  be  taken  away,  it  is  done 
^^^'  by  a  single  imperative  word — as  that  the  common  coon- 
Smith  oil  shall  prevent,  &c,  in  the  13th  and  18th  specifications. 
The  Citt  of  Thus,  on  the  contrary,  the  words  "to  regulate  and  license, 
Madxboh.  ^y  refase  to  license,*'  in  the  2d,  3d  and  4th  specifications, 
import  this  discretion.  In  the  6th  specification,  the  word 
restrain  is  used  in  relation  to  cattle  and  horses  nmning  at 
large.  There  it  is  clearly  implied  that  they  shall  be  per« 
mitted  to  run  at  large,  nnder  sach  restraints  and  regula- 
tions as  in  the  discretion  of  the  common  comicil  may  be 
proper.  So,  in  the  11th  specification,  the  common  council 
may  suppress  and  restrain  nine  and  ten  pin  alleys,  &c 
The  word  and  is  here  obviously  used  disjunctively.  The 
common  council  may,  in  their  discretion,  restrain  and 
regulate  such  places,  or  they  may  suppress  them. 

It  seems  the  council  did  exercise  that  discretion.  They 
deemed  it  proper  to  permit  bowling  saloons  to  exist  in  the 
city,  and  by  way  of  restraint,  amongst  other  things,  im- 
posed a  tax  of  50  dollars  per  annum*  We  are  of  opinion, 
that  under  the  charter,  the  city  had  a  right  to  exercise 
her  discretion  in  the  matter.  She  might  suppress  them 
entirely  or  permit  them  to  exist  under  such  restraints  as 
she  thought  proper  to  impose.  She  elected  to  do  the  lat- 
ter, whether  wisely  or  not  is  not  for  us  to  say;  we  simply 
decide  as  to  the  question  of  power. 

We  are  therefore  of  opinion  that  the  tax  was  properly 
levied,  and  consequently  that  Smith  has  no  right  of  ac- 
tion. 

Per  Owriam. — The  judgment  is  ajQSrmed  with  costs. 

TT.  M.  Dunn  and  A.  W.  Hendricks^  for  the  appellant. 

J.  G.  Marshallj  for  the  appellee. 
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KoT.  Term, 
The  State  on  the  relation  of  Trimble  v,  Swope  and        loOO. 

Others.  The  Statb 

y. 

The  reriBed  statutes  of  1852  took  effect  May  6,  1853. 

The  statute  of  Umitatioiis  does  not  affect  the  yalidity  of  contracts,  but  operates         |  ~7    91 
only  on  the  remedy.  '  '     ^ 

The  act  of  limitations  in  force  when  suit  is  brought,  in  the  forum  where         140  888 
hrou^t,  goYems  the  remedy. 

The  saring  clause  of  section  2, 1  B.  S.  1852,  p.  431,  relates  to  rights  vested  by 
laws  existing  at  the  time  of  its  enactment,  and  leaves  the  remedies  to  en- 
force those  lights  to  be  settled  by  the  lex  foriy  as  existing  at  the  time  of  the 
commencement  of  the  suit.  The  benefit  of  the  limitation  law  existing  at 
the  date  of  a  contract,  is  not  a  right,  within  the  meaning  of  said  clause. 

In  enacting  statutes,  the  legislature  will  be  presumed  to  have  legislated  witih 
lefeience  to  the  construction  given  to  former  statutes  conceived  in  substan- 
tially the  same  language. 

Under  a  statute  of  limitations  which  operates  retrospectively,  the  Courts  wiU 
allow  a  reasonable  time  after  the  act  takes  effect,  for  the  commencement  of 
suits  on  causes  of  action  which  had  already  accrued  when  it  took  effect. 

APPEAL  from  the  Decatur  Circuit  Court.  Wednegday, 

Stuart,  J. — Suit  on  a  sheriflPs  bond,  assigning  several 
breaches.  The  eighth  paragraph  in  the  answer  raises  the 
only  question  presented  for  consideration.  That  paragraph 
alleges,  that  Swope  did  not  at  any  time  within  three  years 
next  before  the  commencement  of  the  suit,  fail  to  perform 
his  duties  as  such  sheriff;  nor  did  any  of  the  causes  of  ac- 
tion accrue  to  said  plaintiff  at  any  time  within  three  years 
next  before  the  commencement  of  the  suit.  Demurrer  to 
this  part  of  the  answer  overruled,  and  judgment  for  the 
defendants. 

The  bond  sued  upon  was  dated  September  11,  1847. 
The  alleged  breach  of  official  duty  occurred  in  1848. 

At  the  time  the  cause  of  action  accrued,  it  is  believed 
there  was  among  the  numerous  acts  of  our  former  annual 
legislation,  a  separate  act  limiting  the  liability  of  officers 
on  their  official  bonds.  But  we  have  not  been  able  to  find 
it;  nor  is  any  such  special  act  urged  or  referred  to  in  argu- 
ment. It  is  only  claimed  that  section  101,  p.  686,  R.  S. 
1843,  fixed  the  period  of  liability  at  six  years.  Such  con- 
Bimction  seems  to  obtain  in  relation  to  a  similar  statute 
in  Ohio.     The  State  v.  Conway^  18  Ohio  284.    Whether 
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Not.  Tcim,  that  would  be  an  authority  for  the  conBtruction  of  our  act, 
^^^*      is  immaterial;  for  the  limitation  is  not  claimed  to  be  less 
Thb  Stam   than  six  years. 
8woPB.  The  revised  statutes  took  effect  May  6,  1853.     The 

right  of  action  on  sheriff's  bonds,  is  limited  by  the  new 
statute  to  three  years.  2  R.  S.  75.  This  action  was  com- 
menced on  the  80th  of  September^  1853,  about  fourteen 
months  after  the  passage  of  the  act  and  five  months  after 
it  took  effect. 

On  the  one  side,  it  is  contended  that  the  case  is  to  be 
governed  by  the  statute  of  limitations  in  force  at  the  time 
the  cause  of  action  accrued.  On  the  other  side,  it  is  in- 
sisted that  it  must  be  governed  by  the  limitation  act  exist- 
ing at  the  time  the  suit  was  instituted.  The  one  neces- 
sarily assumes  that  the  period  of  limitation  was  in  the 
eye  of  the  contracting  parties,  and  formed  a  part  of  the 
contract;  the  other  that  the  limitation  act  affects  only  the 
remedy.  Which  statute  shall  govern  the  relator's  right  of 
action,  is,  therefore,  the  only  question  in  the  case. 

Were  this  a  new  question,  it  might  be  easily  determined 
on  sound  principles  in  favor  of  the  law  of  the  contract. 
But  the  current  of  authority,  both  English  and  American^ 
is  almost  unbroken,  that  limitation  acts  affect  only  the 
remedy.  Hence,  that  the  act  in  force  at  the  time  of  suit 
brought,  and  in  the  forum  where  it  is  brought,  must 
govern.  This  ruling,  while  it  has  been  followed,  has  been 
often  regretted  by  the  most  eminent  judges,  as  a  departure 
from  principle. 

This  question,  somewhat  modified  by  circumstances,  has 
been  repeatedly  before  this  Court  In  Winston  v.  McCoT' 
micky  1  Ind.  R.  56,  it  was  held,  that  the  statute  of  limita- 
tions forms  no  part  of  the  contract;  that  it  affects  the 
remedy  only;  and  that  the  statute  which  happens  to  be  in 
force  when  the  suit  is  brought  governs.  So,  also,  itfan- 
chester  v.  Doddridge^  3  Ind.  R.  360. 

This  is  but  another  form  of  announcing  the  principle, 
that  statutes  of  limitation  and  repose,  operate  as  well  on 
contracts  made  before  as  after  their  passage.  So  it  was 
held  in  Pritchard  v.  Spencer^  2  Ind.  R.  486. — Stipp  v.  Brown^ 
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id.  647.— &ofy,  Conf.  of  Laws  482.— JVfrce  v.  Tobep,  5  Noy.  Teim, 
Mctealf  168.—Ansea  v.  Ansellj  8  C.  &  P.  563,  note.  1855- 

In  McISmoyle  v.  Cohenj  13  Peters  312,  it  is  said,  that  Thb  Stats 
piescriptioii  is  a  thing  of  policy,  and  the  time  afi;er  which  Swopk. 
actions  shaU  be  haired  has  immemorially  been  fixed  by 
eyeiy  nation  for  itself.  The  statute  of  limitations  afiects 
only  the  remedy,  and  not  the  validity  of  the  contract 
Lineoln  y.  BaUelle^  4  Wend  475.  And  so  are  all  the  an- 
thoiities,  not  controlled  by  express  statute. 

In  fetvor  of  this  view,  lord  Brougham  advances  the  fol- 
lowing  consideration:  ^The  law  does  not  suppose  the 
debtor  is,  at  the  moment  of  making  the  contract,  contem- 
plating the  period  at  which  he  may  be  released  by  lapse 
of  time  firom  its  performance.  The  argument  that  the 
limitation  is  of  the  nature  of  tiie  contract,  supposes  the 
parties  to  look  only  to  its  breach."  This  position  is  pre- 
sented at  length,  and  with  great  force,  and  he  concludes, 
^  in  personal  actions  the  law  of  prescription  of  a  particular 
eoontry,  even  in  cases  where  tiie  contract  was  made  in 
such  country,  forms  no  part  of  the  contract  itself,  and  can 
not  properly  be  deemed  a  right  stipulated  for,  or  included 
in,  tlie  contract.''    Angell  on  Limitations,  78. 

The  act  on  the  *^  limitation  of  civil  actions,"  in  the  revi- 
sion, makes  no  excepticm  in  fiavor  of  cases  in  which  the 
right  of  action  had  acGrued.  The  words  are  general,  thus: 
^Sec  210.  The  following  actions  shall  be  commenced 
within  six  years  after  the  cause  of  acticm  has  accrued  and 
not  afterwards."  2  R.  S.  76.  The  next  section,  second 
specification,  limits  actions  against  sherifib  on  their  bonds, 
for  breach  of  official  duty,  to  tiiree  years.  Urid.  There  is 
no  saving  clause,  exoq)t  in  relation  to  an  action  against 
the  officer  himself^  tor  money  collected  in  his  official  ca- 
pacity and  not  paid  over,  which  is  extended  to  six  years. 

Here  there  is  no  allegation  to  which  this  exception  is 
apfdicable.  The  breach  is,  not  a  failure  to  pay  money  col- 
lected, but  a  breach  of  official  duty  in  &iling  to  collect; 
bringing  the  case  exactly  within  the  three  years'  limitation. 

It  is  urged  in  argument,  that  Trimble  had  a  vested  right 
of  action  before  the  statute  of  1852  took  effect,  which  is 
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Not.  Term,  saved  to  him  by  the  general  repealing  law  of  that  year, 
^^^*      viz.,  "  No  rights  vested  or  suits  instituted  under  existing 

The  State  laws,  shall  be  affected  by  the  repeal  thereof;  but  aU  such 
SwopB.  rights  may  be  asserted,  and  such  suits  prosecuted,  as  if 
such  laws  had  not  been  repealed."  1  R.  S.  431.  But  this 
is  circling  back  to  the  position  that  the  limitation  is  a  part 
of  the  contract,  and  therefore  a  vested  right.  This  statute 
does  not  embrace  remedies.  It  relates  to  rights  only  which 
may  be  vested  by  then  existing  laws.  It  leaves  the  reme- 
dies to  enforce  those  rights  to  be  settled  by  the  Ux  fori,  as 
existing  at  the  time  of  suit  instituted.  According  to  the 
authorities  cited,  limitation  acts  do  not  affect  the  contract; 
they  operate  only  on  the  remedy.  Ordinarily,  in  mere 
matters  of  remedy,  the  creditor  has  no  vested  right  The 
limitation,  say  the  Courts,  has  no  reference  to  the  validity 
of  contracts,  but  only  prescribes  a  time  within  which  they 
may  be  enforced,  and  then  withholds  the  remedy.  Black- 
ford  V.  Peltier,  1  Blackf.  36.  It  does  not  interfere  with  the 
frights  of  contract,  but  upon  considerations  of  public  policy, 
specifies  a  particular  time  beyond  which  the  law  will  not 
lend  its  aid  to  enforce  those  rights.  Angell  on  Limita- 
tions, 78. — Story  on  the  Conflict  of  Laws,  485. 

The  benefit  of  the  limitation  law  existing  at  the  date  of 
the  contract,  is,  therefore,  not  one  of  the  rights  embraced 
in  the  saving  clause  of  the  repealing  act  above  quoted. 

It  is  not  a  sound  argument  to  urge  that  the  legislature 
did  not  intend  the  limitation  act  of  1852  to  affect  existing 
contracts,  because  they  have  not  in  so  many  words  said 
that  it  should  be  thus  retrospective.  But  such  we  have 
seen  was  the  judicial  construction  given  to  the  former 
limitation  acts  conceived  in  substantially  the  same  lan- 
guage. Thus,  the  statute  of  1843,  was  held  to  be  retro- 
spective in  its  operation.  Pritchard  v.  Spencer,  2  Ind.  R. 
486.  And  this  is  the  whole  current  of  the  common  law 
decisions.  The  assembly  must,  therefore,  be  presumed  to 
have  legislated  with  reference  to  that  construction.  J(fcj&i- 
tire  V.  Hie  State,  5  Blackf.  384.  In  the  absence  of  a  legis- 
lative rule,  the  decisions  on  the  former  act  furnish  the  rule 
of  construction  for  the  latter. 
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This  view  is  greatly  strengthened  by  the  fieust  that  it  is  ^o^-  Tenn, 
customary  for  the  legislatnre  itself  to  limit  the  operation      ■^°^^* 
of  such  acts,  where  they  are  not  intended  to  affect  rights  Thb  State 
of  action  already  accrued.    Thus,  in  the  New- York  code,     swopb. 
from  which  our  revision  was  very  largely  copied,  section 
66,  code  of  1848,  expressly  provides  that  the  limitation 
shall  not  extend  to  actions  already  commenced,  or  to  cases 
where  the  right  of  action  has  already  accrued,  but  the  stat- 
utes then  in  force  should  be  applicable  to  such  cases.     A 
similar  provision  is  found  in  the  statute  of  Vermont.    Aur 
geU  on  Limitations,  Appendix,  p.  45.    This  saving  clause 
which,  perhaps  firom  considerations  of  policy,  our  legisla- 
ture omitted  in  the  limitation  act,  it  is  not  the  province  of 
the  Courts  to  supply. 

It  is  often  embarrassing  to  hold  rules  steadily  in  cases 
where  their  operation  works  great  hardship.  But  nothing 
so  impairs  the  certainty  and  value  of  legal  principles  as  the 
expedient  of  recognizing  exceptions,  on  dubious  grounds, 
in  order  to  reach  the  equity  of  particular  cases.  Li  my 
opinion  there  is  nothing  in  the  case  at  bar  to  distinguish 
it  from  others  of  the  class,  save  cogent  reasons  for  a  rigid 
Implication  of  the  rule.  The  former  limitation  act  had 
already  run  five  years  against  the  relator  before  the  new 
law  took  effect  The  breaches  assigned  were  such  as  in- 
volved an  intricate  inquiry  as  to  the  solvency  of  the  execu- 
tion-defendant. The  claim  itself  was  small — 43  dollars 
and  75  cents — ^though  that  alone  was  not  material  either 
way.  Yet  a  delay  so  long,  against  an  officer  alleged  to  be 
delinquent,  on  a  dubious  question  of  solvency,  and  for  so 
small  a  sum,  is  not  entitled  to  very  great  consideration  as  a 
ground  for  raising  exceptions.  It  was  against  that  studied 
inactivity  which  gives  time  for  vidtnesses  to  die  or  dis* 
parse,  that  the  policy  of  the  statute  was  particularly  aimed. 
A»geU,2lo. 

Nor  is  the  operation  of  the  rule  all  on  one  side.  Had 
tiie  period  of  limitation  been  extended,  the  remedy  of  the 
creditor  would  have  been  enlarged  by  the  very  rule  of  con- 
struction which  abridges  the  period  here.  This  was  illus- 
trated in  the  revision  of  1843.    Prior  to  that  time,  the 
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Kov.  Term,  period  of  Umitation  in  actions  ex  contractu  was  five  yeais. 
1855.  R,  g,  1831,  p.  401.  By  the  revision  of  1843,  the  period 
The  Stack  was  extended  to  sic  years.  R.  S.  1843,  p.  686.  The  propo- 
SwoPB.  sition  stated  is  clearly  to  be  inferred  firom  the  reasoning  of 
the  Court  in  McKitiney  v.  Springer^  8  BlackL  506.  It  is 
there  held,  that  a  right  of  action  barred  by  the  old  law  be- 
fore the  new  law  took  effect,  is  not  revived  by  the  latter 
act.  The  plain  inference  is,  that  had  not  8prh^&r^$  right 
of  action  been  barred  before  the  new  act  extending  the 
time  took  effect,  he  would  have  had  six  years  within  which 
to  bring  suit.  Thus,  the  rule  applies  both  ways,  in  favor 
of  or  against  creditors,  as  the  wisdom  of  the  legislature 
may  deem  the  extension  or  abridgement  of  the  period  of 
limitation  advisable. 

Every  creditor,  therefore,  delays  to  assert  his  legal  rights 
after  their  maturity  at  his  p^riL  He  so  delays  with  the 
full  knowledge  that  the  legislature  may  extend  or  abridge 
the  time  within  which  be  may  invdce  the  aid  of  the 
Courts. 

But  a  majority  of  the  Court  are  of  opinion  that  a  rea- 
sonable time  should  be  allowed,  after  the  act  took  effect, 
for  actions  matured  before  its  passage  to  be  instituted. 
And  several  modem  cases  seem  to  sanction  such  ruling. 
Thus  it  is  held  in  Pritchard  v«  Spencer,  2  Ind.  R.  486,  that 
the  legislature  may  enact  retrospective  limitation  laws, 
provided  they  do  not  deprive  parties  of  a  reasonable  time 
to  prosecute  their  claims  before  being  barred.  And  on 
this  point  numerous  authorities  axe  cited.  The  Supreme 
Court  of  Massachusetts  held,  that  a  limitation  act  might 
well  apply  to  contracts  in  existence  at  the  time  of  its 
passage,  provided  a  reasonable  time  were  allowed  before 
the  statute  took  effect,  or  the  debt  was  barred,  within 
which  creditors  might  institute  their  actions.  Peirce  v. 
Tohey,  5  Met.  168.  So,C.  J.  Marshall:  Cases  may  occur 
where  the  provisions  of  the  law  are  so  unreasonable  as  to 
amount  to  a  denial  of  right  and  to  call  for  the  interposition 
of  the  Courts.    Jackson  v.  Lamphire,  3  Peters  280. 

On  these  authorities,  the  majority  of  the  Court  are  of 
opinion,  that  as  the  act  does  not  allow  a  reasonable  time 
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to  institute  suits  on  causes  of  action  which  had  ahready  ^<^-  Teim« 
aocmed  when  it  took  effect,  it  is  not  the  rule  of  decision       ^^^* 
in  this  case.     The  statute  pleaded  was  therefore  no  bar  Koktoombbt 
to  the  action.    The  demuirer  to  the  plea  should  have  been    timbbov. 
sustained* 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Robinson^  J.  Oavin  and  J.  JR.  CoverdiU,  for  the  state. 

X  &  Scobeff  and  W.  Oumbackj  for  the  appellee. 


MoNTooMEBT  attd  Another  v.  Pierson. 

KoM  of  tlM  pTOYnkms  of  the  act  sp]»OYed  Febrmay  U,  1840,  entitled  "a&«et 
to  ameiid  an  act  gabjectiiig  real  and  penonal  estate  to  execatioiiy  approred 
FArmanf  4, 1838/'  apply  to  judgments  rendered  between  the  24th  of  FA- 
rmay  and  4ih  of  ifiin^  1840. 

Jadgneato  iwdefed  between  the  UA  of  FAnianf  and  4th  of  3£vrck,  1840, 
wen  repleviable  nnder  Oe  statate  of  1888  onlj. 

A.  haTing  recoTered  a  judgment  against  B,,  in  the  Circuit  Conct,  on  the  S6th 
of  FAruaiy,  1840,  C,  on  the  12th  of  March,  1840,  appeared  before  the  derk, 
and  execnted  a  writing  nnder  seal,  on  the  order-book,  by  which  he  acknow- 
ledged faimsalf  secority  for  tiie  payment  of  die  judgment  debt,  interest  and 
eosts  accrued,  accruing  and  to  accrue  within  twelvs  months  from  and  after 
tlMlstof  JfoitiA,  1840. 

ffM,  that  die  writing  was  not  a  recognizance  of  replerin  bail,  nnder  the  B.  S. 
1S88. 

Bdd,  also,  that  the  drcnmstanoe  that  B,  did  not  object  to  the  terms  of  the 
entry  and  that  he  submitted  to  a  stay  of  execution  until  the  expiration  of  a 
year  from  MarcA  1, 1840,  was  unimportant 

An  entry,  to  operate  as  a  Talid  recognizance  of  replevin  bail,  must  show  upon 
ilBfiusa  that  it  k  audi. 

APPEAL  firom  the  Pike  Circnit  Court  JSSS^Is 

Datison,  X — Jfoi^gtMnery  and  Woodwardj  plaintiilsi 

being  in  possession  of  a  certain  lot  of  ground  in  the  town 

of  Peterebinrgh^  instituted  this  action  to  quiet  their  title. 

The  defendant  answered  the  complaint   The  proper  issnes 

Vol.  VIL-7 
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Not.  Tdrm,   being  made,  the  cause  was  submitted  to  the  Court,  who 

^Q^'      found  for  the  defendant.     A  new  trial  was  refused,  and 

MoHTooMBBT  judgmeut  was  rendered  on  the  finding.     The  case  is  this : 

P1ER8OK.     Abner  T.  EUis^  on  the  2Sth  of  Februaryj  1840,  recovered 

a  judgment  in  the  Pike  Ciicuit  Court,  then  in  session, 

against  Hiram  and  Samuel  Kinman^  for  1,717  dollars. 

Upon  the  order-book  of  said  Court,  immediately  below 

the  entry  of  said  judgment,  there  is  what  purports  to  be  a 

recognizance  of  replevin  bail.     It  reads  thus: 

^^ Abner  T.  Ellis  v.  Hiram  and  Samuel  Kinman.  Judg- 
ment, $1,717.  Costs,  $iB  85.  Be  it  remembered,  that  on 
this  12th  day  of  March^  1840,  James  Kinman^  jr.,  appeared 
before  me,  John  McInUre^  iAsA.  of  the  Pike  Circuit  Court, 
and  acknowledged  himself  security  for  the  payment  of  the 
above  debt,  interest,  and  costs  accrued,  accruing,  and  to 
accrue  within  twelve  months  from  and  after  the  1st  of 
MoflTchs  1840.    Jam^s  Kiwman^  jr.    [seal.]" 

When  this  instrument  was  executed^  James  Kinman^  jr., 
.  was  seized  of  the  lot  in  controversy.  Subsequently,  how- 
ever, he  conveyed  it  by  deed  in  fee  to  James  Piersan,  the 
defendant  This  deed  bears  date  November  21, 1842,  and 
under  it  the  defendant  claimed  title  to  the  premises.  After 
this,  a  writ  of  fieri  facias  was  issued  on  said  judgment 
against  Hiram  and  Samuel  Kinman,  the  judgment  defen- 
dants, and  James  Kinman^  jr.,  as  their  replevin  bail,  which 
was  levied  on  the  same  lot,  as  his  property,  and  sold  at 
sheriff's  sale  to  the  plaintifis,  who,  in  pursuance  of  the  sale 
to  them,  received  a  deed,  which  is  dated  February  28, 1846. 
Upon  this  sheriff's  deed,  the  plaintiffs  rest  their  title  to 
the  property  in  contest.  Thus,  it  will  be  seen,  that  both 
parties  claim  the  premises  under  Jamss  Kinmany  jr.  The 
defendant  holds  his  title  direct;  but  he  can  not  succeed  in 
his  defence,  if  the  entry  in  the  order-book  is  a  valid  recog- 
nizance of  replevin  baiL  Whether  it  is  so  or  not  is  the 
only  question  in  the  case. 

In  the  revision  of  1838,  there  is  a  statute  which  enacts, 
that  when  the  sum  for  which  any  judgment  may  have 
been  obtained  exceeds  100  dollars,  the  person,  &c.,  against 
whom  such  judgment  may  have  been  rendered,  may  have 
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a  stay  of  execution  of  one  hundred  and  eighty  days  from  ^o^-  '^^^m, 
the  date  of  the  judgment,  by  procuring  one  or  more  suffi-       ^^^* 
cient  securitiea  to  enter  on  the  record  of  the  Court  a  recog-  Montooxbrt 
nizance  acknowledging  himself  or  themselves  bail  for  the    pidsoN. 
pa}rment  of  such  judgment,  which  recognizance  may  be 
entered  in  open  Court,  or  before  the  clerk  of  such  Court; 
and  the  same  shall  be  considered  and  have  the  effect  and 
force  of  a  judgment  confessed,  and  execution  may  issue 
thereon  accordingly.    B.  8. 1838,  p.  280,  s.  13. 

On  the  24th  of  February^  1840,  one  day  prior  to  the  ren- 
dition of  said  judgment,  an  act  to  amend  the  above  statute 
was  approved.  This  amending  act  was  in  force  from  and 
after  its  passage,  and,  among  other  provisions,  contains 
the  following: 

Sec.  1.  That  on  all  judgments  to  be  rendered,  dec, 
after  the  1st  of  Marchj  1840,  there  shall  be  a  stay  of  exe-^ 
cution,  twelve  months  after  the  date  of  said  jud^oaent,  by 
ihe  judgment  debtor  or  debtors  procuring  one  or  more 
securities  to  enter  on  the  record  of  the  Court  a  recogni-' 
zance  of  replevin  bail,  &c.,  which  shall  be  considered  as, 
and  have  the  effect  and  force  of,  a  judgment  confessed  in 
a  Court  of  record,  &c. 

Sec  3.  That  on  all  judgments  heretofore  rendered  and 
which  have  been  heretofore  replevied,  &c,  the  judgment 
debtor  or  debtors  may  replevy  the  same,  in  addition  to  the 
former  stay,  for  six  months  after  the  1st  of  JUarcA,  1840^ 
by  giving  additional  replevin  bail,  &c  And  on  all  judg- 
ments which  have  been  rendered  since  the  1st  day  of  OciO' 
bery  1839,  and  which  have  not  been  replevied,  &c,  the 
judgment  debtor  or  debtors  may,  by  complying  with  the 
first  section  of  this  act,  have  a  stay  of  execution  thereon 
untU  the  1st  day  of  October,  1840. 

Sec  6.  All  acts  and  parts  of  acts  coming  within  the 
meaning  and  purview  of  this  act,  be  and  the  same  are 
hereby  repealed.    Acts  of  1840,  pp.  49,  50. 

These  are  the  only  sections  of  the  amendatory  act  that 
bear  upon  the  point  under  consideration.     This  statute, 
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Nor.  Term,  we  have  seen,  was  approved  February  24,  1840.     The 

18^'      third  section  relates  to  judgments  recovered  before  its 

MoKToonRT  passage,  and  the  first  to  such  as  shotdd  be  obtained  sab- 

PiEBsoK.     sequently  to  the  first  of  Marckj  1840.    Neither  of  them 

covers  the  25th  of  February^  the  date  of  the  judgment 

before  ns.    Hence,  that  judgment  could  not  be  replevied 

in  accordance  with  any  provision  in  the  amending  act 

Was  it  subject  to  a  stay  of  execution  under  the  statute 
of  1838?  A  proper  solution  of  this  inquiry  depends  on 
whether  judgments  rendered  between  the  24tii  of  February 
and  Ist  of  March^  come  within  Hhe  meaning  and  purview" 
of  the  act  of  1840.  The  appellee  contends  that  they  do. 
We  think  differentiy.  None  of  the  provisions  of  the  last 
enactment  apply  to  judgments  obtained  between  the  above 
dates.  And  it  seems  to  us  that  what  a  legislative  act  does 
not  in  letter  or  spirit  provide  for,  can  not  be  within  its 
meaning  and  purview.  It  follows,  as  to  such  judgments, 
that  the  statute  of  1838  continued  in  force,  and  under  it 
they  were  properly  repleviable.  Moreover,  the  legislature, 
though  in  the  amending  act  they  have  omitted  to  provide 
for  the  stay  of  judgments  recovered  between  said  days, 
evidentiy  did  not  intend  to  lessen  the  right  of  replevy  in 
any  case. 

If  the  record  entry  in  question  had  been  simply  "for  the 
payment  of  the  debt,  interest,  and  costs  accrued,  accruing, 
and  to  accrae,"  the  law  would  have  determined  the  extent 
of  the  replevy.  Then  it  would  have  accorded  with  the 
prior  statute.  Nor  would  its  e£kct  and  fi)rce  have  varied 
by  the  addition  of  these  words,  "within  one  hundred  and 
eighty  days  from  the  date  of  said  judgment  f  because  the 
phrase,  thus  stated,  would  not  have  been  inconsistent  with 
the  manifest  intent  of  the  law.  It  would  have  been  merely 
surplusage. 

This  entry,  however,  accords  with  neither  statute.  It 
extends  the  payment  of  the  judgment  more  than  twelve 
months  from  its  date,  a  period  of  replevy  unautiioiized  by 
any  law  on  the  subject.  Indeed  the  terms  of  the  entary 
seem  to  preclude  the  inference  that  it  was  intended  to 
have  efkct  and  force  in  virtue  of  the  act  of  1838.    In 
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JUeiUosh  y.  ShotweU^B  Blackfl 281, the  Court  say, that  ""it  Nov.  Term, 
is  only  by  statatory  law  that  jadgments  in  our  Ck>iirt8  can      ^^^' 
be  replevied.    The  length  of  time  for  which  they  may  be  Mohtoohsrt 
replevied,  and  the  manner  of  doing  it  as  prescribed  by  the     Pisrson. 
statate,  must  be  observed  to  make  it  a  valid  act" 

Bnt  the  appellants  insist,  ^that  if  the  judgment  was 
subject  to  replevy  by  recognizance  before  the  clerk,  the 
eiTocs  he  may  comnut  can  not  be  examined  collaterally." 
The  force  of  this  position  is  not  perceivable.  For  anght 
that  appears,  there  is  no  error  in  the  proceedings  of  the 
clerk.  He  may  have  made  the  entry  in  the  exact  form 
desired  by  the  party  who  signed  it.  That  party  had  a 
perfect  right  to  dictate  the  terms  upon  which  he  would 
become  bound;  and  the  clerk,  having  followed  such  dicta- 
tion, has  violated  no  mle  of  law.  The  entry,  upon  its  face, 
must  show  whether  it  is  or  not  a  valid  recognizance  of 
replevin  baiL  Nor  is  the  solution  of  this  inquiry  difficult. 
No  execution  could  have  issued  against  James  Kinman^  jr., 
at  the  end  of  one  hundred  and  eighty  days  from  the  date 
of  the  judgment.  Hence,  there  could  be  no  replevy  within 
the  intent  of  the  statute.  And  yet  the  entry  may  const!* 
tute  a  valid  obligation,  upon  which  the  judgment  plaintiff 
can  sustain  an  action.    Sanford  v.  Freeman^  5  Ind.  B.  129. 

It  is  said  that  ^^the  time  of  replevy  is  either  surplusage 
or  it  is  valid  as  an  agreement  to  stay  execution  on  the 
judgment."  Upon  the  authority  just  cited,  the  entry  may 
be  held  such  an  agreement,  and  still  not  the  foundation  of 
an  execution.  The  latter  it  can  not  be,  because  it  is  not, 
either  in  form  or  substance,  within  the  requirements  of  the 
statute.  The  words,  "within  twelve  months  from  the  1st 
of  Marck,  1840,"  constitute  an  essential  element  in  the 
obligation  as  it  appears  in  the  record,  and  we  know  of  no 
principle  that  would  authorize  us  to  disregard  them  in 
giving  a  construction  to  Kimaaiis  engagement 

Again,  it  is  said  that  "the  plaintiff  in  the  judgment  did 
not  object  to  the  terms  of  the  replevy,  but  submitted  to 
the  extended  time."  In  point  of  law  it  was  not  requisite 
that  he  should  be  consulted  on  the  subject  The  statute 
conferred  on  the  judgment  debtors  the  right  of  replevy. 
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Kbhton 

T. 
KOBBINfl. 


Nov.  Term,  one  which  the  plaintiff  could  not^  in  any  respect,  controL 
^°*^*  It  was  therefoie  unimportant  whether  he  did  or  did  not 
submit  to  the  extended  time,  or  object  to  the  terms  of  the 
entry.  If  it  was  not  ^in  length  of  time  and  manner  of 
execution  as  prescribed  by  the  statute,''  nothing  that  he 
could  do  would  give  it  the  force  of  ^'a  judgment  con- 
fessed." 

We  perceive  no  ground  for  the  reversal  of  the  judgment 

Per  Ouriatiu — The  judgment  is  affirmed  with  costs. 

S.  Judah,  for  the  appellants. 

A,  L.  Robinson^  for  the  appellee. 


Kenton  and  Others  v.  Robbins. 

A,  had  an  equitable  lien,  by  note  for  unpaid  pnrcfaa«e  monej,  on  land  bongfat 
by  B.  B,  died  intestate,  sdxed  of  die  land,  and  also  of  another  tract,  and 
leaving  Bornving  him  a  widow  and  ten  heirs,  most  of  whom  were  minors. 
After  B,*s  decease,  the  widow  and  one  of  the  heirs  and  C.  (who  was  in- 
formed of  aU  the  hicto,  no  fhiad  haying  been  practised,)  met,  and  agreed 
between  themselyes  that  C.  should  receive  the  latter-named  tract  in  satisfiK- 
tion  of  said  note.  Porsnaat  to  the  agreement,  the  widow  and  said  heir  exe- 
cnted  to  C.  a  penal  bond,  conditioned  that  thej  would  make  or  cause  to  be 
made  to  C  a  deed  in  fee  for  the  premises,  conreying  a  dear  title.  C  there- 
upon surrendered  to  the  administrator  of  B.  the  note,  &c.  The  obKgors  in 
the  title-bond  did  not,  nor  could  they,  comply  with  the  condition  of  the  bond. 
Hdd,  that  the  note,  by  being  surrendered  to  the  administrator,  was  extin- 
guished; that  C.'s  remedy  was  upon  the  bond;  and  that  jB.'s  estate  could  not 
be  made  liable. 


yifvember  38. 


APPEAL  from  the  La  Orang'e  Circuit  Court 
Davison,  J. — ^Bill  in  chancery  by  the  appellee  against 
the  appellants,  to  enforce  a  vendor's  lien,  &c     The  facts 
are  substantially  these: 

In  January^  1839,  one  Caleb  Van  Ausdol  sold  a  tract  of 
land  in  La  Orange  county  to  Kelly  and  Ford^  for  2,000 
dollars,  on  which  they  paid  300  dollars,  and  then  sold  the 
same  land  to  John  and  Frederick  Robbins^  who  refunded 
the  last-named  sum  to  Kelly  and  Fordj  and  agreed  to  pay 
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the  reoidne  of  the  purchase  money,  viz.,  1,700  doUan,  to  Not.  Term, 
Van  AusdoL     At  this  time  John  and  Frederick  heW  the      ^^^* 
feoeipt  of  an  attorney  residing  at  Ma/rion^  Ohio^  for  a     Kxktoh 
daim  of  1,000  dollars,  in  his  hands  for  collection,  which    Bobbikb. 
daim  they  gave  to  Van  Ausdol  in  part  payment  of  the 
1,700  dollars,  and  at  the  same  time  delivered  him  the 
above  receipt    After  this.  Van  Ausdol  purchased  the  land 
back  from  Ihem  for  1,800  dollars,  it  being  stipulated  in  the 
contract  of  sale  that  he  should  retain  the  money  which  he 
had  collected  on  said  claim,  and  the  balance  then  due  on 
it;  whereupon  he  gave  them  two  notes,  one  for  450  dol- 
kurs,  and  another  for  647  doUars,  for  the  amount  ^ue  on 
account  of  said  purchase.    When  these  notes  were  given, 
the  parties  understood  them  to  be  a  lien  on  the  land  at 
that  time  sold  and  conveyed  to  Van  Ausdol    The  latter 
note,  which  is  the  subject  of  the  present  suit,  was  after- 
wards sold  and  delivered  hy  John  and  Frederick  Bobbins  to 
Isaac  RobbinSy  the  appellee. 

In  May^  1843,  Van  Ausdol  died  in  Ohio^  where  he  then 
resided,  and  one  William  Boiler^  under  the  laws  of  that 
state,  became  his  administrator.  At  his  death  he  was  still 
the  owner  of  the  land  for  which  the  above  notes  were 
given,  and  another  tract  situate  in  Jasper  county,  contain- 
ing one  hundred  and  sixty  acres.  When  Van  Ausdol  died, 
he  left  a  widow  and  ten  heirs,  who,  with  one  Alexander 
Flemings  are  the  appellants,  and  were  the  defendants  below; 
the  said  Fleming  having  purchased  of  said  heirs  three- 
tenths  of  the  land  bought  of  John  and  Frederick  Bobbins. 
About  the  13th  of  August^  1840,  Isaac  Bobbins^  the  appel- 
lee, EUzabeth  Van  Ausdol^  the  decedent's  widow,  and  CoT' 
neUus  Van  Ausdoly  one  of  said  heirs,  met  together  at  La 
Orange^  when  it  was  agreed  between  them  that  Bobbins 
was  to  receive  the  land  in  Jasper  county,  in  satisfaction  of 
his  note.  Pursuant  to  this  agreement,  Elizabeth  and  Cor- 
neUus  executed  to  Bobbins  a  bond  in  the  penalty  of  750 
dollars,  conditioned  that  they  would  make,  or  cause  to  be 
made  to  him  a  deed  in  fee  for  said  land,  conveying  to  him 
a  clear  title  to  the  same.  Thereupon  Bobbins  deliver^ 
up  the  note  in  question  to  Boiler ^  the  administrator,  who 
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Not.  Term,  ^^^rsB  then  preeent.  After  this,  the  admimstrator  placed  the 
^^^'  note  in  the  hands  of  OomeHus  Van  Ausdol^  with  diieetioiis 
KsHTov  to  cat  the  signatures  off  of  it  This  was  done;  and  in 
BounrB.  that  condition  the  said  Cornelius  handed  the  note  to  Rolh 
Mm,  at  his  request,  and  under  a  promise  to  return  it,  which 
he  failed  to  do.  The  note,  thus  mutilated,  is  exhibited  in 
the  bilL  When  the  bond  was  given,  and  the  note  deliv- 
ered  to  Holler ^  Rabbins  was  told  that  the  most  of  Van  Aus* 
doPs  heirs  were  minors;  and  he  then  knew  that  Elizabeth 
Van  Ansdol  was  only  entitled  to  a  dower  right  in  the 
jnemises,  and  that  the  interest  of  ComeUus  was  not  more 
than  a  title  to  one  undivided  tenth  of  the  lands  sold. 
Furtiier,  it  was  then  understood  by  the  parties  that  iZofr- 
bins  would,  at  his  own  cost,  make  an  effort  to  procure  title 
through  the  Probate  Court  With  this  view,  Bjobbins  ob- 
tained letters  of  administration  on  Van  AusdoPs  estate, 
and  about  the  same  time  took  possession  of  the  land  for 
which  he  held  the  titie-bond;  but  having  failed  to  procure 
such  title,  he  was,  some  two  or  three  years  afterwards, 
removed  from  oiBce  as  administrator,  and  being  notified 
by  the  guardian  of  some  of  said  heirs  to  leave  the  premises, 
he  accordingly  left  them.  It  appears  that  JBbfier,  the  first 
named  administrator,  having  shown  to  the  Court  that  the 
note  was  liquidated  in  the  manner  above  stated,  was  per- 
mitted to  make  final  settiement,  &c. 

The  bill  prays  that  a  special  equitable  lien,  in  £eivor  of 
iMtae  Bobbins^  on  the  land  in  La  Orange  county,  be  de- 
creed; that  the  same  be  sold  for  the  payment  of  said  debt, 
&C.,  and  should  said  land  prove  insufficient  for  the  pur- 
pose, then  that  the  land  in  Jasper  county  be  sold,  &c.;  and 
for  general  relief. 

The  Court,  upon  a  final  hearing,  decreed  that  Isaac 
Bobbins  recover  1,018  doUars ;  that  for  the  payment  of  said 
note  he  had  no  specific  lien  on  the  land  in  La  Orange 
county,  but  that  he  was  entitied,  as  a  creditor  of  said 
estate,  to  subject  its  property  to  the  payment  of  his  debt. 
Wherefore  the  Court  ordered  that  all  the  above  land  sit- 
uate in  La  Change  county,  excepting  the  three-tenths 
purchased  by  Fleming^he  sold  to  satisfy  the  amount  found 
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due  by  this  decree,  and  should  any  residae  of  such  amount  ^o^-  ^>^^n™» 
remain  unpaid  after  the  ap{dieation  of  the  proceeds  of  such      JSK. 
sale,  then,  for  the  payment  of  such  residue,  the  Jasper  land     Knmnr 
was  to  be  sold;  and  should  there  still  be  an  unpaid  bal-    Bobbins. 
ance,  in  such  case  the  said  three^tenths  were  directed  to  be 
scdd,  Ace    It  was  further  decreed  that  the  bond  execut- 
ed by  ESzabeth  and  ComeHus  Tim  Ausdol  be  delivered 
up,&c. 

Against  this  decree  it  is  all^;ed  that  the  appellee's 
remedy  was  at  law,  on  the  title*bond,  and  not  in  equity; 
that  Uie  acceptance  of  the  bond  was  a  merger  of  the 
note — a  satisfaction  of  it.  We  might  add,  that  when  the 
present  suit  was  commenced,  the  note  was  not  in  exis^ 
ence.  It  had  been  suirendered  up  to  the  proper  adminis- 
trator of  Fan  AuidoPs  estate,  as  frdly  paid  and  cancelled. 
This  was  evidently  the  result  of  the  agreement  upon 
which  the  note  was  placed  in  the  administrator's  hands, 
unless  it  can  be  inferred  that  there  was  fraud  in  the  trans- 
action. The  cTidence  on  the  record,  in  our  opinion,  will 
allow  of  no  such  inference*  It  is  true  that  RoUfins^  when 
he  agreed  to  receive  the  bond  in  lieu  of  the  note,  evinced 
no  great  degree  of  skill  in  managing  that  branch  of  his 
business:  still  he  was  not  the  victim  of  any  practised 
deception,  because  his  knowledge  of  the  tenets  coimected 
with  the  agreement  upon  which  the  bond  was  executed 
and  note  given  up,  was  at  least  equal  to  that  of  those 
with  whom  he  contracted.  Nothing  in  the  evidence  before 
us  conduces  to  prove  that  the  contract  was  either  unfair 
or  iUegaL  It  vicdates  no  rule  of  law,  is  founded  on  a  con- 
sideration which  the  law  will  not  adjudge  inadequate,  and 
must  therefore  be  considered  binding  on  the  parties. 

It  is  said  in  argument,  that  the  equity  of  the  case  made 
by  the  proofs,  is  sufficient  to  sustain  the  decree,  indepen- 
dent of  fraud.  This  position  is  untenable.  The  land,  at 
tiie  time  of  the  contract,  was  in  value  nearly  the  amount 
of  the  note,  and  it  was  not  without  the  verge  of  probap 
bilily  that  the  vendors  would  make  such  an  arrangement 
with  the  other  heirs  of  said  estate  as  would  enable  them 
to  make  or  cause  to  be  made  a  valid  titie  to  the  premises. 
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Not.  T«nn»  ThoB  &r  they  have  not  fdlfilled  their  engagement  But 
^^^*  this  is  nothing  more  than  an  ordinary  failure  tb  comply 
Kbmtov  with  a  contract  to  convey  real  estate,  for  which  the  pax- 
BoBBiKs.  ties  themselves  have  provided  an  ample  remedy  at  law  on 
the  bond*  Had  the  vendee  a  right  to  rescind?  This  the 
appellee  says  is  the  real  question  in  the  case.  But  the 
laransaction  was,  in  point  of  law,  £air,  was  untainted  with 
fraud,  and  the  means  of  information  relative  to  the  title 
and  value  of  the  property  sold,  were  equally  accessible  to 
both  parties,  and  they  have  dealt  upon  equal  terms.  Such 
being  the  case,  it  seems  to  us  that  a  Court  of  equity 
should  not  interfere  with  the  contract  This  Court  has 
decided  that  ^^the  failure  of  the  obligor  to  comply  with 
the  conditions  of  a  bond  executed  for  the  sale  of  land,  is 
no  ground  of  equitable  jurisdiction  for  the  cancellation  of 
the  instrument"  Shovp  v.  Cooky  1  Ind  E.  135.  But  sup- 
pose this  view  to  be  incorrect,  what  would  be  the  proper 
result  of  a  rescission  of  the  agreement?  Evidentiy  a  de- 
cree against  the  vendors  for  the  amount  paid  for  the  land, 
with  interest;  not  against  the  heirs  of  Van  Ausdol^  because 
they  were  wholly  unconnected  with  the  contract  of  sale* 
There  are,  no  doubt,  cases  where  a  party  holding  a  claim 
against  an  estate,  may,  in  chanoery,  enforce  it  against  the 
decedent's  heirs.  WhUneifs  Heirs  v.  KimbctUj  4  Ind.  546. 
But  here  there  is  really  no  demand  against  the  estate 
of  Van  AusdoL  The  note,  the  only  claim  which  RoUrins 
seeks  to  recover,  has,  upon  a  valid  consideration  and  with- 
out fraud,  been  surrendered  up  to  the  proper  administrates 
and  cancelled,  and  he,  in  consequence  of  such  surrender 
and  cancellation,  was  allowed  to  proceed  to  a  final  settle- 
ment 

It  follows  that  Rabbins  J  at  the  time  this  suit  was  insti- 
tuted, was  not,  on  account  of  the  note,  a  creditor  of  said 
estate.  His  only  appropriate  remedy  is  against  the  ven- 
dors on  their  bond.  We  know  of  no  principle  of  equity 
that  would  recognize  their  liability  as  a  demand  against 
Van  AusdoPs  heirs. 

It  is,  howevor,  contended  that  ^the  equity  is  clear  upon 
the  vendor's  lien.''     While  the  note  existed  in  the  hands 
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of  the  appellee,  the  amount  for  which  it  was  given,  being  ^or.  Tenn, 
pmchaaeHmoney,  was  plainly  a  lien,  in  eqtiity,  on  the  land  *^^* 
bon^t  by  the  payees  of  the  note  of  Caleb  Van  Ausdol; 
but  we  have  seen  that  pnrsoant  to  a  valid  contract,  it 
passed  into  the  hands  of  the  legal  representative  of  his 
estate,  with  the  consent  of  the  holder,  as  folly  satisfied 
and  discharged;  and  being  thus  satisfied,  the  vendor's  Uen, 
o!  course,  ceased  to  exist. 

The  above  conchisions  seem  to  result  firom  the  material 
&ct8  of  the  case. 

We  think  the  complainant  was  not  entitled  to  the  relief 
granted. 

The  decree  must  therefore  be  reversed,  and  the  Cirenit 
Coort  ordered  to  dismiss  the  bill  without  prejudice. 

Per  Oiuriam,r^The  decree  is  reversed  with  costs.   Canse 
remanded,  &c. 

jR.  Brackenridgej  jr.,  for  the  appellants. 

J.  B.  Bbwe^  for  the  appellee. 


CoNKLiN  V.  Smith. 


To  entide  a  purchaser  at  sheriff^s  sale  to  relief,  eren  in  equity,  it  must  appear 
that  he  htm  ehfaer  paid  or  tendered  the  porchase-monej  in  a  reasonable 


A,  pwtkaeed  tiie  land  of  B.  at  sheriff's  sale,  bat  did  not  pay  or  tender  to  te 
sheriff  the  pnrcfaaso-monej,  and  no  deed  was  executed  to  him.  Afterwaids, 
lie  loaned  a  snm  of  money  to  B,,  and  took  from  him  a  mortgage  on  the 
land  to  secure  the  sum  loaned.  Bdd,  that,  by  taking  the  mortgage.  A,  was 
estopped  from  asserting  any  title  anterior  to  the  mortgage. 
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APPEAL  from  the  Wapne  Cirenit  Conrt. 

Stuart,  J. — This  cause  was  before  ike  Conrt  at  the 
Ma§f  term,  1852,  and  is  reported  in  3  Ind.  B.  284. 

Since  then  the  declaration  has  been  amended,  adding  a 
connt  for  money  had  and  received. 


Frukuf, 
November  90, 
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KoT.  Term,       It  seems  that  one  Harvey  was  the  tenant  of  Smiik. 
10^'      Oonklin  had  once  purchased  the  demised  land  at  sheriff's 
CoxKuir     sale,  but  had  wholly  failed  to  pay  his  bid  and  perfect  his 
Smith,      title.    No  money  passed,  and  no  sheriff's  deed  was  ever 
made.    In  &ct  ConkHn  bad  formally  abandoned  his  posi- 
tion as  purchaser,  by  loaning  money  to  Smithy  and  taking* 
from  him  a  mortgage  on  the  very  land  sold  on  execution. 
After  Harvey  went  into  possession  as  the  tenant  of  Smitkj 
with  the  consent  of  Conkliny  the  latter  undertook  totxevive 
his  claim  under  the  sheriff's  sale.    Both  Smith  and  Conh- 
lin  claimed  the  rent  from  Harvep.    He  finally  paid  it  to 
Conklin.    To  recover  it  as  money  had  and  received  to  the 
use  of  Smithj  this  action  is  brought. 

It  is  very  clear  that  OonkUn  derived  no  title  by  his  pm> 
chase  on  execution.  To  entitle  a  purchaser  to  relief,  even 
in  equity,  it  must  appear  that  he  had  either  paid  or  ten- 
dered the  purchase-money  in  a  reasonable  time.  4  Ind. 
R.66. 

By  accepting  the  mortgage  from  Smithy  Conklin  acknow- 
ledged his  title,  and  was  thus  estopped  from  setting  up 
any  claim  anterior  to  the  mortgage.  Douglass  v.  Scoity 
5  Ohio  B.  194.  Similar  to  the  case  at  bar,  is  that  where 
a  creditor,  having  a  right  to  set  aside  a  conveyance  as 
fraudulent,  treats  with  the  grantee  as  to  the  subject  mat- 
ter of  the  conveyance,  recognizing  it  as  valid.  He  is 
estopped  from  afterwards  disputing  its  validity.  Rennick 
V.  The  Bankj  8  Ohio  R.  529.—FUch  v.  BaMwin,  17  Johns. 
R.  161. 

On  either  hypothesis,  then,  whether  he  did  or  did  not 
derive  title  by  his  bid  at  sherifl^s  sale,  Conklin  had  no 
right  to  the  rent.  The  money  paid  him  by  Harvey,  the 
tenant,  was  due  to  Smith. 

No  doubt  the  latter  could,  notwithstanding  the  payment 
to  Conklin^  have  still  enforced  his  claim  for  rent  against 
Harvey. 

But  had  he  the  right  to  consider  the  money  paid  to 
ConkUn  as  so  much  had  and  received  for  his  use,  and 
claim  it  as  such?  It  is  feared  there  is  no  privity  of  con- 
tract between  the  parties. 
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It  is  ime  that  in  the  decisions  of  other  states,  as  well  as  ^<^*  '^^'^» 
in  tie  elementary  writers,  there  is  abundance  6f  authority      ^^^' 
to  sustain  this  action.    But  it  is  believed  that  the  doctrine     Covxuh 
uniformly  held  by  this  Court,  has  been  the  other  way.      Bxi'tb. 
Sabnon  v.  Browne  6  Blackf.  347.— Forbu?  y.  Kemp,  7  id. 
•  544^    The  opinion  in  the  latter  case,  drawn  up  with  great 
care  and  ability  by  judge  Sullivan,  has  been  repeatedly 
IbUowed  since.    BrUxell  v.  Fryberger^  2  Ind  K  176. 

We  adhere  to  these  decisions,  though  it  may  seem  a 
great  hardship  in  this  particular  case. 

In  amending  their  declaration,  counsel  w»re,  no  doubt, 
misled  by  a  too  hasty  view  of  the  language  of  judge 
Blaekfardj  in  Omklin  v.  Smithj  3  Ind.  B.  284,  when  the 
ease  was  first  in  this  Ckmrt    It  is  thus  expressed : 

^  There  was  evidence  tending  to  prove  that  certain  rent 
doe  to  Smithy  the  plaintifi^  from  a  tenant  who  had  occu- 
pied certain  real  estate  of  Smith%  had  been  improperly 
received  from  the  tenant  by  ConkHfij  the  defendant  But 
tf  it  be  admitted  that  Smith  had  a  legal  claim  against 
ConkMnj  for  the  money  received  by  Conldiny  it  can  not 
be  recovered  in  tiiis  action  for  money  paid.  The  proper 
form  of  action  in  such  case,  would  be  for  money  had  and 
received.'' 

This  language  is  not  an  authority  for  the  action  now 
before  us.  It  covertly  imports  a  doubt  whether  Smith  had 
any  legal  daim  whatever  against  Con/din. 

In  accordance  with  the  settled  doctrine  of  this  Court, 
the  judgment  must  be  reversed. 

I)sr  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  lemanded,  &c 

X  Raridenj  for  the  appellant 

X  &  Newman  and  J.  P.  SiddaU,  for  the  appellee. 
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Not.  Tenn, 
1855.  Witter  and  Another  v.  Tatlob. 


WlTTVB 

y^  If  the  affidavit  for  a  change  of  yenne,  in  a  civil  cause,  is  in  sahstantial  confbr- 

Tatloh.  toitj  to  the  statate,  the  duty  of  tiie  Court  to  grant  it  is  imperatiTe.  Cknmter 
affidavits  are  not  admissible;  nor  can  the  personal  knowledge  of  tiie  jadge 
in  relation  to  the  fiMts  sworn  to,  be  allowed  to  afibct  the  application. 
An  affidavit,  before  a  judge  of  Common  Pleas,  for  a  change  of  venue,  aUeged 
as  the  ground  of  the  application,  that  the  judge  had  been  engaged  as  coun- 
sel for  the  adverse  party,  ftc,  witfaout  alleging,  in  &e  words  of  die  statute, 
that  the  engagement  was  "prior  to  his  election  as  judge,"  &c.  Hdd,  not- 
withstanding, that  the  affidavit  was  sufficient 

^;^<*»y»  APPEAL  from  the  St.  Joseph  Court  of  Common  Pleas. 

Stuart,  J. — Taylor^  assignee  of  Demingy  sued  WiUer 
and  MiUefy  partners,  &c.,  on  a  promissory  note.  Trial  by 
the  Court  Finding  and  judgment  for  the  plaintiff  for 
633  dollars. 

During  the  progress  of  the  cause,  an  exception  was 
taken  to  the  opinion  of  the  Court  in  oveiruling  a  motion 
for  a  change  of  venue. 

Witter^  one  of  the  defendants,  filed  an  affidavit  to  the 
effect  that  judge  Egbert^  before  whom  the  action  was 
pending  in  the  Common  Pleas,  had  been  engaged  as 
counsel  for  the  plaintiff  in  the  cause,  as  law  partner  of 
W.  O.  George^  the  plaintiff's  attorney  of  record;  and  that 
therefore  he  believed  that  said  defendant  could  not  have  a 
fair  trial;  requesting  a  change  of  venue  to  the  SL  Joseph 
Circuit  Court 

While  the  motion  for  a  change  of  venue  was  pending, 
Taylor^  the  plaintiff  below,  filed  the  affidavits  of  Nicar^ 
his  agent,  and  Oeorge^  his  attorney,  controverting  the  fact 
chiefly  relied  upon  in  WiUer^s  affidavit  It  is  not  impor- 
tant to  state  the  various  motions  and  rulings  which  fol- 
lowed.   The  motion  for  a  change  of  venue  was  overruled. 

To  this  opinion  the  defendants  excepted,  and  this  is  one 
of  the  errors  assigned. 

Applications  for  change  of  venue,  in  civil  cases,  are  not 
addressed  to  the  discretion  of  the  Court  Like  surety  to 
keep  the  peace,  they  are  measured  more  by  the  feelings  of 
the  party  making  the  application,  than  by  any  distinctive 
features  which  the  Court  might  recognize  as  a  just  ground 
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of  apprehennon.    If  the  affidavit  is  in  substantial  confor-  ^v-  '^^'rm, 
mity  to  the  statute,  the  change  must  be  granted.    The      ^^^* 
statute  is  explicit.    The  *<may"  as  there  used,  is  clearly     Wittsk 
imperative  and  not  discretionary.    2  TL  8.,  p.  74.  Tatlob. 

The  article  on  change  of  venue  in  civil  cases,  so  fiur  as 
it  is  applicable  to  the  question  before  us,  reads — 

^  Sec.  207.  The  Court,  in  term,  or  the  judge,  in  vaca- 
tion, may  change  the  venue  of  any  civil  action,  upon  the 
application  of  either  party,  made  upon  affidavit,  showing 
one  or  more  of  the  following  causes,  viz.: 

^UrsL  That  the  judge  has  been  engaged  as  counsel  in 
the  cause,  prior  to  his  election  or  appointment  as  judge, 
or  is  otherwise  interested  in  the  cause."    2  B.  S.,  p.  74. 

This  is  the  reason  attempted  to  be  assigned  by  Witter^ 
but  the  language  of  the  statute  is  not  strictly  pursued. 
It  is  indeed  alleged  that  judge  Egbert  had  been  of  coun- 
sel, &C.  But  the  words  ^' prior  to  his  election  as  judge," 
&c^  are  omitted.  These  words  do  not  seem  applicable  to 
tbe  present  case.  The  chief  fact  to  be  alleged  is  the  em- 
ployment as  counseL  If  so  employed,  it  would  not  seem 
to  be  very  material  when — whether  before  or  after  his 
election.  For  instance,  the  Common  Pleas  judge  may 
practice  in  the  Circuit  and  Supreme  Courts.  2  B.  S.,  23. 
If^  after  the  election  of  judge  I^bertj  this  note  had  been 
placed  in  the  hands  of  I^bert  and  Oeofge^  as  law  part- 
ners, for  collection ;  if  they  had  sued  in  the  Circuit  Court 
and  been  nonsuited;  if  the  suit  were  then  instituted  by 
one  partner  as  attorney  before  the  other  as  judge,  no  pru- 
dent litigant,  whatever  might  be  his  faith  in  judicial  inte- 
grity, could  stifle  his  apprehensions.  The  supposed  case 
would  be  clearly  within  the  spirit  and  meaning  of  the  law. 
And  yet,  like  the  case  at  bar,  he  could  not  say  that  the 
judge  was  of  counsel  before  his  election.  The  Courts 
would  justiy  hold  such  a  state  of  facts  to  be  within  the 
statute,  and  therefore  entitling  the  party  to  a  change  of 
venue. 

The  affidavit  explains  why  the  belief  of  the  judge's  inte- 
rest in  the  cause  is  entertained;  namely,  because  he  is  the 
law  partner  of  Oeorgej  the  attorney  of  record  for  Taj^lor. 
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Not.  Tenn,       The  ri^t  of  the  judge  of  Common  Pleas  to  practice  in 
^Q^'      the  higher  Coorts,  ia  so  fiir  unfortanate  as  it  may  often 
WiTTMt     place  that  officer  in  a  doubtfol  position  towards  canaes 
Tatlos.     pending  in  the  Court  over  which  he  presides.    It  is  easy 
to  imagine  how  he  may  often  be  innocently  entangled. 
That,  it  is  hoped,  is  the  fact  here.     Yet  it  is  equally  easy 
to  see  very  plausible  grounds  why  parties  should  be  appre- 
hensive whether  a  fair  trial  could  be  had  before  such  an 
officer. 

Hence  the  necessity  that  so  important  an  auxiliary  to 
the  pure  and  impartial  administration  of  justice,  should 
be  liberally  regarded  by  the  Courts. 

Especially  should  the  practice  of  admitting  counter  affi- 
davits  be  discouraged.  It  is  a  practice  which  happily  has 
never  found  favor  with  the  legislature  or  the  Courts  of 
this  state.  Such  a  {Mractioe  is  certainly  not  provided  for 
in  the  act  It  would  be  contrary  to  all  our  past  history 
to  tolerate  it.  It  was  clearly  very  far  firom  the  intuition 
of  the  legislature  to  institute  a  dangerous  contest  of  affi* 
davits.  The  basis  on  which  to  move  for  a  change  is  the 
affidavit  of  the  party.  On  that,  and  that  alone,  the  Court 
must  act  If  any  one  of  the  statutoiy  requirements  is 
complied  with,  the  duty  of  the  Court  is  imperative. 

Something  is  said  about  the  personal  knowledge  of  the 
Court  But  the  position  is  wholly  unsound.  Even  though 
the  judge,  in  this  instance,  knew  every  word  of  the  affida- 
vit to  be  false,  that  is  nothing  to  the  purpose.  He  is  not 
to  establish  a  vidons  principle,  even  to  accomplish  a  desir- 
able end.  His  personal  knowledge  is  like  that  of  a  juror 
who  has  not  been  sworn  to  testify,  to  his  fellow  jurors. 
The  judge  is  not  at  liberty  to  predicate  any  judicial  action 
upon  it  The  rights  of  parties  do  not  depend  upon  his 
private  knowledge.  They  are  to  be  determined  solely  by 
what  is  judicially  adduced  in  due  course  of  law.  This 
office,  in  i^^plications  for  change  of  venue,  the  affidavit 
alone  can  perform. 

If  the  party  commits  peijury  in  the  affidavit,  he  subjects 
himself  to  the  consequences.  He  takes  his  change  at  his 
periL 
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It  is  proper  to  add,  that  Witter  had  some  just  grounds  ^^^-  T^nu, 


1855. 


of  apprehension,  as  disclosed  in  the  record  and  alignment. 
It  is  admitted  in  the  affidavit  of  Oeorge  that  he  and  judge  Gbsbv 
Egbert  were  partners  for  the  practice  of  law  in  the  higher  Qmv. 
Courts.  It  is  further  admitted  in  argument  that  judge 
Egberi  had  presented  the  note  in  suit  to  the  makers  for 
payment  These  two  facts  very  naturally  suggest  the  in- 
quiry, why  judge  Egbert  presented  the  note  for  payment, 
if  it  was  not  under  his  control  for  collection. 

Under  the  circumstances,  we  are  of  opinion  the  affidavit 
was  good,  and  that  the  Court  erred  in  refusing  the  change 
of  venue. 

The  other  errors  assigned  are  not  material  to  be  con- 
sidered. 

Per  Owriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

iL  O.  DeavUtj  for  the  appellant 

Wi  G.  Oeorge f  for  the  appellee. 


Gbeen  V*  Green. 


la  aa  flctkm  for  »  diToroe,  nndflr  tbe  B.  S.  1 868,  wiun  the  deftodaat  k  a  nos- 
midcnt,  a  paUication  of  Dotke  of  the  pendencj  of  the  suit,  pnmiaiit  to  tbe 
statute,  U  fofficieiit  to  giye  jmisdiction  of  the  person  of  the  defendant, 
widiovt  die  iesnin^  of  a  Bvmmone. 

In  «  pabUeatfam  of  notice  to  »  non-reaident  defimdaBt  of  the  pendency  of  an 
actwn,  it  la  not  neoenaiy,  under  the  B.  S.  1852,  to  ipedfy  the  day  of  the 
oommenoement  of  tiie  tenn  at  which  the  caoBe  will  stand  for  triaL 

Petition,  nnder  the  B.  S.  1859,  for  a  diYoroe,  and  decree  for  the  plaintiff. 
There  waa  no  appearanee  by  the  defendant,  nor  bj  the  prosecntiag  attorney. 
Hdd,  Oat  the  neg^  of  tiie  prosecvting  attonej  to  appear,  oonld  not  be 
assigned  for  enor. 

In  a  decree  for  dirorce,  die  Conrt  gave  certain  property  to  the  wife  for  ali- 
mony, mstead  of  a  smn  in  gross.    Edd,  under  die  B.  8. 1859,  diat  diis  was 

Vol.  VIL— 8 
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Not.  Term,       APPEAL  from  the  Putnam  Circiiit  Court 
^^^'  Pbrkinb,  J. — Complaint  for  divorce.    Divorce  decreedL 

Grxxh      No  summons  was  issued  for  the  defendant,  but  an  affi- 
GuBxv.      davit  of  non-residence  was  filed,  and  publication  of  notice 
made.     The  notice  was  for  the  appearance  of  the  defen- 
2^ofjJjligr  SO.  ^^^^  ^^  ^^  ^^^^  term,  without  mentioning  the  day  when 
the  term  was  to  commence.    The  defendant  did  not  ap- 
pear, and  the  divorce  was  decreed  in  the  absence  of  any 
defence  on  the  part  of  the  prosecuting  attorney.    The 
Court  decreed  certain  property  to  the  complainant  as  ali* 
mony,  but  not  a  sum  in  gross. 
It  is  insisted — 

1.  That  a  summons  should  have  issued  for  the  defen- 
dant, although  he  was  a  non-resident  See  2  R.  S.  1852, 
pp.  235, 236,  ss.  10  and  11. 

2.  That  the  notice  to  appear  was  bad,  because  it  did 
not  name  the  day  on  which  the  term  of  the  Court  would 
commence. 

3.  That  it  was  error  in  the  Court  to  decree  a  divorce 
upon  a  default,  without  an  appearance  by  the  prosecuting 
attorney. 

4.  That  the  decree  for  alimony,  not  being  for  a  gross 
sum,  is  erroneous. 

On  the  first  point,  we  are  of  opinion  that  it  was  not 
necessary  to  issue  a  summons.  It  has  not  been  under- 
stood, in  general  practice,  that  it  was  necessary  to  issue  a 
summons  where  an  affidavit  was  filed  that  the  defendant 
was  a  non-resident,  though  the  statute  enacts  (2  R.  S., 
p.  35,)  that  a  civil  action  shall  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  We  think 
the  same  construction  should  prevail  in  divorce  cases,  and 
section  38,  p.  35,  svpra^  expressly  puts  such  cases  on  the 
same  footing  with  others  requiring  publication  of  notice. 

On  the  second  point,  we  are  of  opinion  that  the  notice 
was  sufficient  without  naming  the  day  on  which  the  term 
of  the  Court  commenced.  It  was  for  the  appearance  of 
the  defendant  at  the  next  term,  &c  Now,  the  time  of 
holding  the  term  is  fixed  by  law,  of  which  all  suitors  are 
bound  to  take  notice;  and,  indeed,  the  day  fixed  for  the 
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commencement  of  the  term  might  be  changed  by  the  Not.  Term, 
legislatme  after  the  publication  of  notice,  and  the  defen-      ^^o5. 
dant  required  to  appear  on  the  day  subsequently  named     Tatlob 
in  the^fatute.     See  2  R.  S^  p.  35,  ss.  87,  38.  CoinrxB. 

No^hirdly,  do  we  think  the  failure  of  the  prosecuting 
attorney  to  appear  and  defend  the  cause,  can  be  assigned 
for  error.  The  statute  simply  makes  it  his  duty  so  to 
appear  and  act;  but  it  does  not  say  the  Court  shall  not 
proceed  if  he  fails  to  appear,  nor  does  it  make  it  the  duty 
of  tiie  Court  to  require  his  appearance.  2  B.  S.,  p.  238, 
8-27. 

The  D|psecuting  attorney  may  subject  himself  to  some 
liabtlity^r  a  neglect  of  duty,  but  this  will  not  affect  the 
regularity  of  the  decree. 

On  the  last  point,  the  decree  for  alimony  must  be  re- 
versed. The  statute  is  express  that  such  decree  must  be 
for  a  sum  in  gross.  In  this  case  it  was  not.  Rice  v.  Rice^ 
6  Ind.  B.  100. 

GooKiNS,  J.,  having  been  concerned  as  counsel,  was 
absent. 

Per  Curiam, — The  decree  for  alimony  is  reversed  with 
costs.     The  residue  of  the  decree  is  affirmed. 
&  B.  Gookins^  far  the  appellant 


Taylor  and  Others  v.  Conner  and  Others. 

A  testator,  in  dispoBlng  of  aH  his  estate,  after  diiectingthat  faU  debts  should  be 
edlected,  and  that  after  paying  his  indebtedness,  the  residue  sboold  be 
eqoallj  diyided  among  his  daoghten,  specifying  them,  "gaye  and  be- 
queathed onto  his  sons,"  mentioning  them  by  name,  all  his  real  estate,  con- 
sisting, &C.,  "to  be  eqoally  diyided  between  them  or  Iheur  heirs."  When 
tiie  will  was  made.  A,  and  B.,  two  of  the  testator's  sons  mentioiied  in  the 
win,  were  dead,  and  the  testator  knew  the  fiust.  There  was  no  residuary 
daose  in  the  will  relating  to  the  realty.  Bidd,  that  the  testator's  intention 
was  to  ^Te  to  the  heirs,  being  in  this  case  the  children,  of  ^.  and  B.,  the 
shans  that  would  have  gone  to  their  fittfaen  respecdyely,  had  they  been  liTing. 
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Not.  Term,    The  Ptobaie  Coorts,  in  1831,  had  no  jwiidictkm  of  proeeadfagf  fbr  partbiaB. 
1855.  Bach  jurifldietion  wm  not  conferred  until  1833. 

Where  a  Court  has  no  jurisdiction  of  the  subject  matter  of  a  suit,  its  proceed- 

Tatlob         ingsareToid. 

CoKVEn.  Where,  in  the  case  of  non-iesideot  defendants,  the  statute  reqaSres  ^at  notice 
■haU  be  giTen  by  pnblifiatbn  for  a  particular  period,  &e.,  and^nice  not 
haying  been  published  the  period  prescribed,  the  Court  proceeds  to  take 
jurisdiction  of  the  persons  of  such  defendants  and  to  render  a  decree  affect- 
ing their  interests,  tiie  decree,  as  to  thera,  is  erroneous,  at  least,  ff  not  Toid. 
The  purchaser  of  real  estate  under  a  rold  judicial  sale,  most,  in  a  piooeediag 
to  reoorer  back  the  pnrchase4none7  with  interest,  account  for  the  rents  and 
profits  received  by  him  while  in  possession  of  the  premises. 

Friday,  APPEAL  fipom  the  Hamilton  Circuit  Court. 

Ab..e^30.       p^^^^^^  j_^  ^^  ^  iiqnndioii  to  lestounJ^e  prose- 

cntion  of  an  ejectment  suit  The  material  fam  in  the 
case  follow* 

In  1829^  Oeorge  DalCy  being  seized  of  certain  lands, 
made  his  last  will  and  testament,  and,  in  1830,  died.  The 
will  reads: 

"In  the  name  of  God,  amen.  I,  George  Dale,  of  the 
county  of  Hamilton,  and  state  of  hkdiana,  being  of  sound 
mind  and  memory,  do  make  and  publish  this  my  last  will 
and  testament,  to-wit: 

^First.  I  direct  that  all  of  my  debts  be  collected,  and, 
after  paying  my  debts,  the  residue  be  equally  divided 
among  my  daughters,  Fraau:e$,  Betsey,  Hannahy  Letty, 
Mary,  Rebecca,  and  Nancy. 

^^  Secondly.  I  give  and  bequeath  unto  my  sons,  George, 
Alexander,  Joseph,  John,  Sydnor,  and  Samuel,  all  my  real 
estate,  consisting  of  three  quarter-sections  of  land  lying  in 
the  county  of  Hamilton,  and  state  of  Indiana,  and  also  a 
tract  of  land  lying  on  the  waters  of  the  north  fork  oi  Lick- 
ing, in  the  state  of  Kentucky,  containing  about  one  thou- 
sand  acres,  to  be  equally  divided  among  them  oi  their 
heirs. 

"  Thirdly.  I  give  and  bequeath  unto  my  niece,  Edith 
Dale,  daughter  of  Polly  Gillam,  my  bed  and  bedding;  and, 
in  case  she  should  die  without  heirs,  it  is  my  request  that 
the  said  bed  and  bedding  should  descend  to  my  niece,  JKi- 
nerva  Dale,  daughter  of  my  son,  John  Dale. 

"I  do  appoint,"  icc^  <^my  executor,"  &c. 
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At  the  time  of  the  execution  of  the  foregoing  -will,  two  Nor.  Term, 
of  the  BODS  of  the  testator,  Sg/dnar  and  Charge^  were  dead,      ^^^^ 


and  known  to  be  so  by  their  father.  Tatx^b 

The  will  was  dnly  proved.  Coma. 

b  1831,  John  DdU^  one  of  the  above^euned  devisees, 
filed  his  petition  for  partition  in  the  MamiUon  Probate 
Court,  asking  the  appointment  of  commissioners  to  divide 
the  lands  in  .Bbmiftcm  county,  in  accordance  with  the  terms 
of  the  wilL  Commissioners  were  appointed.  They  di- 
vided the  lands  into  six  parts,  giving  one  to  the  heirs  of 
jSydaor,  and  one  to  the  heirs  of  Oeorge  Dale^  junior,  de- 
ceased; ^to  the  heirs  and  legal  representatives  of  Sgdnar 
Dale^  the  west  half  of  the  soath-east  quarter  of  section 
thirty,  township  nineteen,  range  five  east;  to  the  heirs, 
and  legal  representatives  of  George  Dakj  junior,  the  south 
half  of  the  north-west  quarter  of  section  thirty-two,  same 
township  and  range.'' 

Hie  Court  confirmed  the  partition  made  by  the  com- 
missioners. 

In  1837,  the  same  Join  Dale^  on  whose  petition  the  fore- 
going partition  was  made,  concluding  that  the  devises  to 
Sgdnor  and  Cteorge  Daky  junior,  did  not  go  to  their  heirs, 
but  lapsed  to  the  heirs  in  general,  on  account  of  said  Sifd* 
nor  and  George  Dakj  junior,  being  dead  at  the  date  of  the 
devises,  again  filed  a  petition  in  the  HiamiUon  Probate 
Court,  asking  partition  of  the  two  half-quarter  sections 
assigned  to  said  heirs  in  the  partition  of  1831.  He  gave 
notice  of  the  filing  of  his  petition  by  three  successive  pub- 
UcationB  in  the  newspaper  printed  and  published  in  JEZam- 
ilion  county,  more  than  four  weeks  previous  to  the  first 
day  of  the  term  of  the  Court  at  which  his  petition  was  i»e- 
sented. 

The  notice  required  by  statute  was,  ^  at  least  four  weeks, 
in  some  public  newspaper  in  this  state,"  pievious  to  the 
term  of  the  Court,  &c  Act  of  February  1, 1831,  continued 
in  the  code  of  1638,  p.  426. 

The  Court  appointed  commissioners,  who  reported  the 
grounds  not  susceptible  of  division,  &&,  and  the  Court 
ordered  them  to  he  sold.    At  the  sale,  WilUam  Conner  and 
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Not.  Term,   Bicknel  Cole  purchased  the  west  half  of  the  south-east 

^^^'      quarter  of  section  thirty,  township  nineteen,  range  five 

Tatlob     east,  for  the  sum  of  990  dollars,  payable  in  nine  and  eigh- 

CoKirxs.     teen  months,  being  the  half-quarter  section  set  off  to  the 

heirs  of  Sydnor  Dale  in  the  partition  of  1831.     Cole  and 

CofMer  paid  a  port  of  the  purchase-money,  and  a  part 

remains  unpaid,  and  they  have  received  no  deed,  the 

matter  standing  unclosed  upon  the  docket  of  the  Probate 

Court. 

In  1845,  certain  of  the  heirs  of  Sydnor  DaUj  having  be* 
come  of  age,  and  believing  they  had  a  right  to  the  land 
in  question,  under  the  will  of  George  Dale,  senior,  com- 
menced an  ejectment  against  Conner ,  then  in  possession, 
to  recover  said  half-quarter  section;  and  Cowner  filed  this 
bill  to  enjoin. 

Answers  and  cross  bills  were  filed,  depositions  taken,  &c^ 
and  the  Court  finally  decreed  that  the  sale  to  Conner  and 
Cole  was  void;  that  they  were  entitled  to  be  refunded  the 
moneys  paid,  with  interest,  and  the  Court  ascertained  the 
amounts  due  from  the  several  persons  concerned;  that  the 
ejectment  suit  should  not  be  enjoined,  &c.;  but  took  no 
account  of  the  rents  and  profits  of  the  real  estate  while 
occupied  by  the  purchasers. 

Several  questions  arise  upon  this  record.  The  first  that 
we  shall  examine,  relates  to  the  construction  of  the  wiU  of 
George  Dale,  senior,  deceased.  That  will,  as  we  shall 
assume,  disposes  of  all  his  property,  though  it  does  not,  in 
terms,  assert  the  fact,,  and  no  evidence,  as  should  have 
been  the  case,  removes  the  uncertainty.  It  expressly  dis- 
poses of  all  his  choses  in  action  and  his  real  estate,  and  tfn 
article  of  personal  property  besides.  And  if,  as  may  be 
inferred,  he  was  an  aged  man,  who  had  survived  his  wife, 
and  ceased  to  keep  together  a  family  and  to  follow  any 
business,  he  would  not  probably  have  any  other  property 
than  that  named  in  his  will. 

The  question  upon  the  will  is,  what  became  of  the  two- 
sixths  of  the  real  estate  nominally,  it  is  contended,  given 
to  Sydnor  and  George  Dale,  junior,  alone,  who  were  dead 
at  the  time  of  the  devise,  and,  of  course,  could  not  take? 
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Did  ihey  go  to  the  heirs  of  Sydnor  and  Georgey  junior,  or  ^o^*  '^^nn^ 
did  they  lapse  to  the  heixs  in  general?  1^55. 

They  must  have  done  one  or  the  other,  as  there  is  no  Tatlob 
lesidiiary  clause  in  the  will  under  which  they  could  have  CoimEit. 
passed  to  particular  devisees.  If  it  be  true  that  the  devise^ 
by  the  terms  of  the  will,  was  to  Sydnor  and  George^  junior, 
then,  they  being  dead,  and  there  being  no  residuary  clause 
in  the  will,  by  the  common  law,  the  devise^  being  void, 
lapsed  to  the  heirs  generally,  though,  under  our  statute, 
since  1843,  it  might,  perhaps,  have  gone  to  the  heirs  of  the 
devisees.  B.  8.  1^  p.  489,  sec  23.-2  R.  S.  1852,  p. 
313,  sec.  13. 

But  was  the  devise  to  Sydnor  and  George  Ddte^  junior? 
They  were  dead,  and  knovni  to  be  so  by  the  testator,  and, 
hence,  a  devise  to  them  would  be  void;  and  yet  the  testa- 
tor was  disposing  of  all  his  estate,  and  specifying  the  share 
he  wished  each  of  his  children  to  have.  By  his  will  he 
gives  to  each  of  his  living  sons  one  undivided  sixth  of  his 
real  estate— not  any  specific  piece  of  it.  This  seems  to  be 
the  share  that  he  designed  those  sons  severally  to  have; 
and  if  they  are  not  to  be  limited  to  that  share,  then  the 
children  of  Sydnor  and  George^  junior,  the  testator's  grand- 
children, get  almost  nothing.  Could  the  testator  have 
intended  that?  The  language  of  the  devise  is,  ''I  give," 
&c,  ^to,''  &C.,  to  be  divided  among  them,  ^^or  their  heirs.'' 

Had  the  language  been  to  them  cmd  their  heirs,  the  word 
heirs  would  probably  have  been  regarded  as  a  term  of  limi- 
tation; but  it  is  among  them  or  their  heirs,  that  is,  among 
them  so  far  as  they  are  living,  and  among  their  heirs — 
those  who  stand  in  their  places — so  far  as  they  are  dead. 
We  think  the  testator  intended  to  give  to  the  heirs  of  Sydr 
nor  and  George^  juidor,  the  shares  that  would  have  gone 
to  their  fathers  respectively  had  they  been  living,  naming 
the  fathers  for  the  sake  of  convenience,  in  Us  will,  to  indi- 
cate the  proportion — ^the  shares.  In  other  words,  we  think 
the  devise  was  not  in  fact  to  Sydnor  and  George^  junior, 
bat  to  their  heirs.  This  construction  of  the  will  may  not 
be  favored  by  common  law  authorities,  but  seems  to  us  to 
be  justified  by  common  sense;  and  that  it  is  by  common 
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Not.  Term,   jQstice,  the  enactment  of  oar  statutes  abore  cited  indi- 
^^^'      cates. 


Tatu>b         Under  the  will,  then,  Alexander^  Joseph^  Johnj  and  Samuel 


V. 


CoNKBs.  Dale^  had  each  an  undivided  sixth  part  of  the  real  estate 
Df  the  testator,  George  DcUe^  senior,  and  the  heirs  of  Sj^ 
nor  and  George^  junior,  had  eadi,  as  a  group,  an  undi- 
vided sixth  part  of  all  of  said  real  estate;  and,  by  the  will, 
all  the  real  estate  was  disposed  of  to  the  devisees  as  ten* 
ants  in  common  under  our  statute. 

The  proceedings  for  partition  in  the  HamiUon  Probate 
Court,  in  1831,  were  utterly  void,  because  the  Court  had 
no  jurisdiction  of  the  subject  matter.  Such  jurisdiction 
was  not  conferred  till  1833.  Doe  v.  SmUh^  1  Ind.  R.  451. 
All  the  devisees  continued,  therefore,  notwithstanding 
those  proceedings,  to  be  tenants  in  common  of  all  the 
property. 

The  proceedings  in  1837,  in  the  same  Court,  for  parti* 
tion  of  a  portion  of  the  devised  lands,  in  addition  to  the 
fact  that  they  were  based  upon  an  entirely  fiedse  assump^ 
tion  as  to  their  ownership,  were,  it  would  seem,  void  ton 
the  want  of  notice  to  the  parties  interested,  and,  hence,  for 
want  of  jurisdiction  over  the  parties.  The  statute  requir- 
ed the  publication  of  notice  four  weeks  in  the  newspaper. 
Now,  when  a  statute  prescribes  a  certain  thing  to  be  done 
to  constitute  constructive  notice  of  a  suit  or  legal  proceed- 
ings, does  it  not  take  all  of  that  thing  to  make  notice?  A 
part  would  seem  to  amount  to  nothing.  The  statute  in 
this  case  said,  publish  four  weeks  in  the  newspaper  and 
the  Court  shall  have  jurisdiction.  It  conferred  it  upon  no 
less  publication.  But  the  statute  was  not  complied  vrith, 
and  it  would  seem  to  follow  that  there  was  no  jurisdiction. 
No  discretion  was  left  to  the  Court  as  to  what  should  con- 
stitute notice.  The  statute  was  plain  in  its  requirement. 
No  judicial  question  arose  upon  its  meaning  on  this  point. 

The  partition  proceedings  of  1837,  were  but  as  to  two- 
sixths  of  the  property,  and  if  void  as  to  that,  they  still  left 
the  whole  in  the  devisees  as  tenants  in  common.  The 
sale  to  Conner  and  Cole^  under  those  proceedings,  was  of 
no  validity,  conferred  no  rights,  and  constitutes  no  ground 
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on  which  to  rest  an  injunction  npon  the  ejectment  to  ^▼^  Term, 
reoover  the  legal  poBseseion.  ^^^ 

But,  on  this  point,  it  is  proper  we  should  remark,  that  it  Tatlor 
is  not  necessary  to  our  conclusion  to  hold  the  notice  in  the  Cokhes. 
proceedings  of  1837  absolutely  void;  and  as  it  is  preferred 
by  a  part  of  the  Court  that  the  point  should  not  be  con- 
aidered  as  decided,  it  is  left  open.  The  insufficiency  of  the 
notice  rendered  the  proceedings  erroneous,  at  all  events, 
and  they  may  yet  be  reversed  on  appeal,  thus  reaching  the 
same  result  The  Court  below,  whether  holding  them 
enoneous  or  void,  set  aside  the  sale  against  Conner^  and 
he  does  not  appeal  or  complain  of  the  decree.  It  is  the 
heirs  who  appeal  and  complain  of  other  parts  of  the  decree 
below. 

Ab  to  the  refunding  of  the  money,  with  interest,  paid  by 
Qnmer  and  Cole  on  their  purchase,  if  the  suit  for  an  in- 
junction was  the  proper  one  in  which  to  adjudicate  upon 
that  matter,  it  was  error  to  refuse  to  take  into  account,  in 
the  adjudication,  the  value  of  the  rents  and  profits  while 
the  purchasers  had  occupied  the  property. 

Per  CWriaifw— The  decree  against  the  heirs  to  refund, 
witii  all  other  decrees  in  the  cause  against  them,  is,  there- 
fore, reversed,  and  the  cause  remanded  with  instructions 
to  dismiss  the  bill  for  an  injunction,  together  with  all  cross 
bills  depending  upon  it,  leaving  the  devisees  to  pursue 
such  course  as  they  may  deem  best  for  recovering  and  ap- 
portioning among  themselves  their  real  estate;  and  leav- 
ing the  questions  of  refunding  payments  and  interest,  and 
accounting  for  rents  and  profits,  improvements,  &&,  to  be 
adjusted  by  jffoper  proceedings  between  Conner  and  Cole 
and  the  devisees,  each  party  paying  his  own  costs  here 
and  in  the  Court  bdow;  aU  which  Lb  to  be  certified. 

L.  Barbour  and  A.  O.  Porter^  for  the  appellants. 

&  Yandes,  for  the  appellees. 
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Not.  Teno, 

1855. 

Natb 

y. 
Natb. 


Tim 

180  MO 


Nave  v.  Nave. 

In  smtfl  for  diyorce,  under  the  statnte  of  1843,  the  partiefl  reepecdrdy  had 
the  right  to  examine  their  witnesses  onHy  in  Conrt,  or  to  take  their  depo- 
sitions. 

In  the  construction  of  statutes,  the  word  may  will  be  construed  to  be  synony- 
mous with  ahaUf  where  public  interests  and  rights  are  ooncemod,  and  where 
the  public  or  third  persons  hare  a  claim  de  jure  that  the  power  shall  bo 
exercised. 

The  fourth  clause  of  section  45  of  the  statute  of  1843  relalang  to  diyoroea, 
(B.  S.  1843,  p.  602,)  did  not  concern  public  rights,  but  merely  gaye  a  priyi- 
lego  to  the  parties,  for  their  benefit  or  oonyenienoe,  which  they  might  exer- 
cise or  not  at  their  pleasure. 

Depositions  could  not  be  taken  conditionally,  after  answer  filed,  either  in  die 
English  chancery  or  under  our  statute. 

In  a  suit  for  diyorce,  depositions  were  taken  after  answer,  but  the  bill  of  ex- 
ceptions stated  that  they  were  taken  de  hew  ease.  Held,  that  the  statement 
amounted  to  nothing. 

A  finding  of  the  Circuit  Court  wiU  not  be  interfered  with,  except  where  the 
prei>onderance  of  the  eyidcnce  is  so  great  against  it,  as  to  show  it  to  be 
wrong  beyond  doubt. 


Friday, 
NovemerSO. 


APPEAL  from  the  Fountain  Circuit  Court. 

GooKiNS,  J. — Action  for  divorce  and  alimony  by  the 
wife  against  the  husband,  under  the  statute  of  1843,  alleg- 
ing cruel  and  inhuman  treatment  as  the  ground  of  divorce. 
The  husband  answered,  denying  the  charges  in  the  bill, 
and  setting  up,  by  way  of  cross  bill,  abandonment  by  the 
wife,  for  which  he  claimed  a  divorce.  The  Circuit  Court 
decreed  a  divorce  on  the  wife's  bill,  and  awarded  alimony, 
from  which  the  husband  appeals. 

Two  questions  are  made  in  this  Court,  one  as  to  the 
admissibility  of  the  plaintiff's  depositions,  the  other  upon 
the  sufficiency  of  the  evidence  to  sustain  the  decree. 

The  plaintiff^s  evidence  consisted  chiefly  of  depositions 
taken  de  bene  esse^  as  the  bill  of  exceptions  states,  to  the 
reading  of  which,  at  the  trial,  the  defendant  objected, 
unless  the  plaintiff  would  show  that  the  witnesses  were 
unable  to  attend  and  testify  in  person.  The  objection  was 
overruled,  and  the  depositions  were  received. 

The  statute  of  1843,  p.  602,  sec.  45,  provides  that  the 
practice  and  proceedings  in  suits  for  divorce,  shall  be  the 
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same  as  in  other  cases  in  chancery,  with  certain  exeep-  ^or.  Tenn, 
tions.     Among  the  exceptions,  it  ia  provided  that  wit*      1855, 
nesses  mojf  be  examined  orally  in  Court,  as  in  trials  at       Nats 
law.  Navk. 

The  statute  authorizing  depositions  in  cases  at  law, 
provides  that  they  may  be  taken  when  a  witness  is  about 
to  leave  the  state,  is  aged,  sick  or  infirm;  but  that  a  depo- 
sition so  taken  can  not  be  read  at  the  trial,  unless  the 
cause  for  taking  continues,  or  unless  the  witness  is  in* 
sane,  out  of  the  state,  or  dead  K  S.  1843,  pp.  720,  722, 
8&  265, 279. 

The  act  regulating  practice  in  chancery,  (R.  8. 1843,  p. 
842,  s.  68,)  provides,  that  depositions  may  be  taken  in  like 
manner,  and  subject  to  the  same  rules  and  regulations, 
as  in  suits  at  law;  and  the  67th  section  provides  that  the 
complainant  may  take  depositions  in  thirty  days  after  the 
subpcsna  is  served  or  publication  made,  and  the  defendant 
as  soon  as  his  answer  is  filed.  See  Phillips  v.  PhiUipSj 
5  lad.  B.  190. 

Under  the  statute  regulating  the  practice  in  actions  for 
divorce,  the  plaintiff'  had  her  election  to  examine  the  wit* 
nesses  orally  in  Court,  or  to  take  their  depositions.  The 
cases  in  which  the  word  ''may''  imports  ''shall,"  are  those 
in  which  public  interests  and  rights  are  concerned,  and 
where  the  public  or  third  persons  have  a  claim  de  jwe  that 
the  power  should  be  exercised.  The  Newburgh  Turnpike 
Company  v.  Miller^  5  Johns.  Ch.  R.  101.  No  such  rights 
axe  involved  in  this  question  of  practice,  but  a  privilege  is 
given  to  parties  litigant  for  their  benefit  or  convenience, 
which  they  may  exercise  or  not  at  their  election.  Maicom 
V.  Rogers^  5  Cow.  188. 

These  depositions  were  taken  de  bene  esse^  and  the  ques- 
tion is,  could  they  be  read,  regardless  of  the  condition? 

In  the  English  chancery,  depositions  could  not  be  taken 
generally  in  the  cause,  until  after  answer.  They  might  be 
taken,  de  bene  esse,  before  answer,  but  these  could  not  be 
read  at  the  trial,  unless  the  cause  for  taking  continued,  but 
the  witness  must  be  re-examined  after  answer.  1  Harr. 
Ch.  Pr.  370. 
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Not.  Term,  Onr  statate  has  changed  the  pradioe  in  this  respect,  by 
^Q^'  providing  that  depositions  may  be  taken  generally,  after 
Nats  the  service  of  process,  by  the  plaintiff,  oi  after  answer  by 
Katb.  the  defendant  If  depositions  could  be  taken  de  bene  esse 
at  all  in  chancery,  nnder  this  statate,  it  would  be  only 
within  the  thirty  days  by  the  plaintiff  and  before  answer 
by  the  defendant;  bat  there  is  no  such  thing  as  taking 
depositions  conditionally,  either  in  the  EngKsk  chancery, 
cnr  under  our  statute,  after  answer  filed  The  depositions 
in  this  case  were  taken  after  answer,  and  consequently  the 
statement  that  they  were  taken  de  bene  esse  amounts  to 
nothing.  The  defendant  attended  and  had  the  full  benefit 
of  a  cross-examination,  so  that  he  is  not  injured;  but  we 
do  not  put  the  case  on  tiiat  ground.  Having  determined 
that  it  was  a  suit  in  chancery,  in  which  depositions  might 
be  taken,  and  that  when  these  were  taken  they  could  not 
properly  be  taken  to  be  read  upon  condition,  he  would 
have  been  bound  by  them,  whether  he  attended  or  not. 

On  the  question  of  the  sufBiciency  of  the  evidence,  it  is 
enough  to  say  that  there  was  a  conflict  which  the  Circuit 
Court  has  weighed,  and  found  for  the  plaintiff  below.  If 
her  testimony  was  true,  the  charges  of  the  bill  were  fully 
sustained.  The  defendant's  testimony  tended  strongly,  in 
some  parts,  to  disprove  the  plaintiff^s  case;  and  while  we 
fully  concur  in  the  views  of  the  appellant's  counsel  in  re* 
gard  to  the  impropriety  of  granting  divorces  in  doubtful 
cases,  the  rule  which  prevails  in  this  Court  prevents  our 
interfering,  except  where  the  jHreponderance  is  so  great 
against  the  finding  of  the  Ciicoit  Court,  as  to  show  it  to 
be  wrong  beyond  doubt  That  preponderance  does  not 
appear  in  this  case,  and  the  decree  must  be  affirmed* 

Per  OurianL — The  decree  is  affirmed,  with  3  per  cent 
damages  and  costs. 

SL  &  Lane^  &  C.  WUlson  and  Z.  Bairdj  for  the  appel- 
lant 

M.  C.  Oregory  and  jR.  Jones^  tat  the  appellee. 
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Sot.  Tctin, 

1855 
LiTTLEjOBN  V.  MiLLiRONS  and  Others.  ! 

larrtBJOBxi 

T. 

A  wife,  with  the  usent  of  her  hiubaitd,  made  a  contract  with  a  medianic  for    Muxiboks. 
the  conatmcCioii  of  a  hoose  upon  her  leparate  estate.    BM,  that  tiie  build- 
mg»  *Bd  ^  intereet  of  the  wife  in  the  lot  upon  which  it  was  situate,  was 
sabject,  vnder  tiie  B.  S.  1843,  to  the  medianic's  lien  for  the  ralne  of  his 
labor. 

A  lifo  estate  <^  a  wife  in  land,  with  the  joint  seizin  of  heneif  and  her  hns- 
band,  was  an  htterest  in  land,  wldch,  bjr  the  B.  8. 1843,  might  be  bM,  for 
the  enfisroement  of  a  merhanin's  lien. 


APPEAL  from  the  JeffersM  CSicuit  Court.  ^<f^i 

CrooKiNBy  J. — BS3i  to  eiif<»roe  a  mechanic's  lien,  by  the 
iq>pellant,  against  the  appellees*  On  the  hearing,  the  Cir- 
coit  Ck>nrt  dismissed  the  bill  for  want  of  equity.  The 
plaixitiff  appeals. 

The  bill  states  that  on  the  9th  day  of  Aprils  1850,  the 
plaintiff  conyeyed  in  fee  to  the  defendant  Slewartj  lot 
nnmber  four  in  an  addition  to  the  town  of  Canaany  reserv- 
ing an  estate  for  life  to  the  defendant  Anna  W.  MilKrans, 
mother  of  said  Stewart^  and  wife  of  the  defendant,  AJex^ 
amder  MUUrons;  that  MUUrons  and  wife  are  seized,  under 
said  conveyance;  that  at  the  request  of  the  grantees,  he 
erected  a  house  on  said  lot;  that  by  the  original  contract 
they  were  to  pay  50  doUars  for  the  lot»  and  300  dollars  for 
the  house ;  that  at  their  request  he  made  some  additions 
to  the  house,  worth  18  dollars;  that  the  350  dollars  were  to 
be  paid  during  the  progress  of  the  work,  and  they  farther 
agreed  to  pay  18  dollars  for  the  extra  work;  that  the  work 
was  comfdeted  on  or  before  the  1st  day  of  Augtistj  and 
not  before  the  1st  day  of  JMffj  1850;  that  besides  50  ddl- 
lars  for  the  lot,  he  had  received  205  dollars  during  the 
prc^iress  of  the  work  on  the  honse,  leaving  113  dollars 
nnpaid,  which  had  been  demanded;  that  on  the  20th  of 
August,  he  filed  a  notice  of  his  lien  in  the  recorder's  office, 
pursuant  to  the  statute;  that  although  Alexander  MM' 
ironsy  the  husband,  took  no  active  part  in  the  business, 
he  was  present  and  assented  to  what  was  done,  and  pro- 
mised to  pay,  &c. 
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Not.  TeiA,       The  defendant,  John  P.  Stewart^  being  an  infant,  a  guar- 
^^*^*      dian  ad  litem  was  appointed  for  him,  who  put  in  the  com- 

LiTTLBJOHK  mon  answer. 

MiLLiBOKB.  The  answer  of  MUlirons  and  wife  admits  the  conyey- 
ance  and  their  seizin  of  the  lot  They  admit  that  the 
plaintiff  contracted  with  said  Anna  for  the  bnilding  of  the 
house,  but  say  it  was  not  built  according  to  the  agree- 
ment They  admit  that  the  original  contract  was  that 
they  were  to  pay  50  dollars  for  the  lot,  and  800  dollars 
for  the  house*  They  state  the  description  of  the  building 
stipulated  for,  and  allege  that  the  payments  were  to  be 
50  dollars  in  blacksmith  work,  whenever  required  by  the 
plaintiff,  200  dollars  in  money  when  the  house  was  com- 
pleted, and  100  dollars  in  one  year  thereafter,  and  deny 
that  the  payments  were  to  be  made  as  stated  in  the  bill ; 
that  said  Alexa/nder  Millirons^  who  was  to  do  said  black- 
smith work,  was  a  good  blacksmith,  and  had  been  at  all 
times  ready  to  do  the  work,  but  it  had  never  been  required. 
They  allege  the  payment  of  255  dollars;  that  the  house 
was  not  of  the  kind  contracted  for;  that  the  materials 
were  not  good,  and  the  work  not  well  done,  and  that  it 
was  worth  less  than  the  house  stipulated  for  by  firom  50 
to  100  dollars.  The  husband  denies  that  he  ever  agreed 
to  pay  18  dollars  for  additional  work,  and  the  wife  makes 
the  same  denial,  but  admits  that  during  the  progress  of 
the  work  the  plaintiff  suggested  an  alteration  of  the  plan, 
which  he  said  would  not  increase  the  cost  more  than  5 
dollars,  to  which  she  assented.  They  admit  the  filing  of 
notice  of  the  lien.  They  admit  that  the  husband  assented 
to  the  doing  of  the  work,  but  deny  that  he  promised  to 
pay  otherwise  than  sis  before  stated. 

The  plaintiff  replied,  denying  the  affirmative  matter  in 
the  answer. 

The  statements  of  the  bill  were  substantially  proved, 
and  it  was  shown  that  there  was  a  balance  of  113  dollars 
due  the  plaintiff  for  the  work.  The  affirmative  matters  in 
the  answer  were  not  established.  By  the  conveyance  a 
life  estate  was  created  in  the  wife,  which,  with  the  joint 
seizin  of  the  husband  and  wife,  was  an  interest  in  land, 
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which  might  be  sold,  nnder  the  statate  of  18439  in  regard  ^<^*  'l'^™* 
to  mechanics'  liens.    That  statute,  p.  777,  sec.  12,  provides,      ^^^* 
that  on  rendering  a  decree  in  such  case,  the  Court  shall  Littlbjohn 
direct  the  house  and  the  interest  of  the  employer  in  the  lot  millikoks. 
to  be  sold.     This  interest  was  a  fireehold,  and  we  think  a 
less  estate  even,  as  a  term  of  years,  might  be  ordered  to 
be  sold  under  this  statute,  for  the  purpose  of  enforcing  a 
lien. 

The  contract  is  objected  to  by  the  appellee,  as  having 
been  made  by  a  married  woman.  It  is  alleged  and  proved 
to  have  been  made  with  the  assent  of  her  husband,  and 
be  does  not  deny  his  promise  to  pay  for  the  work.  This 
statute  ought  to  receive  a  liberal  construction,  and  not 
such  a  one  as  would  put  it  out  of  the  power  of  a  husband 
and  wife  to  improve  the  property  of  the  wife  for  their  joint 
benefit.  K  the  wife  can  not  contract  for  such  a  purpose, 
there  is  a  stronger  reason  than  in  ordinary  cases,  why  the 
mechanic  should  retain  a  specific  lien  as  a  security  for  the 
bibor  bestowed  Disabilities  are  for  the  protection  of  par- 
ties incapable  of  contracting,  and  should  not  be  converted 
into  instruments  of  firaud  or  injustice.  The  plaintifPs 
equity  is  manifest,  and  we  think  the  Circuit  Court  eired 
in  disnussing  the  bilL 

Per  Curiam^ — The  decree  is  reversed  at  the  cost  of  Mill- 
irons  and  wife.  Cause  remanded,  with  instructions  to  the 
CSicuit  Court  to  enter  a  judgment  for  the  plaintiff  for  113 
dollars,  with  interest  from  the  date  of  the  former  decree, 
and  an  order  for  the  sale  of  the  house  mentioned  in  the 
bill,  and  the  interest  of  the  defendants,  Alexander  Millirans 
and  Atma  W.  JUUlironSy  in  the  lot  in  the  bill  mentioned. 

J.  O.  Marshall  and  C.  E.  Walker^  for  the  appellant 

J.  W.  Chapman^  for  the  appellees. 
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Nov.  Term,  _ 

^°*^'  Sloo  v.  R0BEBT8  and  Another,  Administniton. 

8loo 
RoBXBTB.  ^^^  *  negotiable  note  10  pat  in  drcolslaon  and  lost  before  dne,  if  H  ia  not 
shown*  to  haye  been  indorsed,  it  must  be  made  to  appear  not  onlj  tiial  the 
note  has  been  lost,  bnt  also  that  it  was  not  indorsed ;  bnt  if  the  note  is  lost 
after  due,  the  hct  that  it  was  not  indorsed  need  not  be  shown. 
If  the  Comt,  baring  instructed  the  jury  ennmeoaslj  upon  a  pointy  afterwaid 
correct  the  mistake  by  giying  a  legel  charge  on  the  subject,  the  error  is  cared. 

/Wrfajr  APPEAL  from  the  Knox  Ckcriit  Court 

Davison,  J. — Assumpsit  by  George  L.  and  James  H.  Ro' 
beriSy  administrators  of  Edmund  Roberts j  deceased,  against 
Albert  O.  Slooj  the  assignor  of  a  promissory  note  made  on 
the  17th  of  Mapf  1837,  by  one  Andrew  Heredeth^  at  AUoHj 
lUinois,  whereby  he  promised  to  pay  to  the  order  of  said 
Slooy  twelve  months  after  date,  1,462  dollars  and  50  cents. 
Before  the  day  of  payment  arrived,  Sloo  assigned  the  note 
to  Edmund  Roberts.  It  is  averred  in  the  declaration  that 
said  note  is  lost;  also  that  when  it  became  due,  Heredeth 
was  utterly  insolvent,  and  continued  so  up  until  his  death, 
which  occurred  in  September ,  1839,  so  that  a  suit  against 
him  would  have  been  unavailing;  further,  that  his  estate 
was  insolvent  and  no  part  of  the  money  was  paid,  &c« 

The  defendant  pleaded  the  general  issue,  and,  in  addi- 
tion, filed  his  answer  allegii^ — 

1.  That  the  note  and  assignment  were  made  in  Illinois^ 
and  by  the  laws  of  that  state,  the  defendant,  as  aasigncnr, 
would  only  be  liable  '^if  the  assignee  shall  have  used  due 
diligence  by  the  prosecution  of  a  suit,  &c.,  unless  tiie  insti- 
tution of  such  suit  would  have  been  unavailing,  or  the 
maker  of  the  note  had  absconded,  or  left  the  state,  when  it 
became  due,"  Averment,  that  the  present  note  became 
due  Maf^  17,  1838;  that  the  maker  of  it  had  never  ab- 
sconded, nor  had  he  then  left  the  state;  and  that  a  suit 
would  not  have  been  unavailing,  &c 

3.  That  the  maker  of  the  note,  when  it  became  due,  and 
from  that  time  continuously  up  until  his  death,  had  pro- 
perty in  his  possession,  and  subject  to  execution,  where- 
with to  pay  and  satisfy  said  note,  &;c. 
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3.  That  the  note,  having  been  made  and  indorsed  in  ^ot.  Term, 
lOmois^  was,  by  the  laws  of  that  state,  negotiable  as  bills       ^^*^* 
of  exchange  are  negotiable,  by  indorsement,  and  that  the        8i^>o 
same  is  not  destroyed,  &c.  Boanrt. 

To  the  answer  the  plaintiff  replied,  that  a  suit  instituted 
and  prosecated  on  said  note  against  the  maker  thereof, 
would  have  been  nnavaiUng;  that  the  maker  had  not  pro- 
perty  as  in  said  answer  stated;  and  that  the  note  was 
specially  indorsed  to  Edmund  Roberts^  in  these  words: 
''Fay  to  E.  Roberts^  or  order;"  and  upon  it  there  was  no 
other  indorsement. 

Trial  by  jury.  Verdict  for  the  plaintiife.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict 

The  following  is  the  note  and  assignment: 

<<  $1,462  50.  Alton,  May  17,  1837.  Twelve  months 
after  date,  I  promise  to  pay  to  the  order  of  A»  O.  8loo, 
fourteen  hundred  sixty-two  dollars  and  fifty  cents,  value 
received.  [Signed]  Andrew  HeredethJ*  Indorsed,  ^Pay 
to  R  Boberts  or  order.    A.  O.  SlooJ* 

Heredeth  died  in  September,  1839.  The  note  had  be- 
come due  on  the  17th  of  May,  1838,  and  from  that  date 
up  until  his  death,  he  was  reputed  insolvent — ^had  no  pro- 
perty subject  to  execution,  and  nothing  could  have  been 
collected  of  him  by  legal  proceedings.  On  the  29th  of 
April,  1841,  Roberts  placed  the  note  in  the  hands  of  one 
Thonuu  Lewis,  the  administrator  of  HeredetKs  estate,  who 
filed  it  as  a  daim  against  said  estate  in  the  probate  office 
of  Sangamon  county,  Illinois.  The  note  was  subsequently 
allowed,  and  upon  final  settlement  of  the  estate,  received 
its  pro  rata  dividend,  amounting  to  14  dollars  and  82 
cents.  The  plaintiflb,  by  their  own  affidavits,  showed  that 
the  note  never  was  in  their  possession;  that  they  had  care- 
folly  searched  for  it  in  all  the  places  where  their  intestate 
usually  kept  his  papers,  but  it  could  not  be  found,  and,  in 
their  belief,  it  was  lost  or  destroyed.  The  administrator 
of  Heredeth,  and  the  cl^k  of  the  probate  office,  both  testi- 
fied on  the  trial  that  they  had  made  diligent  search  in 
their  respective  offices  for  the  note,  in  places  therein  where 
such  papers  are  usually  kept,  and  were  unable  to  find  it 
Vol.  VII^9 
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Nor.  Teem,   They  ooneoned  in  the  belief  that  it  was  loet    One  wit- 
^°^'      ness,  Moffit^  the  probate  jnstioe  of  said  connty,  deposed 
Sloo       that  sabsequent  to  Angust^  1843,  there  was  a  copy  of  said 
RoBBBTs.    note  and  assignment  in  said  office. 

The  note,  it  appears,  was  in  the  possession  of  Roberts 
neariy  thiee  years  after  due,  when  he  caused  it  to  be  filed 
in  tiie  probate  office.  He  was  its  legal  owner,  and  it  could 
not  have  been  put  in  circulation,  as  negotiable  paper, 
without  hb  indoisement.  But,  one  witness  states,  that  a 
copy  of  the  note  was  in  the  office.  Hence,  the  appellant's 
counsel  propounds  this  inquiry:  '<Is  it  not  a  reasonable 
conclusion  to  be  drawn  from  the  fact  that  a  copy  is  on 
file,  and  not  the  original,  that  the  original  has  been  with- 
drawn?" He,  then,  argues  thus:  ^^  And  if  withdrawn,  by 
whom  but  tiie  owner,  Roberts^  or  his  representative?  There 
is  no  evidence,  by  affidavit  or  otherwise,  that  this  note  was 
not  withdrawn  by  Roberts j  and  there  is  no  evidence  that  it 
has  not  been  put  in  circulation  by  him.  When  destruction 
is  not  shown,  not  only  the  loss  of  the  note,  but  also  that  it 
has  not  been  indorsed,  must  be  shown.''  This  reasoning, 
in  its  application  to  the  fricts  of  the  present  case,  is,  in  our 
opinion,  untenable.  The  assumption  that  the  note  was 
withdrawn  from  the  probate  office,  does  not  appear  to  rest 
on  sufficient  ground.  Is  it  not  just  as  reasonable  a  con- 
clusion from  the  evidence,  that  the  copy  in  the  office  was 
left  there  instead  of  a  note  which  had  been  lost,  as  to 
supply  the  place  of  one  not  lost,  but  withdrawn? 

But,  it  is  said,  that  ^<when  the  destruction  of  a  note  is 
not  shown,  not  only  its  loss,  but  also  that  it  was  not  in- 
dorsed, must  be  shown."  This  position  is  sustained  by 
authority,  and,  as  a  general  principle,  applicable  to  nego- 
tiable paper,  put  in  circulation  and  lost  brfore  due,  is  oor- 
rectiy  stated.  The  reason  is  this:  if  the  maker  of  such 
lost  paper  should  be  compelled  to  pay,  such  payment 
would  be  no  bar  to  the  recovery  in  the  hands  of  an  inno- 
cent holder  who  had  received  it  before  due.  Hence,  a 
double  recovery  might  be  had  upon  the  same  instrument. 
The  rule,  however,  would  not  apply  where  a  negotiable 
note  was  lost  after  due,  because  in  that  case  the  party 
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leceiying  it  after  the  loss,  takes  the  note  on  the  credit  of   Not.  Term, 
the  indotsery  and  mnst  stand  in  the  sitoation  of  the  person      185^* 
who  was  holder  at  the  time  it  was  due.     So  if  a  recovery       Sloo 
be  had  by  such  holder  on  snch  lost  note,  it  would  consti-    bobbstb. 
tnte  a  complete  bar  to  another  action  brought  by  any  per- 
son who  should  receive  it  after  due.     The  decisions  on 
this  sabject  are  not  uniform,  but  the  weight  of  authority 
seems  to  accord  with  the  view  we  have  tcdcen.     Glover  v. 
ITumpwfi^  21  Eng.  Com.  Law  B.  780. — Hansard  v.  Robm- 
stmj  14  id.  90.—Piniard  v.  TaMnffianj  10  Johns.  104.— 
Befmef^s  Case,  9  Wheat  581.— Chitty  on  Bills  217.— Thayer 
V.  Etngj  15  Ohio  242.    In  the  present  case,  however,  we 
perceive  no  difficulty,  because  the  evidence  fairly  induces 
the  conclusion  that  the  note  sued  on  is  lost  and  out  of 
circulation. 

The  Court,  at  the  request  of  the  plaintifib,  charged  the 
jury,  that  although  Heredeth  may  possibly  have  had  some 
pecuniary  means,  unless  those  were  such  as  would  be 
liable  to  be  levied  on  by  execution,  the  institution  of  a 
suit  would  not  be  necessary.  An  exception  was  taken  to 
this  instruction.  Subsequently,  however,  the  Court,  upon 
the  defendant's  motion,  charged,  that  to  excuse  the  insti- 
totion  of  a  suit  on  the  ground  that  the  same  would  be 
unavailing,  an  entire  want  or  destitution  of  property  sub- 
ject to  execution  must  be  shown,  and  proof  of  notmous 
insolvency  will  not  be  sufficient.  These  instructions,  it 
will  be  seen,  relate  to  the  same  point  in  the  case.  They 
are  pertinent  to  the  evidence,  and  in  our  opinion  substan- 
tially the  same,  with  this  exception:  the  latter  gives  to  the 
jury  the  more  full  and  accurate  exposition  of  the  law.  It 
was  given  at  the  instance  of  the  defendant,  and  we  think 
he  has  no  right  to  complain  of  the  former  instruction,  even 
if  it  was  enoneous.  It  has  been  decided,  that  ^<  if  the  Court 
charge  the  jury  erroneously  upon  a  given  point,  but  after- 
wards correct  the  mistake,  by  giving  a  legal  charge  on  the 
same  subject,  there  is  no  error.''  Grommr  v.  Darnels^  7 
Black£10a 

Per  Ouriam* — The  judgment  is  affirmed  with  costs. 

&  Judahj  for  the  appellant. 
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Hot.  Term, 
^^^'  SiTER  and  Others  v.  Sheets. 


I    7    1321  Sim 

|145  5il|  y.         ^  ^  contract  for  or  about  any  matter  or  thing  which  U  prohibited  and  made  on- 

*^^  lawful  by  statate,  is  roid,  though  the  statute  itself  does  not  mention  that  it 

is  so. 

Assampsit  by  A.  andB.  against  C,  upon  «  written  agreement  made  in  1840, 
whereby  C.  agreed  that  if  A.  and  B.  would  delay  the  collection  by  execution 
of  certain  judgments  rendered  In  the  Mirion  Circuit  Court,  on,  Ac,  for  a 
term  specified,  he  would  pay  to  A.  and  B,,  in  addition  to  the  legal  rate  of 
interest  upon  the  judgments,  4  per  cent  per  annum  thereon  till  paid,  and  also 
the  amount  of  exdiange,  at  the  tune  of  payment,  between  IndianapoUa  and 
Philaddphia,  on  the  amount  of  tiie  judgments  and  interest.  The  declaration 
alleged  that  the  agreement  was  made  in  Marion  county,  in  this  state. 

Hddf  that  the  agreement  was  for  the  forbearance  of  money. 

EM,  also,  that  if  the  parties  did  not  intend  to  Tiolate  the  statute  prohibiting 
usmy,  there  was  no  usury  in  the  transaction. 

Bdd,  also,  tluit  as  the  agreement  was  made  in  Marion  county,  and  the  judg- 
ments rendered  in  the  Maarion  Circuit  Court,  the  presumption  was,  the  con- 
trary not  appearing,  that  the  parties  resided  in  that  county. 
*  Hdd^  therefore,  that  the  stipulation  in  regard  to  exchange,  must  be  prenimed 
to  hare  been  intended  merely  to  cover  illegal  interest,  and,  hence,  Aat  the 
agreement  was  usurious. 

Fridaii,  ERROR  to  the  Marion  Circuit  Court. 

Davison,  J. — Assumpsit  by  the  plaintiflb  in  error  against 
the  defendant,  upon  a  written  contract  which  reads  thus: 
"  I,  WiUiam  Sheets^  hereby  agree  to  and  with  SUeVj  Price 
Sf  C0.J  that  if  they  will  delay  the  collection  by  execution 
of  two  certfidn  judgments  rendered  in  the  Marion  Circuit 
Court,  at  the  October  term  thereof,  for  the  year  1839,  one 
in  favor  of  A  W.  Morris  and  against  me  and  John  Sheets^ 
and  one  in  favor  of  Morris  Morris  against  me,  both  of 
which  have  been  assigned  to  said  Siter^  Price  Sf  Co^  for 
one  year  from  this  date,  I  will  pay  and  satisfy  to  said  SUer^i 
Price  4*  Cb.,  within  said  year,  in  addition  to  the  legal 
interest  upon  said  judgments,  interest  thereon  from  the 
expiration  of  the  legal  stay  upon  said  judgments,  at  the 
rate  of  four  per  cent,  per  ajjinum  until  paid,  and  will  also 
pay  the  amount  of  exchange  at  the  time  of  payment  be- 
tween  Indianapolis  and  Philadelphia,  upon  the  full  amount 
of  said  judgments  and  interest.  Witness  my  hand,  this 
2lBto{  November,  1840.  [Signed]  WiUiam  Sheets:' 
It  is  averred  that  the  plaintiifii  did  delay,  by  execution 
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or  otherwise,  to  collect  the  above  judgments  or  any  part  ^ot.  Term, 
thereof  for  more  than  one  year  from  the  date  of  said  agree-      ^Q^* 
ment;  that  at  divers  times  between  the  Ist  of  Ma/rch^  1842,      Sitkb 
and  the  18th  of  Jtfay,  1850,  various  sums,  amounting  in     Shbbts. 
the  aggregate  to  7,488  dollars,  were  paid  on  said  judg- 
ments, that  sum  being  the  principal  and  the  statutory  rate 
of  six  per  centum  per  annum  thereon;  that  by  the  terms 
of  the  contract,  there  b  due  to  them  from  the  defendant 
interest  on  the  judgments  from  their  legal  stay,  viz.,  the 
14th  of  Aprils  1840,  to  the  commencement  of  this  suit,  at 
four  per  centum  per  annum,  which,  in  the  whole,  amounts 
to  2,500  dollars.    It  is  frirther  averred  that  the  current  rate 
of  exchange  between  Indianapolis  and  Philadelphia^  at  title 
times  of  the  various  payments  on  said  judgments,  wgs  an 
average  rate  of  five  per  cent,  per  annum,  and  that  the 
amount  justly  due  the  plaintiffs  for  exchange  under  said 
contract  was  500  dollars. 

To  recover  the  said  four  per  cent  and  the  above  rate  of 
exchange,  was  the  only  object  of  the  present  suit. 

The  general  issue  was  pleaded.  The  Court  tried  the 
cause;  and  being  of  opinion  that  the  agreement  sued  on 
was  usurious  and  void,  found  for  the  defendant.  New 
trial  refused  and  judgment. 

An  act  in  force  when  the  above  agreement  was  made, 
declares,  <<that  no  person,''  &c.,  ^^shaU,  on  any  contract, 
directly  or  indirectly,  take  or  receive  for  the  loan,  use  or 
forbearance  of  money,  or  on  any  contract  for  the  payment 
of  money,  above  the  rate  or  value  of  six  dollars  for  the 
loan,  use  or  forbejrance,  or  on  the  contract  for  the  pay* 
ment  of  one  hundred  dollars  for  one  year,  and  so  propor- 
tionally for  any  greater  or  less  sum,  and  for  any  longer  or 
shorter  time;  unless  the  stipulation  to  pay  a  higher  rate 
of  interest  be  made  in  writing  and  signed  by  the  party  to 
be  charged  But  in  no  case  j^hatever  shall  any  person," 
&C.,  "take  or  receive  more  than  ten  dollars  for  any  such 
loan,  use  or  forbearance  of  money,  or  on  any  such  contract 
for  the  payment  of  one  hundred  dollars,  for  one  year,  and 
so  proportionaUy  for  any  longer  or  shorter  time,  or  for  any 
greater  or  less  sums.''    The  same  act  further  declares,  that 
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Nov.  Term,   wjf  ^ny  person,  either  directly  or  indirectly,  shall  demand 

*^^*      or  receive  any  greater  rate  of  interest  than  may  be  lawftd,** 

SxTBK       Sic^  <<the  person  so  offending  shall,  on  conviction  by  in- 

Shribts.     dictment  in  the  proper  Circuit  Court,  pay  a  fine,"  Sec    R. 

S.  1838,  pp.  336,  337. 

Assuming  the  agreement  in  question  to  be  a  contract 
•*for  the  forbearance  of  money,"  we  are  at  once  led  to 
inquire  whether  the  stipulation  that  the  defendant,  in  ad- 
dition to  the  four  per  cent.,  should  also  pay  the  exchange 
between  IndianapoUs  and  Philadelphia^  rendered  the  con- 
tract usurious.  He  did  stipulate  to  pay  something  more 
than  the  legal  rate  of  interest,  and  we  have  just  seen  that 
an  amount  above  the  rate  or  value  of  ten  dollars  ^for  the 
forbearance  of  money"  for  one  yecur,  shall  in  no  case  be 
taken  or  received. 

The  statute  before  us  does  not,  in  express  terms,  say 
that  an  agreement  to  pay  a  greater  amount  of  interest 
than  may  be  lawful,  shall  be  void.  But  the  rule  is,  that  a 
contract  for  or  about  any  matter  or  thing  which  is  pro- 
hibited and  made  unlawful  by  statute,  is  void,  though  the 
statute  itself  does  not  mention  that  it  is  so. 

But  the  plaintiffs  insist,  ^Hhat  this  was  more  than  a  con- 
tract for  the  forbearance  of  money.  Here  were  judgments 
rendered;  the  stay  had  expired;  executions  were  about  to 
issue;  and  to  prevent  them  from  being  issued,  the  defen- 
dant entered  into  the  agreement,"  &c  All  this,  however, 
does  not  enlarge  the  agreement,  or  make  it  otherwise  than 
a  contract  ''for  the  forbearance  of  money."  It  may  have 
been  most  beneficial  to  the  defendant,  but  neither  the  in- 
ducements which  led  him  to  make  the  agreement,  nor  the 
results  which  followed  it,  are  material,  because  the  real 
consideration  on  which  it  was  made,  was  the  plaintiffs' 
undertaking  to  forbear  the  collection  of  the  judgments.  It 
was  therefore  a  contract  ii£pr  the  forbearance  of  money." 
The  plaintiffs  held  a  demand  for  money  against  the  de- 
fendant. Now,  whether  that  demand  was  by  judgment  or 
otherwise,  can  not,  in  the  discussion  of  this  case,  make 
any  difference.  They  agreed  to  delay,  for  the  period  of 
one  year,  the  collection  of  their  demand,  and  if,  in  con- 
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aiderfttioii  thereof^  he  stipulated  to  pay  more  than  the  legal  ^ot.  Tem, 
rate  of  inteiesty  the  contract  must  be  held  nsurioas,  be-      i^iS. 
cause  stipulations  of  that  chaxacter  are  exfvessly  prohi-      8itsk 
Mted  by  the  statute.    3  Comst  344.  Shbbts. 

It  is  said,  in  argament,  that  the  item  of  exchange  in-  ' 
cJnded  in  the  agreement  was  not  intended  to  cover  ill^al 
interest,  becaose,  ^  when  the  agreement  was  made,  it  could 
not  have  been  known  that  the  exchange  between  the  above 
named  cities  would,  at  the  time  the  defendant  might  pay 
off  the  judgments,  be  anything/'  If  the  parties  to  a  con* 
tract  like  the  present,  do  not  intend  to  violate  the  statute, 
tiiere  can  be  no  usury  in  the  transaction;  but  here  it  was 
evidentiy  contemplated  that  when  the  defendant  might  be 
called  on  to  pay  the  judgments,  there  would  be  some  rate 
of  exchange;  and  that  anticipation  has  been  fully  realized. 
After  accepting  the  agreement  with  the  stq)ulation  that 
the  defendant  should  pay  the  exchange,  we  think  the 
plaintifft  are  estopped  from  making  the  assumption  that 
"it  could  not  be  known  that  the  rate  of  exchange  would 
be  anything."  Indeed,  any  one  at  all  acquainted  with  the 
state  of  trade  between  such  commercial  points  as  hidian^ 
apolis  and  PhUadelphiOy  and  the  necessity  of  remittances 
from  one  section  of  the  Union  to  another,  must  at  once 
know  that  a  certain  rate  of  exchange  will  always  exist. 
The  judgments  were  payable  in  specie,  and  the  cost  of 
transporting  that  currency  from  the  former  to  the  latter 
city,  would  itself  produce  the  contemplated  exchange. 
Hence,  it  must  be  presumed  that  the  plaintijSs,  when  the 
agreement  was  made,  knew,  with  sufficient  certainty,  that 
it  stipulated  for  the  payment  of  an  amount  above  the  legal . . 
rate  of  interest. 

Still,  the  question  recurs,  what  was  the  purpose  of  the  ' 
item  of  exchange?  The  agreement  is  fon  the  payment  of 
more  money  ^for  the  forbearance''  than  is  allowable  by 
law;  and  we  must  presume  that  the  parties  to  the  contract 
intended  that  which  on  its  face  is  clearly  expressed,  un- 
less there  be  evidence  tending  to  rebut  that  presumption. 
There  is  no  such  evidence,  and  it  follows,  therefore,  that 
the  contract  is  usurious.     Scait  v.  Lloyd^  9  Peters  418i—  * 
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Nor.  Tetm, 
1885. 

SrooHSB 

T. 
SlUAU». 


Archibald  v.  Thomas,  3  Cow.  2M.—Read  y.  Cook,  4  Ind. 
R.283. 

•  If  it  had  been  shown  that  the  plainti&  resided  in  Phila* 
delphia;  that  the  money  when  collected  was  to  be  sent  to 
them  at  that  place;  and  that  the  object  of  the  payment  of 
the  exchange,  was  to  cover  the  expense  of  transporting  the 
money  to  the  place  where  it  was  actually  wanted,  there 
would  be  ground  for  the  conclusion  that  the  purpose  of 
the  contract  was  legitimate,  and  not  intended  to  violate 
the  statute.  But  how  stands  the  case?  The  judgments 
are  in  the  Circuit  Court  of  Marion  county,  and  were  to  be 
paid  into  the  clerk's  office  of  that  Court  The  agreement, 
it  is  alleged,  was  made  in  that  county.  And  there  being 
no  evidence  on  the  subject,  it  must  be  presumed  that 
where  the  agreement  was  made,  the  parties  resided.  This 
view  affords  no  valid  consideration  for  the  stipulated  rate 
of  exchange.  We  can  not,  therefore,  avoid  the  conduaion, 
that  it  was  intended  to  cover  illegal  interest.  2  Sand£ 
Ch.  R.  215. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

SL  C.  Newcomb  and  J,  &  Harvey,  for  the  plaintiff. 

X  Morrison  and  &  Major,  for  the  defendant. 


Spooner  and  Another,  Executors,  v.  Shearer. 


Saturdojf, 
December  I, 


APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Per  Curiam^ — This  case  fieJls  within  Spooner  and  Ano- 
ther, Executors,  v.  Dunn,  ante,  p.  81,  and  is  affirmed  with 
1  per  cent,  damages  and  costs,  for  the  reasons  given  in 
that  case. 

J.  Ryman,  for  the  appellants. 

E.  Dumoni,  O.  B.  Torbet  and  &  S.  Dmn,  for  the  ap- 
pellee. 
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Johnson  and  Others  v*  Vuthrick. 


Hot.  Term, 
1855. 

M11.LS 


Where  the  Comt  htm  given  an  erroneons  instnietion  whicb  is  applicable  to  the       Bilet. 


8,  it  will  be  presQzned  to  have  had  an  influence,  unless  the  contrary  is 
shown;  bat  where  the  Conrt  has  refused  an  instruction,  it  will  be  presumed 
to  hare  been  refused  as  being  inapplicable  to  the  erxdence,  unless  the  con- 
tnoyi^pears. 

APPEAL  from  the  Montgomery  Circuit  Court.  Saiurda^, 

Per  Curiam. — This  case  falls  precisely  within  that  of 
Taber  v.  Huison,  5  Ind.  IL  322,  and  must  be  reversed. 

It  is  said  that  as  the  evidence  is  not  upon  the  record, 
we  can  not  say  but  that  the  judgment  is  right  upon  it, 
notwithstanding  the  verdict  was  found  under  the  influence 
of  an  erroneous  instruction.  But  the  rule  is,  that  where 
the  Court  gives  an  erroneous  instruction,  applicable  to 
the  issues,  it  will  be  presumed  to  have  had  an  influence, 
unless  the  contrary  be  shown;  but  where  the  Court  refuses 
an  instruction,  the  contrary  not  being  shown,  it  wiU  be 
presumed  to  have  been  refused  because  not  applicable  to 
evidence  given  in  the  cause. 

The  jud^iment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

JR.  C.  Gregory^  R.  Jones^  X  E.  McDonald^  X  Wilson  and 
L  Wallace,  for  the  appellants. 

R  8.  Lane,  &  C.  WUhon,  E.  A.  Hawnegm  and  U.  W. 
Voorhees,  for  the  appellees. 


Mills  and  Others  v.  Riley. 


A  spedel  oontract  for  work  and  labor,  haying  been  in  part  performed,  was 
lesdnded  and  abandoned  by  mutual  consent  of  the  parties,  and  woric  and 
labor  in  continuation  of  that  done  under  the  contract,  were  subsequently 
performed.  EM^  that  the  special  contract  did  not  govern  in  ascertaining 
&e  price  and  determining  the  article  with  which  payment  was  to  be  made. 
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Not.  Tain,       APPEAL  from  the  Floyd  Circnit  Court 
^^*^  Perkins,  J- — ABSumpsit  for  work  and  labor.    Plea,  non 

MxxxB       assumpsit.    Trial,  and  judgment  for  the  plaintifE    RefoBal 
Biur.      of  new  trial  excepted  to. 

The  work  and  labor  sued  for  was  done  upon  the  NeW' 
^^^\,  Albany  and  Salem  Railroad,  The  defence  is,  that  it  was 
performed  under  a  special  contract  specifying  the  price, 
time  of  performance,  and  manner  of  payment — the  latter 
in  NeW'Albany  city  bonds — and  that  the  plaintiff  in  the 
suit  failed  to  perform,  Sec 

It  is  admitted  that  under  the  decisions  heretofore  made 
in  this  state,  there  may  be  a  recovery  to  the  amount  the 
labor  of  the  plaintiff  absolutely  benefited  the  defendants, 
though  he  failed  fully  to  perform  his  contract;  but  it  is 
insisted  that  the  contract,  nevertheless,  must  govern  in 
limiting  the  price,  and  designating  the  article  in  which 
payment  is  to  be  made;  and  so  it  seems  to  be  held  in 
Coe  V.  Smithy  4  Ind.  R.  79. 

But  this  principle  will  not  apply  where  the  special  con- 
tract  is  rescinded  and  abandoned  by  mutual  consent  of 
the  parties  to  it,  and  services  are  subsequentiy  performed ; 
and  it  is  inferable  from  the  evidence  that  such  was  the 
fact  in  this  case. 

The  plaintiff  first  abandoned  the  work.  Subsequentiy 
he  returned  to  it  under,  to  some  extent,  at  least,  a  new 
arrangement,  worked  awhile  and  was  then  driven  o£^  &c. 
A  jury  might  infer  that  the  first  contract  had  been  wholly 
abandoned  by  both  parties,  on  the  return  of  the  plaintiff 
to  the  work ;  and  the  question  would  be  for  them.  How 
far  the  arrangement  between  the  parties  was  altered 
by  agreement,  does  not  clearly  appear  by  the  evidence. 
Under  such  circumstances,  we  must  affirm  the  judgment 
below. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent  damages  and  costs. 

K  Orawfardy  for  the  appellants. 

J.  Collins^  for  the  appellee. 
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Not.  Term, 

Payne  and  Another  v.  McClain.  1 — 

Patvb 

T. 

Points  asB^gned  for  eiror,  but  which  are  not  aligned  or  supported  by  authority,     MoCi<Anr. 
may  be  regarded  as  waiyed. 

APPEAL  from  the  Marion  Circuit  Court.  Saturday, 

Stuakt,  J. — McClain  filed  his  complaint  against  Payne 
and  BjosSj  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  2,000  dollars. 

The  complaint  is  in  the  usual  form,  setting  out  the  con- 
tract, and  appending  the  notes  and  mortgage  as  exhibits. 

In  an  amendment  to  the  complaint,  a  further  indebted- 
ness of  230  dollars  is  set  up,  which  is  alleged  to  be  a 
further  and  additional  part  of  the  purchase-money  of  the 
mortgaged  premises,  and  not  included  in  said  notes.  MC" 
Cban  sets  it  up  as  a  lien  on  the  land,  and  insists  that  he 
is  entitled  to  a  judgment  for  the  230  dollars,  with  interest 
from  the  date  of  the  mortgage. 

Notice  by  publication  appears  from  the  record  to  have 
been  duly  made,  in  conformity  to  the  statute.  2  R.  S., 
p.  85. 

Payne  and  Ross  were  defaulted,  and  judgment  was  ren- 
dered in  accordance  with  the  prayer  of  the  complaint 

After  the  rendition  of  the  judgment,  and  during  the 
same  term  of  the  Court,  Payne  and  Boss  appeared  by 
their  attorneys,  and  prayed  an  appeal  to  this  Court 

The  errors  assigned  are,  that  the  Court  rendered  judg- 
ment against  the  defendants  on  insufficient  notice,  and 
that  the  Court  rend^ed  judgment  upon  the  claim  set  out 
in  the  amended  complaint,  and  made  it  a  lien  on  the  land. 
But  the  positions  taken  against  the  judgment  below  are 
not  a^;u^  or  supported  by  authority.  Even  these  objec* 
tions  may  therefore  be  regarded  as  waived. 

Ptr  Curiam. — The  judgment  is  affirmed,  with  3  per 
cent  damages  and  costs. 

D.  Wallace  and  E,  Cobum^  for  the  appellants. 

L  Barbour  and  A,  G.  Porter ^  for  the  appellee. 
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7    140| 
187 


Not.  T«n&, 
1855, 

Hovos 

T. 

Obbobks. 


Satardaiff 
December  I. 


Hough  and  Others  v.  Osborne  and  Others. 

Where  sereral  notes,  fialling  due  et  different  times,  are  socnred  by  a  mortgage, 

the  first  dne  has  the  prioritj,  and  the  others  come  in,  in  the  order  in  which 

they  matore. 
The  assignment  of  one  of  seyeral  notes  secnrcd  by  mortgage,  carries  with  it 

the  security  afforded  by  the  mortgage. 
The  holder  of  a  mortgage  giren  to  secure  the  payment  of  several  notes,  can 

not,  by  an  assignment  of  the  mortgage,  divest  the  lien  of  a  diird  person  to 

whom  one  of  them  has  been  assigned. 

ERROR  to  the  Parke  Ciicuit  Court 

Stuart,  J. — Bill  in  chancery  to  foreclose  a  mortgage. 
The  bill  alleges  that  in  Aprilj  1849,  William  Osborne  and 
wife  executed  a  deed  of  mortgage  to  Jeered  Lake^  for  a 
tract  of  land  (describing  it)  containing  thirty-seven  acres 
and  eight  hundredths,  except  two  lots,  numbered  one  and 
two,  in  Osbom^s  addition  to  the  town  of  Lodij  which 
were  expressly  reserved  out  of  the  mortgage;  that  the 
mortgage  was  given  to  secure  the  payment  of  three  pro- 
missory notes,  made  by  Osborne^  of  even  date  with  the 
mortgage,  payable  to  Lake^  one  for  675  dollars,  due  three 
months  from  date,  another  for  675  dollars,  due  six  months 
from  date,  and  one  for  1,350  dollars,  due  twelve  months 
from  date,  and  all  of  them  waiving  the  benefit  of  valua- 
tion laws. 

It  is  further  stated,  that  Jared  Lake  assigned  the  note 
for  1,350  dollars  to  William  A.  LakCy  without  recourse; 
and  also  the  note  for  675  dollars,  which  had  six  monttis 
to  run ;  and  that  William  A  Lake  assigned  the  note  for 
1,350  dollars  to  Himg^h  and  TWner,  for  the  benefit  of  the 
other  complainants,  in  the  following  proportions,  viz.:  to 
Clark  and  Oroesbeck  610  dollars  and  85  cents,  with  inte- 
rest from  Jidy  1, 1849;  to  Boies  and  Whitcher^  233  dollars 
and  88  cents,  with  interest  for  the  same  period;  to  Com^ 
stock  Sf  Co.,  227  dollars  and  46  cents,  with  like  interest; 
to  Brucey  Stewart  Sf  Co.^  276  dollars  and  40  cents,  with 
interest  as  above ;  and  that  William  A.  Lake  assigned  the 
note  for  675  dollars,  due  in  six  months,  to  Hov^h  and 
Turner.    All  these  assignments  were  without  recourse. 
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Ob  the  14th  of  Mwy^  1849,  by  an  instnunent  under  his  ^o^-  '^'eno^ 
seal,  Jwnd  lake  assigned  the  mortgage  aforesaid  to  'Eliza      ^^^* 
Sisson,  which  was  duly  acknowledged  and  recorded  on      Hough 
ihe  IGth  of  Juipj  1849,  in  Parke  county.    In  June,  1849,    Obbobsis. 
Miss  Sissan  assigned  her  interest  in  the  mortgage  to  Clark 
and  Groesbeck,  for  value  received,  and  delivered  to  them 
the  mortgage  and  assignment,  to  secure  their  claims. 

By  the  original  mortgage,  it  was  stipulated  between 
Odn^me  and  Lake,  that  Osborne  might  sell  lots  in  the 
town  of  Lodi,  pay  the  money  to  Lake,  to  be  applied 
upon  the  two  notes  first  due;  and  that  Lake  should  re- 
lease  the  lot  so  sold  to  the  purchaser.  It  was  farther 
agreed,  that  after  the  two  notes  of  675  dollars  each  were 
paid,  Osborne  might  sell  lots  in  Lodi  on  such  terms  as  he 
pleased,  pay  over  half  the  proceeds  to  Lake,  to  be  applied 
on  the  third  n6te,  and  Lake  to  release  the  lots  sold  from 
the  mortgage  as  before.  The  addition  to  Lodi  was  laid 
oat  on  the  premises  embraced  in  the  mortgage. 

It  is  further  stated  that  the  plat  of  this  addition  was  not 
at  the  date  of  the  mortgage  recorded ;  that  lots  one  and 
two,  excepted  out  of  the  mortgage,  were  vacant  lots  of 
little  value;  that  Osborne  re-platted  the  town,  and  changed 
the  nxunbers  of  the  lots,  so  as  to  make  one  and  two  cover 
two  improved  lots,  having  a  dwelling  and  store  on  them, 
and  worth  2,000  dollars,  and  fraudulently  recorded  the  new 
plat,  for  the  purpose  of  hindering  Lake  and  others  from 
realizing  their  claims ;  that  after  the  date  of  the  mortgage 
and  recording  of  the  new  plat,  Osborne  sold  lots  one  and 
two  on  that  plat  to  his  brother  for  1,300  dollars,  with  a  full 
knowledge  of  all  the  facts ;  that  the  sale  was  a  fraudulent 
combination,  without  consideration,  and  that  the  price  was 
never  accounted  for  by  William  Osborne  to  Lake  agreeably 
to  the  mortgage. 

It  is  further  stated,  that  Lake  assigned  the  note  for 
675  dollars,  due  in  three  months,  to  Erasmus  W.  Weaver, 
one  of  the  defendants ;  that  upon  this  note,  in  October, 
1849,  Weaver  obtained  a  judgment  at  law  in  the  Parke 
Circuit  Court  against  Osborne;  that  in  Map,  1850,  execu- 
tion was  issued  and  levied  upon  lots  one  and  two  in  the 
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Nor.  T«ni,  fraodiileiit  plat,  and  in  September  following  sold  to  Weaver 
*^^'  for  900  dollars;  that  Weaver  then  levied  his  execution  on 
HovoB  the  mortgaged  premisesi  which,  it  is  alleged,  were  by  the 
OsBOBiTB.  assignment  of  tiiie  mortgage  to  Miss  Sissonj  expressly  in- 
tended to  secure  the  notes  running  six  and  twelve  montha 

The  complainants  allege  and  daim  that,  by  the  above 
acts,  Weaver  is  estopped  from  claiming  any  interest  in  the 
mortgage  or  in  its  proceeds  when  foreclosed. 

Weaver  answers,  and  only  so  far  as  he  denies  the  mate- 
rial parts  of  the  bill,  or  claims  some  right,  need  his  answer 
be  noticed.  He  denies  the  transfer  of  the  two  notes  last 
due ;  he  claims  the  priority  of  right  to  the  mortgage  be- 
cause his  is  the  first  note  due;  insists  he  is  not  estopped, 
&c.;  avers  that  his  execution  was  levied  on  lots  one  and 
two,  according  to  the  first  plat,  &c.;  and  denies  the  all^a- 
tion  on  that  point  in  the  bilL  The  other  material  facts  of 
the  bill  are  admitted,  denying  only  certain  conclusions,  &c. 
The  other  defendants  confess  the  facts  alleged. 

The  cause  was  set  down  for  final  hearing  on  the  bill, 
answer  of  Weaver y  exhibits  and  evidence.  Decree  of  fore- 
closure, ordering  the  residue  of  Weaver^s  note  to  be  fiirst 
paid  out  of  the  proceeds,  and  the  other  two  notes  in  the 
order  in  which  they  fell  due. 

It  was  further  decreed  that  Osbome^s  new  plat  of  Ladi^ 
was  fraudulent  and  void. 

The  complainants  prosecute  error. 

We  are  of  opinion  that  the  decree  should  be  sustained 
It  is  in  strict  accordance  with  the  rule  laid  down  in  the 
Bank  v.  Tweedy^  8  Blackf.  447,  and  followed  in  SUmfy  v. 
Beattyy  4  Ind  R.  134.  Weaver  held  the  note  first  due,  and 
was  entitled  to  be  first  satisfied.  The  rule  is,  that  notes 
due  at  different  times  are  like  so  many  successive  mort- 
gages. The  first  due  has  the  priority,  and  the  others  come 
in,  in  the  order  in  which  they  mature.  Unless  Weaver 
has  in  some  way  waived  that  priority,  or  is  estopped  firom 
asserting  it,  his  right  is  dear. 

But  it  is  contended  that  by  the  action  at  law,  and  the 
proceedings  under  it.  Weaver  waived  the  mortgage,  and  is 
estopped  thereby  from  claiming  anything  under  it    It  is 
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trae  that  if  the  mortgagee  of  land  purchases  the  equity  of  Hot.  Term, 
redemption  on  execntiony  he  extingniBhes  the  mortgage      ^°*^' 
debt  due  to  himself,  to  the  extent  of  the  value  of  the  land,      HoveH 
after  deducting  the  snm  paid  for  the  equity  of  redemption.    Osbobnb. 
Mufpky  Y.  EUioUj  6  Blackf.  482.    But  Weaver  denies  the 
allegations  in  the  bill  in  this  particular;  and  there  is  no 
evidence  to  that  point.    Lots  numbers  one  and  two,  as 
designated  on  the  old  plat,  were  properly  subject  to  his 
execution.    To  sustain  the  allegation  denied,  the  com- 
plainants should  have  proved  that  the  lots  sold  to  Weaver 
OD  his  execution,  were  lots  numbers  one  and  two  as  de- 
signated on  Osbome^s  fraudulent  plat,  on  which  these  lots 
were  part  of  the  land  embraced  in  the  mortgage. 

Upon  the  pleadings  and  evidence,  Weaver  was  entitled 
to  a  priority  out  of  the  jvoceeds  of  the  mortgage  for  the 
residue  of  the  claim. 

The  assignment  of  the  mortgage  itself  to  Miss  Sisson, 
and  by  her  to  Clark  and  Cfroesbeck,  for  the  express  pur- 
pose of  securing  the  notes  last  due,  could  not  divest  the 
lien  of  the  note  held  by  Weaver.  The  face  of  the  mort- 
gage was  notice  to  every  holder  what  it  was  executed  to 
seciire.  They  must  be  taken  to  know  the  law  as  to  the 
priority  of  lien;  and  that  the  transfer  of  the  notes  carried 
with  it  the  security  afforded  by  the  mortgage.  The  only 
thing  easily  perceivable  as  to  the  transfer  of  the  mortgage 
security  without  the  notes,  was  its  futility. 

There  is  no  controversy  about  the  fraudulent  plat  of 
LodL  On  the  confession  of  the  OsbomeSf  the  Court  cor- 
rectly decreed  it  void. 

Phr  Curiam. — The  decree  is  affirmed  with  costs. 

J.  P.  Usher i  E.  W.  McOaiighep  and  A.  L.  Boache^  for 
the  appellants. 

&  R  Maxwell,  D.  Mace,  W.  C.  WxUon  and  T.  H.  NeUon, 
for  the  appeUees. 
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Smith  v.  Thornburgh. 

Under  the  pncdce  before  the  B.  S.  1852  took  effBct,  a  modon  for  a  new  trial 
could  not  be  made  after  judgment  and  while  the  judgment  remained ;  thoogfa, 
perhaps,  in  a  proper  case  made,  it  might  hare  been  set  aside,  during  the  term 
at  which  it  was  rendered,  to  let  in  the  motion. 


Saturday, 
Dieeembtr  I. 


APPEAL  from  the  Wayne  Circuit  Court 

Per  Curiam. — No  question  arises  in  this  record  of  which 
we  can  take  notice.  There  was  a  verdict  and  judgment, 
after  which  the  appellant  moved  for  a  new  trial  The  pro- 
ceedings were  had  before  the  TSL  S.  1852  took  effect  Per- 
haps, upon  a  proper  case  made,  the  judgment  might  have 
been  set  aside  during  the  term,  to  let  in  the  motion,  but 
nothing  of  the  kind  was  attempted  While  the  judgment 
remained,  no  motion  for  a  new  trial  could  be  entertained, 
and  of  course  the  rulings  on  the  trial  can  not  be  reviewed. 
The  present  statute  is  different  Under  it  the  motion  may 
be  made  at  any  time  during  the  term.  2  R.  S.,  p.  119, 
sec  354. 

The  judgment  b  affirmed  with  costs. 

X  B.  Juliam^  for  the  appellant 

O.  P.  Morton^  for  the  appellee. 
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Stayton  v.  Hulings. 


The  proyisiona  contained  in  sections  37  andSS,  pp.  186-7,  B.  8. 1843,  and  in 
sections  56  and  57  of  the  general  highway  act  of  1849,  in  relation  to  appeals 
from  decisions  of  the  board  of  oommissionen,  are  to  be  construed  togetho-; 
and  those  of  the  statute  of  1843  goTemed  in  relation  to  appeals  from  the  de- 
cision of  the  board  with  reference  to  the  laying  ont  of  highways,  except  as 
to  the  time  within  which  the  appeal  was  to  be  taken. 

In  case  of  an  appeal,  by  a  person  itho  was  not  a  party  to  the  proceedings,  from 
tiie  decision  of  the  board  establishing  a  highway,  while  the  proTisions  ctted 
were  in  force,  neither  the  i^peal  itself,  nor  the  drcnmataaoe  that  the  road 
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was  laid  ont  tliioagh  the  appaiOanf  s  land,  and  timt  the  board  had  allowed    Not.  Term, 
the  appeal  and  Appnnred  his  bond,  could  core  the  omisfiion  of  the  affidaTit       1855. 

required  by  the  statute  to  authorize  the  appeal.  

The  board  of  oommissioBerB,  under  the  proTisionB  cited,  oonld  not  allow  an      ^'^^^''^^ 
appeal  or  approve  the  appeal  bond,  diose  daties  being  incumbent  npon  the     Huuko». 


On  a  motion  to  diimlss  the  appeal  in  question,  for  the  want  of  the  requisite 

iffidaTit,  the  appellant  interposed  a  cross  motion  for  leave  to  file  the  affidayit. 

BUd,  thai  the  motion  was  ooirectlj  refused. 
Statotet  should  be  so  oonstmed  as  to  give  a  reasonable  effect  to  erefypart,  if 

tisoqitible  of  ench  constraetioa. 
When  a  statute  is  merely  directory,  a  thing  omitted  to  be  done  at  the  proper 

tfane,  may  be  allowed  afterward;  but  when  a  statute  expressly  prohibits  a 

Afaig  imdl  anolfaer  baa  been  done,  the  prohibition  can  not  be  disregarded. 

APPEALi  from  the  FuUon  Ciicuit  Court  n^^' 

GooKiNB,  J4 — From  an  order  of  the  board  of  commia- 
sionere  of  RUtan  county  for  opening  a  county  road,  StayUm 
appealed  to  the  Circuit  Court  The  Circuit  Court  diamisB- 
ed  the  appeal,  because  Stayton  was  not  a  party  to  the  pro- 
ceedings, and  had  not  filed  an  affidavit  showing  his  interest 
in  the  subject  and  that  he  was  aggrieved  by  the  decision. 

When  the  proceedings  were  had,  the  revised  statutes  of 
1843  were  in  force,  which  provide  for  an  appeal  to  the 
Ciicuit  Court  from  all  decisions  of  the  board  of  comnub-  €^ 

sioners,  to  be  taken  within  thirty  days  by  any  party  ag- 
grieved by  the  decision;  but  if  the  person  appealing  is  not 
a  party  to  the  proceeding,  the  appeal  shall  not  be  allowed, 
unless  the  appellant  shall  file  in  the  auditor's  office  an 
affidavit,  stating  that  he  is  aggrieved  by  the  decision,  and 
setting  forth  explicitly  the  nature  of  his  interest  in  the  sub- 
ject B.  S.  1843,  pp.  186*7,  ss.  37,  38.  These  provisions 
are  ccmtained  in  the  chapter  relative  to  the  board  of  com- 
miflsioners  and  their  duties. 

The  chapter  concerning  highways,  contained  in  the 
same  revision,  (p.  333,  ss.  56,  57)  gives  an  appeal  to  any 
person  who  shall  consider  himself  aggrieved  by  any  deci- 
sion of  the  board  in  tiie  performance  of  any  duty  under  it, 
to  be  taken  within  iixty  days.  This  provision  is  re-enacted 
in  the  act  of  1849,  p.  108,  in  tiie  same  language,  which  was 
in  fnoe  when  these  proceedings  were  commenced* 

The  material  inquiry  is,  are  these  two  provisions  to  be 
Vol.  VIL-10 
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Not.  Tctm,   constraed  together,  or  independently  of  each  other?     If 
^Q^'      the  former,  the  appeal  was  not  well  taken,  for  want  of  an 

Stattok     affidavit    If  the  latter,  no  affidavit  was  required. 

HuLnros.  ^^  think  they  are  to  be  construed  together.  They 
were  enacted  at  the  same  time;  the  first  is  general,  pro- 
viding for  an  appeal  firom  all  decisions  of  the  board,  but 
as  proceedings  before  them  are  mostly  ex  partem  the  person 
appealing  is  required  to  show  his  interest  and  grievance, 
and  to  execute  an  appeal  bond  to  insure  the  payment  of 
costs.  The  provision  concerning  highways,  specifies  one 
of  the  subjects  of  the  jurisdiction  of  the  board,  and  pro- 
vides for  an  appeal  firom  decisions  relating  to  them;  but 
for  reasons  satisfactory  to  the  legislature,  gives  sixty  days 
for  perfecting  the  appeaL  It  requires  neither  affidavit  nor 
bond,  so  that  any  person,  however  uninterested  in  the  sub» 
ject  or  irresponsible  for  costs,  may  prosecute  the  appeal,  if 
the  provisions  are  to  be  construed  independently  of  each 
other.  Statutes  should  be  so  construed  as  to  give  a  rea- 
sonable effect  to  every  part,  if  capable  of  such  construction. 
The  appellant  insists  that  the  affidavit  might  be  dis- 
pensed with,  because  the  appeal  showed  that  the  party 
was  aggrieved;  that  the  laying  out  of  a  road  through  his 
land  showed  his  interest,  and  that  the  board  admitted  him 
as  a  party,  by  allovdng  his  appeal  and  approving  his  bond* 
As  to  the  first  point,  the  argument  is  in  a  circle;  the  ap- 
peal shows  him  aggrieved,  and  therefore  the  appeal  is  VTell 
taken.  As  to  the  second,  admitting  that  the  laying  out  of 
a  road  through  his  land  shows  his  interest  in  the  subject, 
<  that  is  not  enough  to  authorize  the  appeal.  It  may  have 
been  a  great  benefit  to  him,  and  he  must  show  himself 
aggrieved.  Nor  can  the  third  position  prevail.  The  board 
has  nothing  to  do  with  allowing  the  appeal  or  apjKOving 
the  bond.  Those  duties  devolve  upon  the  auditor.  R.  8. 
1843,  p.  187,  sec.  8a 

On  the  motion  to  dismiss  the  appeal  being  made,  the 
appellant  interposed  a  cross  motion  for  leave  to  file  the 
required  affidavit,  which  was  refused,  of  which  the  appel- 
lant complains.  The  statute  is  not  merely  permissive,  but 
it  declares  that  the  appeal  shall  not  be  allowed  unless  the 
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affidavit  is  filed  with  the  auditor.  When  a  statute  is 
merely  directory,  a  thing  omitted  to  be  done  at  the  proper 
time  may  be  allowed  afterwards.  Rex  v.  Loxdale^  1  Boir* 
445. — TTuxmes  Manufacturing'  Co.  v.  Lathrop^  7  Conn.  550. 
But  where  a  statute  expressly  prohibits  a  thing,  until 
anodm  has  been  done,  the  prohibition  can  not  be  disre- 
garded without  judicial  legislation. 

Stuart,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  OurianLt — The  judgment  is  affirmed  with  costs. 

jD.  D.  PraUj  for  the  appellant. 

H.  P.  Biddle  and  B.  W.  Peters,  for  the  appellee. . 


Not.  Tcnn, 
1855. 

▼. 

Gatumo. 


Newell  and  Another  v.  Gatlino. 

Objectaom  to  the  jniisdicdon  of  the  Court  oTor  the  person  miut  be  taken 
in  2r9um— 4»3r  demnrrer,  if  the  want  of  jorisdlction  appears  npon  the  record, 
and  bj  plea  or  answer  setting  np  the  facts  showing  the  want  of  jurisdiction, 
if  die  fiicts  do  not  appear  npon  the  record. 

Bin  far  the  leacisaion  of  a  contract  concerning  tlie  sale  of  a  patent  xight»  on 
aceonnt  of  frandnlent  representations,  &c.,  excnsing  delay,  &c,  held  to  be 
sufficient  on  demnrrer. 

APPEAL  from  the  Booue  Circoit  Ck>nrt 
PsKxiNs,  J. — Complaint  to  obtain  the  rescission  of  a 
contraet,  on  the  ground  of  fraud,  and  to  recover  damages. 
The  complaint  shows  that  Richard  J.  Oatling'  was  the 
owner  of  the  right  to  use  ^  Oatling^s  wheat  drill,"  for 
which  a  patent  had  been  obtained;  that  said  Oatling  was 
a  single  man,  without  a  family,  and  a  citizen  of  the  state 
of  2ibrik  Carolina;  that  on  the  20th  of  November,  1850, 
he  sold  to  Newell  and  Beach  the  right  to  make  and  use 
said  drill  in  certain  territory  in  the  state  of  Michigan,  for 
the  consideration  of  3,000  dollars ;  that  on  the  5th  of  JP^- 
bruarsf,  1851,  he  sold  to  them  the  right  to  make  and  use 
said  drill  in  Champaign  and  other  counties  of  Ohio,  for 
the  considemtion  of  3,000  dollars;  that  a  part  of  these 
considerations  was  paid  by  conveying  lots  in  Lebaaum, 
incumbered  by  a  mortgage  of  300  dollars,  on  which  was 
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Not.  Term,  a  store  room,  stock  of  goods,  &c,  the  bDilding  and  goods 
^^^'      being  conveyed  witib  the  lots ;  and  that  notes,  not  yet 

Kbwsll     paid,  were  given  for  the  balance  of  the  pnrchase-moaej 

Oatukg.    of  the  patent  right. 

In  tiie  spring  fdyiowing  the  pnrchases,  the  complaint 
shows,  Newell  and  Beachj  at  much  loss  of  time  and  money, 
made  great  efforts  to  sell  rights  and  drills  witiiin  the  terri- 
tories they  had  ptffchased,  but  without  snccess,  while  these 
efforts  brongfat  to  them  the  knowledge  of  the  fact  that  the 
drill  itself  was  worthless,  and  the  ri^t  to  use  and  seU  it 
of  no  value. 

The  complaint  shows  that  OaUing  induced  said  Newell 
and  Beach  to  purchase  as  they  did  by  false  representations. 
For  example,  he  stated  to  them  that  he  had  a  contract 
with  1/Rntum^  Allen  Sp  Co.j  in  Qunnpaign  county,  OAio,  a 
county  included  in  the  purchase  of  Newell  and  Beaehj  by 
which  said  company  were  to  manufacture  drills  for  the 
supply  of  that  section,  and  were  to  pay  him,  OatHng'j  10 
dollars  a  drill  for  all  they  sold;  that  they  had  already  paid 
him  300  dollars;  and  that  so  highly  useM  and  popular 
was  the  drill,  that  ike  company  named  were  not  able  to 
meet  the  demand,  but  were  about  greatly  to  enlarge  their 
establishment,  &c.;  when  no  such  facts  existed.  Other 
misrepresentations  w»e  made.  It  further  appears  that  in 
itfSzy,  1851,  OatUng  feft  tiie  state  of  Jhdianoy  to  attend,  as 
he  alleged,  the  world's  fieur  at  Londonj  in  Englandj  and  did 
not  retom,  or  make  known  his  place  of  abode,  till  the 
spring  of  1853,  when  Newell  and  Beach  notified  him  of 
the  fraud  practised  in  the  contract  with  them,  refused  to 
pay  the  notes  outstending,  but  took  no  active  measures  to 
rescind,  because  OatSng'  promised  satisfactorily  to  adjust 
the  matter  in  controversy;  which,  however,  he  did  not  do, 
but,  in  Jufy^  again  left  the  state,  and  went  to  Missawrij 
where  he  remained  till  the  last  of  August  On  his  retnm, 
still  failing  to  adjust  the  controversy  a£  he  had  promised, 
Newell  and  Beach  tendered  a  reconvejrance  of  tiie  patent 
right,  and  claimed  a  rescission  of  the  contract  It  is  aver> 
red  that  at  the  time  of  making  the  purchase,  GaUing  pro- 
mised Newell  and  Beach  that  if^  at  any  time,  they  became 
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diwatifffifida  he  would  reecizul  the  contract;  and,  further,  Not.  Tena, 
^t  they  had  not  discovered  the  fraud  practised  upon       iS55. 
them  by  Oatling  till  after  his  departure  for  Europe.  Kkwsll 

At  the  March  term,  1854,  the  defendant,  Qatlingy  appear*    Qatuvo. 
ed  and  demurred  to  the  complaint,  and  it  was  amended. 
He  then  applied  for  and  obtained  a  continuance. 

At  the  September  term,  1854,  he  again  appeared  and 
moved  to  strike  out  parts  of  the  complaint,  which  motion 
was  in  part  sustained  and  in  part  OYcrruled. 

The  defendant  then  demurred  to  the  complaint,  and  the 
cause  was  continued. 

At  the  March  term,  1855,  the  defendant  filed  an  addi* 
tional  demurrer,  which  was  in  part  sustained  and  in  part 
ovenrnled.  He  then  answered,  denying  the  jurisdiction  of 
tiie  Court  over  his  person.     The  plaintiffi  replied. 

The  defendant  moved  for  a  bill  of  particulars  of  the 
expenses  incurred  by  the  plaintiib  in  attempting  to  sell 
drills  and  rights,  and  they  filed  one,  with  which  the  defen* 
dant  was  not  satisfied,  and  he  accordingly  moved  for  an 
amended  bilL 

We  have  stated  enough  of  the  proceedings  to  present 
the  questions  raised  by  counseL  Both  parties  complain 
of  rulings  of  the  Court  below;  both  have  assigned  errors 
and  filed  printed  brie&.  The  cause  has  not  been  brought 
to  a  final  hearing  on  the  merits,  but  oidy  to  the  point 
where  the  Ck>urt  below  ruled  that  the  plaintifis  could  not 
liave  a  rescission,  but  might  recover  damages;  and  the 
answer  of  the  defendant,  when  filed,  and  the  depositions 
the  parties  may  take,  may  make  an  entirely  different  case 
from  that  now  presented  by  the  record 

We  shall  enter,  therefore,  upon  no  elaborate  discussion 
of  the  important  questions  involved,  but  leave  that  duty 
to  be  performed  when  all  the  facts  appear  before  us.  We 
shall  notice  some  minor  points,  the  settling  of  which  will 
aid  the  progress  of  the  suit 

We  think  the  party  was  too  late  in  taking  his  objection 
to  the  jurisdiction  of  the  Court  He  waived  the  point  by 
bis  previous  appearance  and  action  in  the  cause.  Objec* 
tions  to  the  jurisdiction  over  the  person  must  be  taken  in 
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Nov.  Term,  the  first  instance-*by  demniFer,  if  the  want  of  jnrisdiction 
^^^'  appears  upon  the  record,  and  by  plea  or  answer  setting  np 
Nbwbll  the  facts  showing  the  want  of  jurisdiction,  if  the  facts  do 
Gatlivo,    not  otherwise  appear  of  record* 

We  think  the  complaint  makes  a  case  which  entitles 
the  plaintiffs  to  a  rescission  of  the  contract  We  think 
the  delay  in  proceeding  to  obtain  it,  being  caused  by  the 
action  of  the  defendant,  can  not  be  set  up  to  defeat  Uie 
rescission.  We  speak,  of  course,  of  the  case  as  presented 
by  the  complaint  alone. 

It  does  not  seem  to  us  that  a  more  minute  bill  of  items 
than  has  been  filed,  of  the  expenses  in  attempting  to  sell 
drills  and  rights,  can  be  material,  for  those  items  could 
not  govern  the  award  of  damages,  if  any  should  be  made. 
If  they  could,  every  man,  in  attempting  to  sell  rights,  &&, 
would  be  interested  in  making  his  expenses  as  high  as 
possible,  in  order,  if  he  abandoned  his  bargain,  to  obtain 
round  compensation. 

If  damages  should  be  given  upon  the  rescission  of  the 
contract,  the  sum  might  be  more,  or  it  might  be  less,  than 
expenses  incurred  The  plaintiffs  may  miake  proof  upon 
this  point  under  the  statements  in  the  complaint.  It  would 
rest  in  the  sound  discretion  of  the  Court  or  jury  upon  all 
the  facts  of  the  case.  These  facts  have  not  yet  been  pre- 
sented, and  we  express  no  opinion  as  to  what  damages, 
if  any,  could  be  recovered. 

The  cause  is  not,  at  present,  properly  before  us,  and 
ought  not  to  be  here.  We  have  examined  it  at  the  wish 
of  both  parties,  but  it  must  not  be  taken  as  a  precedent 
governing  the  action  of  this  Court  in  future  cases. 

Per  Curiam^ — The  decree  that  the  complaint  does  not, 
on  its  face,  make  a  case  entitling  the  plaintifis  to  a  rescis- 
sion of  the  contract,  is  reversed,  with  costs.  Cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  proceed 
with  the  cause  until  it  is  brought  to  a  final  hearing  and 
decree. 

J.  R  McDonaldj  &  C.  WOlscm,  D.  Wallace,  R  Cobum 
and  J.  W.  Oordon,  for  the  appellants. 

J.  A.  Listan  and  L  Browne  for  the  appellee. 


OP  THE  8TATB  OP  INDIANA. 


151 


CoLDRON  V.  Bhode,  Admiiustrator. 

Suit  hj  9M  administntor,  before  a  jiutioe  of  the  peace,  under  the  B.  8. 1843, 
Qpon  a  note  giren  to  hiB  intestate.  The  salt  was  commenced  by  capias,  to 
obtain  which  the  plaintiff  filed  with  the  justice  an  affidayit,  in  which  the  note 
was  set  ost  and  the  plaintiff's  representatiye  character  fnlly  described.  Held, 
tiiat  the  canse  of  action  filed  was  sufficient,  and  that  the  filing  of  tibe  note 
itself  was  nnneoessaiy. 

Under  the  statute  of  1888,  the  title  to  personal  as  well  as  real  property  vested 
in  the  heir  on  the  death  of  the  ancestor,  subject  to  be  diyested  instantly  on 
tlie  appointment  of  a  personal  representatiTe. 

Suit,  before  a  jostice  of  the  peace,  irtiile  the  B.  8. 1843  were  in  force,  against 
one  of  sereral  makers  of  a  joint  note.  It  was  shown  that  the  other  makers 
were  out  of  the  state.    Hdd,  that  they  were  not  necessary  parties. 

A.  died,  about  1841,  leaving  ^re  children,  all  adults,  and  owing  no  debts.  He 
leqneated  his  difldien  to  divide  his  estate  (which  consisted  cbiefty  of  notes 
for  money  lent)  among  Aemselves,  without  administration,  which  they  did, 
by  agreement  between  them  in  writing.  B.  being  indebted  by  note  to  the 
intestate,  took  up  this  note,  which  had  been  assigned,  in  the  division,  to  C, 
one  of  Ae  heirs,  and  gave  a  note  directly  to  C.  in  its  stead.  C,  having  died. 
Yds  administrator,  about  eight  years  after  his  death,  sued  B,  upon  the  note. 
£.,  wlien  he  gave  tiie  note,  knew  all  the  facts.  There  was  no  pretence  of 
concealment  or  fidse  representation,  nor  any  suggestion  tliat  B,  was  likely  to 
•nfifer  loss  by  befaig  compelled  to  pay  the  note.  Hdd,  that  B.  was  liable  to 
pay  tiie  note. 

A  note  was  given  in  Msrek,  1843,  drawing  eight  per  cent,  interest,  In  snbstita- 
tion  for  a  former  note.    Hdd,  that  the  note  was  usurious. 


Nov.  Term, 
1855. 

C0U>B0K 

V. 
BUODB. 


APPEAL  from  the  Warren  Circuit  Court 
GooKiN8|  J. — Seymour  T.  Bhode^  administrator  of  Jonor 
Hum  Bhode,  sued  Coldrony  before  a  justice  of  the  peace,  on 
a  promissory  note  payable  to  his  intestate.  The  justice 
gave  judgment  for  the  plaintiff^  from  which  the  defendant 
ai^aled  to  the  Circuit  Court,  where  the  plaintiff  also 
recovered.  Motion  for  a  new  trial  oTerruled,  and  judg- 
ment. 

It  is  objected  that  no  cause  of  action  was  filed  before 
the  justice  of  the  peace ;  and  that  no  sufficient  cause  of  ao- 
tion  was  filed,  &c  The  transcript  from  the  Circuit  Court 
does  not  contain  the  note,  (except  as  recited  in  the  justice's 
transcript  and  in  the  bill  of  exceptions,)  and  the  appellant 
relies  npon  tiie  case  of  Bell  v.  Trotter^  4  Blackf.  12,  on  the 
first  point,  and  upon  the  cases  of  Vcmdagrift  v.  TaU^  id. 


Saturday, 
Deoemberl. 
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Not.  Tonn,  174,  and  Hamilton  v.  Ewing,  6  id.  88,  on  the  other.  The 
^^^'  fif  st  of  these  cases  decides  that  the  transcript  from  the  Cir- 
Cou>sox  cuit  Court  must  show  that  a  cause  of  action  had  been  filed 
Rhobb.  before  the  justice,  and  the  other  two  cases  decide  that  a 
note  sued  on  by  one  not  appearing  to  be  a  party  to  it,  is 
not  a  sufficient  cause  of  action,  without  an  averment  show- 
ing  the  plaintiff's  right  to  sue,  as  in  the  case  of  an  admin- 
istrator suing  on  a  note  given  to  his  intestate.  Neither  of 
these  objections  is  well  taken  in  the  present  instance.  The 
suit  was  commenced  by  a  capitiSy  to  obtain  which  the 
plaintiff  filed  with  the  justice  an  affidavit,  in  which  the 
note  is  set  out,  and  his  representative  character  fully  de- 
scribed. On  general  demurrer,  it  would  have  been  suffi- 
cient as  a  declaration  in  a  Court  of  record,  and  it  should 
be  so  regarded.  The  plaintiff  was  not  bound  to  file  bis 
note;  he  might  retain  it,  and  offer  it  in  evidence  at  the 
trial. 

The  defences  were  want  of  consideration  and  usury. 

It  appeared  in  evidence  that  one  John  Rhodes  father  of 
the  intestate,  died  about  1841,  leaving  five  children,  and 
owing  no  debts;  that  he  requested  his  children  to  divide 
his  estate  among  themselves,  without  administration,  they 
being  all  of  age,  which  they  did  by  an  agreement  in  writ- 
ing. It  consisted  chiefly  of  notes  for  lent  money,  among 
which  was  one  against  John  and  Levi  Jenmngs  and  Col- 
dronj  which  was  assigned  to  Jonathan  in  the  division. 
Jonathan  was,  at  the  time,  in  Arkansas^  and  his  share  was 
taken  by  the  present  plaintiff,  who  surrendered  the  note 
payable  to  John  Rhode^  and  took  the  note  now  sued  on  for 
it  When  Jonathan  came  home,  he  ratified  what  had  been 
done.  Jonathan  had  been  dead  about  eight  years,  and 
the  plaintiff  was  his  administrator. 

The  appellant's  position  is,  that  this  evidence  shows  an 
unlawful  intermeddling  vnth  the  estate  of  John  Rhode; 
that  the  debt  to  his  estate  is  still  in  force,  and  the  note 
sued  on  without  consideration. 

At  the  time  of  this  transaction,  the  statute  of  descents 
and  distribution  provided  that  the  real  and  personal  pro- 
perty of  any  person  dying  intestate  should  descend  to  his 
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children,  &c.    R.  &  1838,  p.  236,  see.  1.    Under  that  stat^  Nor.  Term, 

ute,  the  title  to  personal  as  well  as  real  property  vested  in      ^^^' 

the  heir,  on  the  death  of  the  ancestor,  snbject  to  be  divest*    Colbkon 

ed  instantly  on  the  appointment  of  a  personal  representa-     Rhode. 

tive.  No  such  was  ever  appointed   It  is  proved  that  there 

were  no  debts  to  be  paid.    We  should  be  slow  to  permit 

the  heirs,  at  an  early  period,  to  distribute  the  estate  among 

themselves,  and  shonld  lend  a  ready  ear  to  the  complaint 

of  a  creditor  against  the  heir;  yet  where  so  long  a  time 

has  elapsed  as  in  this  case;  where  the  original  note  was 

surrendered  and  a  new  one  given  with  a  fhll  knowledge  of 

all  the  facts,  and  without  any  pretence  of  concealment  or 

false  representation,  or  any  suggestion  that  the  party  is 

likely  to  lose,  we  think  it  would  be  going  too  far  to  say 

that  the  note  was  absolutely  void*     The  heir,  it  is  true,  had 

a  right  to  administer,  and  so  had  the  debtor,  if  he  thought 

it  necessary  to  his  protection.    Had  he  done  so,  it  would 

have  been  an  end  of  this  case;  but  instead  of  doing  so, lie 

gave  his  note,  knowing  all  the  facts;  and  we  think  he  is 

bound  to  pay  it 

The  defence  of  usury  ought  to  have  b^en  sustained. 
The  note  is  as  foUows: 

^Due  Jonathan  Rhode  one  hundred  and  eight  dollars 
and  sixty-SLc  cents,  for  value  received,  to  be  paid  in  specie, 
and  draw  eight  per  cent,  and  to  be  paid  yearly  in  specie. 
March  31,  1842.  John  Jennings^  Levi  Jennings^  William 
Caldron:' 

The  8th  section  of  the  act  of  1842,  p.  91,  which  was  in 
f(»oe  from  its  passage,  and  was  approved  Jcmuvry  31, 1842, 
restricts  the  rate  of  interest  to  six  per  cent.  The  case  of 
JuMiee  v.  CharleSj  1  Ind.  R.  32,  is  like  the  present  A  note 
was  surrendered  and  a  new  note  taken  on  the  2d  day  of 
February^  1842,  only  two  days  after  that  act  took  effect, 
drawing  ten  per  cent  interest  It  is  indeed  probable  that 
in  both  these  cases,  the  parties  contracted  in  ignorance  of 
the  law,  and  we  should  be  disposed  to  hold  this  contract 
untainted  with  usury,  if  it  were  not  for  the  danger  that 
might  result  from  any  relaxation  of  the  rule,  that  every  one 
is  presumed  to  know  the  law. 
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Nor.  Term, 
1865. 

T. 

Fkacisk. 


There  is  nofhing  in  the  objection  taken  by  the  appel- 
lant that  all  the  partLes  were  not  gned  The  action  was 
brought  before  the  R.  S.  of  1852  were  in  force ;  and  besidesi 
it  is  proved  that  John  and  Levi  Jennings  were  ont  of  the 
Btate.  That  defence  was  matter  in  abatement,  and  8a<^  a 
plea  would  not  have  been  good,  had  it  not  alleged  that  tiie 
other  parties  were  witiiin  the  jurisdiction  of  the  Court. 

The  appellee  having  oflfered  to  remit  so  much  of  the 
judgment  as  is  affected  by  the  usury,  the  judgment  below 
will  be  afEjrmed  for  the  sum  of  81  dollars  and  78  cents. 

Per  Ourianu — The  judgment,  except  as  to  81  doUars 
and  78  cents,  is  reversed  with  costs.  The  residue  of  the 
judgment  is  affirmed. 

R.  A.  Chandler  J  for  the  appellant 

B.  F.  Gregory^  for  the  appellee. 


Enoabd  and  Another  v.  Frazier. 


A  suit  hsTrng  been  dismissed  on  the  defendant's  motion,  by^  the  Court  of  Com- 
mon Pleas,  the  plaintiffs  caused  an  exception  to  the  dismissal  to  be  noted  at 
the  end  of  the  record  entrj;  bnt  the  grounds  of  objection  were  not  specified, 

^  nor  did  the  plaintiffs  take  a  InII  of  exceptions.    Hdd,  under  the  R.  8. 1S52, 

^  that  an  appeal  would  not  lie. 


December  1. 


APPEAL  from  the  Boone  Court  of  Common  Pleas. 

DavisoNi  J^ — The  appellants,  being  the  owners  of  a  saw- 
mill and  dam,  petitioned  the  Common  Pleas  for  a  writ  of 
assessment  of  damages.  A  writ  was  issued,  a  jury  was 
summoned,  a  verdict  found,  and  returned  into  Court. 

At  the  term  of  the  Court  next  after  said  returui  the 
cause,  upon  the  defendant's  motion,  was  dismissed  The 
record  entry  of  the  motion  and  ruling  of  the  Court,  is  as 
follows:  ^'Now  come  the  plaintifis,  by  their  attorney,  and 
the  defendant,  by  his  attorney,  comes  also,  and  moves 
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the  Court  to  dismiBS  this  canse;  and  said  motion  being  K<^-  7«nn» 
argaed,  and  the  Court  being  sufficiently  advised,  do  sns-      J^SS. 
tain  said  motion  and  dismiss  this  cause.    It  is  theref<H!e      Wood 
considered  hj  the  Court,  that  the  defendant  recover  of  the    m«Clijbs. 
phiintiffB  his  coste,''  &c    ^  To  which  opinion  of  the  Court, 
the  plaintifiby  by  their  attorney,  now  except."    There  is  no 
bill  of  exceptions,  nor  do  the  grounds  of  objection  to  the 
ruling  of  the  Court  appear  in  the  record.    The  case  is, 
therefore,  not  properly  before  this  Court    2  E.  S.,  p.  116, 
S8. 345, 346. 

jRpT  Ouriam* — The  judgment  is  affirmed  with  costs. 

L  Naylor  and  J.  Wilsonj  for  the  appellants. 

&  a  Wilban  and  j;  E.  McDanaldy  for  the  appellee. 


Wood  v.  McClube. 

A  bmiower  »  bound  to  eztnordinarj  diligence  in  regard  to  property  loaned 
to  him,  and  u  responsible  for  the  slightest  neglect ;  but  if  the  article  perish, 
or  is  loet  or  damaged,  without  any  blame  or  neglect  on  his  part,  the  owner 
mnsi  sQstain  the  loss. 

Erroneoos  insfemctions  mnst  be  excepted  to  before  rerdict,  or  the  enor  will  be 
regarded  as  waired. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Satvrdat/, 
Davison,  J^ — The  complaint  is  that  McClwrey  the  plain- 
tifi^  on,  &;c.,  at,  &c.,  loaned  his  mare  to  Wood^  who  agreed 
to  use  her  careftdly,  and  retom  her  in  good  condition. 
Avennent,  that  Wood^  while  the  mare  was  in  his  posses* 
sion  nnder  said  loan,  abused,  overworked  and  ill-treated 
her,  so  that  she  died.  The  proper  issues  being  made,  tiie 
cause  was  submitted  to  a  jury,  who  found  for  the  plain- 
tiff Motion  for  a  new  tried  denied,  and  judgment  on  the 
verdict 

The  evidence  being  closed,  the  Court  charged  as  fol- 
lows: 


156  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  ^if  tiie  jiuy  find  that  said  mare  was  loaned  to  Wood  and 
^^^  was  injured  while  in  his  possession  by  the  slightest  injury, 
Wood  from  which  she  died,  they  may  find  for  the  jdaintift" 
McClurx.  This  instraction  does  not  state  the  law  correctly.  The 
mere  facts  assumed  by  the  Court,  viz.,  that  the  mare,  while 
in  the  possession  of  the  bailee,  received  a  slight  injury, 
which  caused  her  death,  was  not  sufficient  to  render  him 
liable,  unless  it  was  also  shown  that  he  had  been  guilty  of 
some  neglect  of  duty — some  slight  omission  of  diligence* 
A  borrower,  it  is  true,  is  bound  to  use  extraordinary  dili- 
gence  in  the  care  of  property  loaned  to  him,  and  is  respon- 
sible for  the  slightest  neglect;  stiU,  if  the  article  loaned 
perish,  or  is  lost  or  damaged,  without  any  blame  or  neglect 
attributable  to  the  borrower,  the  owner  must  sustain  the 
loss.  Scranton  v.  Baxter ^  4  Sand£  5. — Stoty  on  Bailments, 
s.  249. — Jones  on  Bailments,  49. 

In  the  present  case,  the  main  question  for  the  jury,  in 
coming  to  a  conclusion  whether  the  bailee  was  or  was  not 
liable,  was  this:  Was  he  guilty  of  any  negligence  ?  They 
were,  however,  under  the  above  instruction,  authorized  to 
find  a  verdict  against  him,  though  innocent  of  any  blame 
or  neglect  whatever. 

But  the  record  contains  no  bill  of  exceptions;  nor  does 
it  appear  that  the  charge  was  excepted  to  before  the  return 
of  the  verdict  Hence,  it  is  insisted  that  the  instruction, 
though  erroneous,  should  not  be  allowed  to  reverse  the 
judgment. 

This  position  is  correct  The  code  provides  that  ^<the 
party  objecting  to  the  decision  of  the  Court,  must  exoept 
at  the  time  the  decision  is  made."  2  R.  S.,  p.  115.  Li 
relation  to  this  point,  the  rule  of  practice  is,  in  effect,  the 
same  as  it  was  anterior  to  the  present  code.  Jones  v.  Tim 
PaUen  decides  that  exceptions  to  instructions  of  the  Court 
to  the  jury,  will  not  be  noticed  in  the  Supreme  Court,  un* 
less  they  appear  by  the  record  to  have  been  taken  bef<»e 
the  jury  delivered  their  verdict    3  Ind.  R.  107.— 5  id.  642L 

These  cases  are  decisive  of  the  one  before  us.  The 
judgment  must  therefore  be  affirmed. 
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iV0biria».--~Thejiidgment]8affinaed,with  Nor.  Term. 

damages  and  costs.  loOO. 

J.  Oiunn  and  J.  E.  CwerdiU^  far  tibe  appellaot  Covfih 

JC  jSL  Scobey  and  W.  Oumback^  for  the  appellee.  Tbb  Statv. 


DeomAer7. 


Coffin  v.  The  State  on  the  relation  of  Norton* 

OOoet  we  not  regarded,  in  thv  ooosAcy,  m  gnali  or  oonlncli,  die  obligation 
of  which  can  not  be  Jmpaned,  bat  rather  as  tnuts  or  agendes.  They  are, 
dierefore,  completelj  withhi  the  power  of  the  legislature,  except  so  far  aa 
die  ooneCit&tion  of  Uie  state  may  ibibid  inteiferenoe  witfi  them.  And  they 
ate,  St  all  times,  completely  whfain  the  power  of  the  people,  in  their  sorer- 
eiga  dMcaoter,  wttiovt  regard  to  xestnintB  in  existing  conatitiitionB  opon 
legisladre  power. 

The  proTiso  in  the  tendi  item  of  the  schedule  in  the  constitntion  of  1851, 
is  operaSiTe  and  yaHd. 

APPEAL  firom  the  De  Kalb  Ciiccdt  Caari.  Friday, 

Perkins,  J.— Qmi  woframto*  Asa  A.  Norton  filed  an 
infonnation  in  the  De  Kalb  Cixeoit  Ck>iirt,  setting  forth 
that  Ovoen  Coffin  was  elected  derk  of  the  EOckart  Circuit 
Coort,  in  A»gu8ty  1850,  and  was  commissioned  for  a  term 
of  seven  ye^rs;  that  in  October^  1855,  said  Norton  was 
elected  clerk  of  said  Cirenit  Conrt,  and  was  commissioned 
for  a  term  of  four  years;  that  he  had  duly  qualified,  and 
demanded  possession  of  the  office  of  said  Coffiai^  who  re- 
fused to  suirender  it,  &c 

The  information  contains  all  the  necessary  averments 
as  to  tiie  l^ality  of  the  election,  &c  We  have  set  out 
sufficient  of  them  to  show  the  question  raised  for  decision. 
Coffin  demuired,  on  the  ground  that  it  did  not  appear  by 
the  information  that  tiie  relator,  Norton^  was  entitled  to 
the  office  in  controversy.  The  Court  ovenruled  the  de- 
murrer and  rendered  judgment  of  ouster  against  Coffin^ 
and  be  appealed  to  this  Court 

The  question  presented  by  this  case  arises  upon  the 
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Hot.  Tenn,  tenth  item  in  the  echedule  forming  a  part  of  the  const!- 
^^^'      tution  of  1861,  which  reads  thus : 

CoFFiK  ^  Every  person  elected  by  poprdar  vote,  and  now  in  any 
The  8tatb.  office  which  is  continned  by  this  constitution,  and  every 
person  who  shall  be  so  elected  to  any  snch  office  befcnre 
the  taking  effect  of  this  constitntion,  (except  as  in  this 
constitution  otherwise  provided,)  shall  continue  in  office 
until  the  term  for  which  such  person  has  been,  or  may  be, 
elected,  shall  expire:  provided,  that  no  such  person  shall 
continue  in  office  after  the  taking  effect  of  this  constitn- 
tion, for  a  longer  period  than  the  term  of  such  office  in 
this  constitution  prescribed." 

The  term  prescribed  in  said  constitution  for  the  office 
of  clerk  of  the  Circuit  Court,  is  four  years,  three  years  less 
than  by  the  former  constitution  under  which  Coffin  was 
elected.  And  as  he  was  elected  in  1850,  and  the  new 
constitution  took  effect  on  tiie  first  of  November,  1851, 
limiting  his  term  to  four  years  from  that  date,  said  con- 
stitution did,  if  operative  in  this  particular,  cut  off  from 
the  term  for  which  he  was  elected,  some  two  years. 

Coffin  contends  that  the  new  constitution  is  not  opera- 
tive in  this  particular,  and  that  the  term  of  his  office  could 
not  thus  be  shortened.     This  is  the  question. 

Offices  are  not  regarded,  in  this  country,  as  grants  or 
contracts,  the  obligation  of  which  can  not  be  impaired; 
but  rather  as  trusts  or  agencies.  Conner  v.  Hie  City  cf 
NeW'York,  2  Sandt  (N.  Y.)  R.  356.— 1  Selden  286. 
They  are,  therefore,  completely  within  the  power  of  the 
legislature,  except  so  frtr  as  the  constitution  of  the  state 
may  forbid  interference  with  them.  QUbert  v.  The  Board 
of  Commissioners,  SfC,  8  Blackf.  81.— T«/y  v.  The  SUOe, 
1  Ind.  R.  500^ — Jones  v.  Covins,  4  id.  305.  And  they  are, 
at  all  times,  completely  within  the  power  of  the  people  in 
their  sovereign  capacity,  without  regard  to  restraints  in 
existing  constitutions  upon  legislative  power. 

Offices  created  by  the  legislature  may  be  abolished  by 
the  legislature. 

Offices  created  by  a  constitution  may  be  abolished  by  a 
constitution. 
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The  power  tiiat  creates  offices  can  destroy  them.    ElUs  ^<»^*  '^^nn* 
etalY.  The  Stofe,4InAR.l.  ^8^- 

If,  however,  we  are  wrong  in  this  upon  general  princi-  Watsox 
pies,  still  it  was  competent  for  the  people,  by  a  new  con-  thk  Stats. 
stitntion  or  form  of  government,  to  abrogate  or  shorten 
the  terms  of  existing  offices,  becanse  the  power  to  do  so 
was  expressly  reserved  in  the  prior  constitution.  In  sec- 
tion 2  of  article  1  of  the  constitution  of  1816,  it  is  de- 
daied  that  the  people  '^have,  at  all  times,  an  unalienable 
and  indefeasible  right  to  alter  or  reform  their  government, 
in  such  manner  as  they  may  think  proper." 

The  reservation  of  power  to  alter,  is  hare  as  ample  as 
that  contained  in  any  charter  of  incorporation  granted  by 
the  legislature. 

Per  Omaiit^-r-The  judgment  is  affirmed  with  costs. 

J.  McnrisoHj  for  the  appellant 

jR.  Lawrff^  for  the  state. 


Watson  v.  The  State. 


APPEAL  fiom  the  Marion  Circuit  Court.  ni^lSL  7 

Per  Curiam. — This  case  is  precisely  like  that  of  Everett 
V.  The  Statej  6  Ind.  R.  495,  and  the  judgment  below  is  re- 
versed for  the  reasons  there  given,  and  the  cause  remanded 
with  same  order  and  to  take  the  same  course. 

T  D.  and  R.  L.  Walpole^  for  the  appellant 

J.  W.  Chrdon^  for  the  state. 
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Not.  Teim, 
1855. 

HUBBikVD 

V. 

The  Staib. 


Friday, 
December  1, 


Hubbard  v.  The  State. 

Motions  for  the  contmaance  of  causes  are  founded  upon  ex  parte  affidayite, 
made  hj  the  party  or  his  agent,  which,  for  the  porposes  of  the  action,  aie 
taken  as  tree,  and  against  vhich  no  counter  affidaHts  can  be  receired. 

The  time  at  which  an  indictment  alleges  a  crime  to  have  been  committed,  is 
immaterial,  except  where  tiie  indictment  may  be  barred  by  lapse  of  time,  in 
whidi  case  a  time  most  be  stated  within  the  period  of  limitation,  and  except 
where  time  forms  an  essential  ingredient  of  the  offence. 

Application  for  a  oontinnance  by  a  prisoner  indicted  fyr  nmrder.  The  afBda- 
rit  showed  that  the  prisoner  desired  the  continnance  to  procure  the  testi- 
mony of  witnesses  to  prove  that  after  the  time  the  crime  was  "  imputed"  to 
have  been  committed  by  him,  the  person  alleged  to  have  been  murdered  was 
seen  in  another  county,  &c. 

Hdd,  that  the  word  ''imputed"  must  be  snj^xMed  to  refer  to  the  time  specified 
in  the  indictment,  and  that,  therefore,  the  affidavit  was  properly  held  to  have 
been  insufficient. 

Held,  also,  that  to  have  made  the  time  material,  the  prisoner's  affidavit  should 
have  stated  that  he  apprehended  the  state  would  attempt  to  prove  that  the 
person  alleged  to  have  been  murdered  was  lulled  before  the  day  on  which  he 
proposed  to  prove  him  alive  by  the  absent  witnesses. 

In  an  affidavit  for  a  continuance  to  procure  testimony,  it  is  not  sufficient  to  aver 
that  the  testimony  sought  will  be  material;  but  &cts  must  be  stated  showing 
the  connection  between  the  testimony  sought  and  the  case  to  be  tried. 

In  support  of  the  prisoner's  affidavit  for  a  continuance,  one  of  his  counsel  filed 
his  affidavit  stating,  in  substance,  that  he  had  been  assigned  as  counsel  for 
the  prisoner  after  the  return  of  the  indictment;  that  he  had  given  all  dili- 
gence to  the  preparation  for  a  trial  since  his  appointment  that  was  consistent 
with  other  pressing  engagements  in  Court,  his  own  feeble  health  and  the  hi- 
convenience  of  consulting  with  the  defendant  while  in  prison,  and  with  o&er 
counsel  associated  witii  him  in  the  defence;  that  the  prisoner  was  not  yet 
ready  to  proceed  to  a  trial,  owing  to  the  short  time  allowed  to  prepare  for  it, 
(the  indictment  having  been  fi»und  at  tbat  term,)  and  to  a  disi^ppoiatmnt  in 
procuring  the  aid  of  other  counsel  from  a  distance,  whose  attendance  had 
been  expected,  but  who  had  not  arrived.  Held,  that  the  affidavit  was  not 
adapted  to  the  motion  to  continue,  but  might  have  been  appropriate  to  a 
motion  to  postpone  the  trial  to  a  later  day  of  the  term. 

An  application  for  a  change  of  venue,  in  a  criminal  cause,  on  account  of  ex- 
citement or  prejudice  agaiost  the  prisoner,  is,  by  the  B.  S.  1852,  addressed  to 
the  discretion  of  the  Court. 

APPEAL  from  the  WaAash  Circuit  Court 
GooKiNs,  Jd — Hubbard  and  his  wife  were  indicted  in  the 
Wabash  Circuit  Court,  for  the  murder  of  French.  HMard 
was  tried  separately,  and  convicted  of  murder  in  the  first 
degree,  and  adjudged  to  suffer  death.  Motions  were  made, 
at  the  proper  time,  for  a  new  trial,  and  in  arrest  of  judg- 
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menty  which  were  oyennled,  and  to  reverse  liie  judgment  ^o^*  T«nn, 
he  prosecoteB  this  appeal  ISoo. 

The  eirors  relied  on  in  this  Court  are,  that  the  Circuit    Hubbabo 
Court  refused  a  proper  application  for  a  continuance  of  the  thb  Statb. 
cause,  and  the  refusal  of  that  Court  to  change  the  venue, 
upon  the  prisoner's  affidavit  of  excitement  and  prejudice 
against  him  in  the  county  of  Wabtish. 

In  support  of  die  motion  for  a  continuance,  the  prisoner 
made  his  own  affidavit,  stating,  among  other  things,  that 
WilUam  King"  and  Michael  O^Brien^  who,  as  he  was  in- 
formed and  believed,  resided  at  LidicmapoKsy  in  Marion 
county,  were  material  and  necessary  witnesses  for  his  de- 
fence, without  whose  testimony  he  could  not  safely  go  to  ^ 
triaL  In  showing  the  materiality  of  their  testimony,  the 
affidavit  stated  that  the  crime  with  which  he  was  charged, 
was  committed,  as  was  imputed,  on  the  evening  of  Satvr^ 
day^  the  9tli  day  of  October^  1854;  that  he  could  prove  by 
King^  as  said  King  had  informed  him,  and  by  (y Briefly  as 
be  had  been  informed  by  others,  that  the  deceased  and  his 
fiaimily  had  been  seen  at  PerUj  in  3!Kami  county,  on  the 
evening  of  Sunday f  the  10th  day  of  October  of  said  year; 
that  on  JfoiMfoy  succeeding  they  were  seen  alive  neBiPeru; 
that  he  believed  the  facts  he  expected  so  to  prove  to  be 
true.  The  affidavit  ftuther  stated,  that  the  deponent  had 
been  informed  by  said  King,  (which  he  believed  to  be  true,) 
that  there  were  other  persons  present  at  Peru^  at  the  same 
time,  who  knew  Frencky  and  of  his  being  there  alive,  but 
whose  names  were  unknown  to  him,  and  which  be  could 
learn  only  by  a  conference  with  or  information  from  Kingj 
who  would,  when  known,  be  necessary  and  material  wit- 
nesses for  him  on  the  trial;  that  the  indictment  had  been 
found  at  that  term;  that  as  soon  thereafter  as  he  could 
have  a  conference  with  his  counsel,  he  had  caused  a  sub- 
pcena  to  be  sent  to  the  sheriff  of  Marian  county  for  said 
witnesses,  which  had  not  been  returned,  and  that  they 
were  not  in  attendance.  The  affidavit  set  forth,  as  other 
grounds  of  continuance,  the  absence  of  divers  witnesses  in 
La  Change  county,  and  in  Ohio  Bud  New^Yorkj  but  the 
^fect  of  those  statements  was  obviated  by  an  admission 
Vol.  VIL-11 
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Not.  Term,  on  the  part  of  the  prosecution  of  the  truth  of  the  matters 
1855.  vhich  it  was  alleged  could  be  proved  by  them*  The 
HuBBABD  formal  parts  of  the  affidavit  complied  with  the  require- 
Thb  St4te.  ments  of  the  statute* 

The  issuing  of  the  subpoenas,  as  stated  in  the  prisoner's 
affidavit,  was  proved  by  the  deputy  clerk,  and  the  motion 
was  further  supported  by  the  affidavit  of  John  U.  PeUU^ 
esq.,  one  of  the  prisoner's  counsel,  which  stated,  in  sub- 
stance, that  he  had  been  assigned  as  counsel  for  the  de- 
fence after  the  return  of  the  indictment;  that  he  had  given 
all  diligence  to  the  preparation  for  a  trial  of  the  cause  since 
such  appointment  that  was  consistent  with  other  pressing 
engagements  in  Court,  his  own  feeble  health,  and  the  in- 
convenience of  consulting  with  the  defendant  while  in 
prison,  and  with  other  counsel  associated  with  him  in  the 
defence;  that  the  prisoner  was  not  yet  ready  to  proceed  to 
a  trial,  owing  to  the  short  time  allowed  to  prepare  for  it, 
and  to  a  disappointment  in  procuring  the  aid  of  other 
counsel  from  a  distance,  whose  attendance  had  been  ex- 
pected, but  who  had  not  arrived. 

There  are  some  mistakes  in  the  affidavit  of  the  prisoner 
in  reference  to  dates.  It  states  that  it  is  imputed  that  the 
murder  was  committed  on  the  9th  of  October j  and  desig- 
nates Saturday^  Sunday  and  Monday^  as  the  9th,  10th  and 
11th  days  of  that  month,  when  in  fact  the  indictment 
charged  the  crime  to  have  been  committed  on  the  7th, 
which  was  SaJtwrday^  and  we  shall  regard  the  dates  as  cor- 
rected by  the  almanac,  the  days  of  the  week  controlling, 
instead  of  the  days  of  the  month. 

Motions  for  the  continuance  of  causes  are  founded  upon 
ex  parte  affidavits,  made  by  the  party  or  his  agent,  which, 
for  the  purposes  of  the  motion,  are  taken  as  true,  and  no 
counter  affidavits  can  be  received.  In  the  federal,  and 
many  of  the  state  Courts,  the  application  is  addressed 
solely  to  the  discretion  of  the  Court*  Li  the  earlier  cases 
in  this  state,  it  was  so  regarded;  but  yet  it  was  a  sound 
legal  discretion,  which  this  Court  would  supervise.  Hence, 
it  has  often  been  held  that  the  refusal  to  continue  a  cause 
upon  a  proper  application,  was  error.  Vanblaricum  v.  Ward^ 
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1  Blackf:  50.— Fuller  v.  The  State,  id.  ^"i.— Bradbury  v.  Nov.  Tenn, 
Dougherty,  7  id.  467.— Espy  v.  The  State  Bwnk,  5  Ind.  R.       1855. 
274.— Dti^ton  v.  The  State j  id.  533.  Hvbbabd 

In  the  case  of  Detro  v.  7%e  State,  4  InA  R.  200,  a  large  thb  State. 
discretion  was  allowed  to  the  Circuit  Court  on  a  question 
of  csontinuance;  but  in  most  of  the  later  cases,  little  has 
been  said  about  discretion;  and  the  right  to  a  continu- 
ance has  been  generally  regarded  as  a  question  of  law, 
arising  upon  the  statements  of  the  affidavit. 

If  we  regard  the  motion  as  addressed  to  the  discretion 
of  the  Court,  we  are  to  consider,  that  besides  the  atten- 
dant circumstances,  at  the  time  the  motion  is  made,  the 
Court  has  an  opportunity  of  reviewing  its  decision,  on  a 
motion  for  a  new  trial,  and,  after  having  heard  all  the  evi- 
dence in  the  cause,  will  be  able  to  judge  whether  there  is 
any  probability  that  the  absent  testimony  could  have  varied 
the  result. 

On  the  other  hand,  if  viewed  simply  as  a  question  of 
law,  arising  upon  the  statements  of  the  affidavit,  it  follows, 
as  a  necessary  consequence,  that  the  party  seeking  delay 
should  be  required  to  show  himself  clearly  entitled  to  it. 
He  makes  his  own  case,  and  can  not  have  the  aid  of  pre* 
snmptions  to  remove  apparent  uncertainties.  While,  on 
the  one  hand,  the  party  charged  with  crime  is  entitled  to 
every  presumption  of  innocence,  on  the  other,  he  is  placed 
under  great  temptation  to  set  up  feigned  and  false  preten- 
ces for  delay,  a  temptation  which  increases  in  urgency  in 
proportion  to  the  imminence  of  his  periL 

In  the  case  of  Gordon  v.  fencer,  2  Blackf.  286,  a  rule 
was  laid  down,  that  the  affidavit  for  a  continuance  on  ac- 
count of  the  absence  of  witnesses,  must  clearly  show  their 
materiality.  Tested  by  this  rule,  we  think  the  cause  shown 
for  a  continuance  was  not  sufficient.  The  affidavit  states 
that  the  crime  is  "imputed"  to  have  been  committed  on  a 
certain  day.  The  "imputation,"  we  suppose,  can  mean 
neither  more  nor  less  than  that  it  was  so  charged  in  the 
indictment.  If  the  term,  by  reason  of  its  vagueness,  might 
mean  something  else,  the  uncertainty  is  not  available  to 
the  party  who  makes  it.    We  shall,  therefore,  treat  the 
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Hot.  Tern,  statement  as  referring  to  the  time  laid  in  the  indictment. 
*^*^  The  time  at  which  the  indictment  alleges  a  crime  to  have 
HoBBABD  been  committed,  is  immaterial,  except  that  liiose  which 
Tbb  SvAn.  may  be  barred  by  lapse  of  time  must  be  stated  to  have 
been  committed  within  the  period  of  limitation,  and  ex- 
oepting  also  those  in  which  time  forms  an  essential  ingre- 
dient of  the  offence.  2  R.  8. 1852,  p.  367,  sec  56.  This 
indictment,  as  we  have  seen,  alleged  liie  mnrder  to  have 
been  committed  on  the  7th  day  of  October,  1854,  which 
was  Saturday.  The  affidavit  stated  that  the  deponent  ex- 
pected to  prove  by  the  absent  witnesses  that  the  deceased 
was  seen  with  his  family  alive  on  the  Sunday  and  Monday 
following.  This  may  or  may  not  have  been  material  To 
have  made  it  so,  the  deponent  should  have  stated  that  he 
apprehended  the  state  would  attempt  to  prove  that  French 
was  killed  before  the  day  on  which  he  proposed  to  prove 
him  alive  by  the  absent  witnesses.  Suppose  he  had 
named  some  other  day  when  Firenck  was  alive  beyond 
doubt.  Testing  the  affidavit  by  itself  alone,  the  materi- 
ality of  the  evidence  would  have  been  as  apparent  as  in 
that  he  presented,  and  yet  the  proof,  if  made,  would  have 
been  of  no  force  whatever.  It  is  not  sufficient  to  aver  that 
the  testimony  sought  wiU  be  material.  Of  that  the  Court 
must  judge,  and  facia  enough  must  be  stated  to  show  the 
connection  between  the  testimony  sought,  and  the  case  to 
be  tried.  Nothing  less  will  comply  with  the  rule  laid 
down  in  Gordon  v.  SpenccTj  supray  and  afterwards  recog* 
nized  in  Gross  v.  The  State,  2  Ind.  R.  135.  The  same 
doctrine  was  held,  and  we  think  conectly,  in  Bailey  v. 
Eardyj  12  BL  R  459. 

The  affidavit  of  Mr.  PettU  was  not  adapted  to  a  motion 
to  continue  the  cause.  It  might  have  been  sufficient  on 
which  to  ask  a  postponement  of  the  trial  to  a  later  day  in 
the  term. 

The  refusal  of  the  Circuit  Court  to  grant  a  change  of 
venue  upon  an  affidavit  of  excitement  and  prejudice 
against  the  prisoner  in  Wabash  county,  waa  not  error. 
Such  applications  are  addressed  to  the  discretion  of  the 
Court    2  R.  S.  371,  sec  78.     The  discretion  given  to  the 
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Court  in  that  section  does  not  relate  solely  to  the  place  to  Not.  Tem, 
which  the  cause  shall  be  sent,  if  a  change  is  awarded.    It      ^Q^* 
relates  primarily  to  the  granting  of  the  application.  Mtuioi.uN 

Per  Ouriavi4 — The  judgment  is  affirmed  with  costs.  Thomas. 

J.  U.  PeUUj  D.  M.  Cox,  and  JI I^  EniglUj  for  the  appel- 
lant 

2>.  C.  Chipman  and  J.  W.  Oordtm,  for  the  state. 


MiLHOLLiN  and  Others  v.  Thomas. 
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Tlie  general  highway  act  of  1849  gaTe  to  the  boards  of  conuniBsioners  jurit- 
dictkm  of  the  opemng  of  highways,  and  alao  gate  an  q>peal  from  their 
dedfionB  to  tiie  Circuit  Court. 

The  county  auditor  was  aathoiized,  under  the  B.  S.  18i3|  to  administer  the 
oath  concerning  the  pntting  np  of  notices  of  an  intended  application  for  a 
higfaway,  and  that  tlie  petition  was  signed  by  the  requisite  number  of  free- 
holders. 

A  petitioii,  under  the  act  of  1849,  to  the  board  of  commissioners  for  the  loca- 
tion of  a  hi^way,  stated  the  names  of  tiie  owners  of  the  lands  through 
wliidi  the  contemplated  road  would  pass,  but  did  not  state  who  occupied 
tliem. 

MM,  that  tiie  omission  was  an  immaterial  one. 

Hddf  also,  that  it  could  not  affect  the  jurisdiction  of  the  board. 

It  was  not  necessary,  under  the  act  of  1849,  that  a  petition  to  the  board  of 
commissionets  for  the  location  of  a  highway,  should  be  signed  by  more  tiiaa 
ooepenon. 

A  person  speared  to  an  application  to  the  board  of  commissioners  to  locate 
a  highway,  remonstrated,  and  had  assessors  appointed  on  his  own  motion. 
Hdd,  that  he  could  not  afterward  object  that  proper  notice  had  not  been 
giren  of  the  application  for  the  highway. 


ERROR  to  the  Warren  Circuit  Conrt 

GooKiNS,  J^ — MUhoUin  and  others  presented  their  peti- 
tion to  the  board  of  commissioners  of  Warren  county, 
praying  for  the  establishing  of  a  county  road.  Viewers 
were  appointed,  who  reported  in  favor  of  the  proposed 
road.     Thomas  appeared  and  filed  a  remonstrance,  on  the 


Friday, 

D&xmbery. 
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Not.  Term,   ground  that  the  road,  if  established,  would  not  be  of  pub- 
*^^*      lie  utility;  whereupon  reviewers  were  appointed,  who  re- 

MiLHoixnr  ported  that  the  road  would  be  of  public  utility.  Tliomas 
Thomab.  then  made  his  claim  for  damages,  because  the  road  was 
located  through  his  land;  and  on  his  motion,  three  free* 
holders  were  appointed,  pursuant  to  the  statute,  who  re- 
ported that  he  would  sustain  no  damages  by  the  opening 
of  the  road.  Upon  this  report,  the  board  of  commissioners 
established  the  road,  and  ordered  it  to  be  opened,  from 
which  order  Thomas  appealed  to  the  Circuit  Court,  where, 
on  his  motion,  the  proceedings  were  dismissed  for  want  of 
jurisdiction.  The  petitioners  prosecute  this  writ  of  error. 
We  are  not  informed  by  the  bill  of  exceptions,  nor  by 
the  defendant  in  error,  in  what  respect  there  was  supposed 
to  be  a  want  of  jurisdiction.  The  statute  of  1849,  p.  102, 
which  was  in  force  when  these  proceedings  were  had,  ex- 
pressly gives  the  board  of  commissioners  jurisdiction  of 
the  opening  of  highways,  and  an  appeal  to  the  Circuit 
Court  from  their  decisions.  The  jurisdiction  of  the  sub- 
ject then  was  complete. 

The  plaintiff  in  error  informs  us  that  three  objections 
were  taken  to  the  proceedings,  and  as  none  others  are 
pointed  out,  these  alone  will  be  noticed.  One  is  that  the 
proof  of  the  putting  up  of  the  notices  of  the  intended 
application,  and  that  the  petition  was  signed  by  the  requi- 
site number  of  freeholders,  was  made  upon  oath  adminis- 
tered by  the  county  auditor.  The  statute  of  1843,  p.  189, 
sec.  52,  gives  the  auditor  power  to  administer  all  oaths 
necessary  to  the  performance  of  the  duties  of  his  office. 
He  is  ez  officio  clerk  of  the  board  of  commissioners,  who, 
when  in  session,  are  a  Court  of  record,  with  power  to 
administer  oaths.  There  is  no  doubt  of  his  authority  to 
administer  the  oaths  in  question;  and  if  it  were  otherwise 
it  would  be  no  failure  of  jurisdiction. 

Another  objection  is  stated  to  have  been,  that  the  peti- 
tion did  not  designate  the  owners  and  occupants  of  the 
lands  through  which  the  contemplated  road  would  pass, 
as  required  by  the  statute.  Acts  of  1849,  p.  103,  sec  11. 
The  petition  did  specify  the  names  of  the  owners,  but  did 
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not  state  who  occupied  the  lands.  We  do  not  know  that 
the  lands  were  occapied.  They  may  have  been  vacant. 
If  there  is  any  presumption  on  the  subject,  it  is  that  they 
were  occupied  by  the  owners.  And  besides,  the  defect, 
if  any,  was  subject  to  amendment,  either  before  the  com- 
missioners or  in  the  Circuit  Court,  where  it  stood  as  an 
original  case.    It  was  no  failure  of  jurisdiction. 

Another  objection  is  stated  to  have  been,  that  the  notice 
of  the  intended  application  for  a  road  was  not  signed  by 
the  petitioners.  The  notice  contained  in  the  transcript 
appears  to  have  been  signed  by  MUhoUin^  one  of  the  peti- 
tioners.  If  it  was  necessary  that  it  should  be  signed  by 
any  of  them,  one  was  enough ;  and,  besides,  Thomas  ap- 
peared,  and  remonstrated,  and  had  assessors  appointed  on 
hiB  own  motion,  and  he  could  not  object  to  the  want  of 
notice. 

Per  Chmam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c 

J.  R.  M.  Bryant  and  JR.  A,  Chandler^  for  the  appellants. 

K  C.  Oregory  and  R.  JoneSy  for  the  appellee. 


Not.  Term, 

1885. 

Hajudim 

T. 

Crist. 


Hardin  and  Another,  Executors,  v.  Crist. 
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Suit  by  A.  against  the  execaton  of  B.,  for  die  yalae  of  seryioes  rendered  to 
B,,  In  his  lifetime.  The  answer  contained  three  paragraphs.  1.  That  B., 
u  the  time  of  his  decease,  was  not  indebted,  &c  2.  Payment  a.  The 
statute  of  limitations.  Held,  that  the  objections  that  A.  had  not  filed  a 
stetement  of  his  demand  in  the  Probate  Conrt  within  one  year  after  the 
issning  of  letters  testamentary,  and  that  final  settlement  of  the  estate  had 
been  made  belbre  suit  brought,  not  haying  been  pleaded  in  the  Conrt  below, 
oonld  not  be  considered,  in  the  first  instance.  In  the  Supreme  Court. 


APPEAL  from  the  Perry  Circuit  Court. 
Davison,  J. — Crist j  the  i^pellee,  sued  James  Hardin  and 
William  Hyde^  executors,  &c,  of  John  RiggSj  deceased,  to 


Fridoif, 
DeomberJ. 
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Nor.  Tern,  recover  from  them  the  valae  of  serrices  rendered  by  him 
^Q*^'  to  the  decedent  in  his  lifetime.  The  answer  of  the  cxecn- 
Habi>»  tors  to  the  comj^laint,  contains  three  paragraphs :  1.  That 
Cbibt.  mg^f}  At  the  time  of  his  death,  was  not  indebted  in  man- 
ner and  form  as  alleged,  &€.  2.  Payment.  3.  The  statute 
'  of  limitations.  These  were  the  only  defences  set  up  to 
the  action,  and  upon  them  direct  issaes  were  made.  The 
jury  returned  a  verdict  in  favor  of  Crist  for  657  dollars ; 
and  the  Court,  having  overruled  a  motion  for  a  new  trial, 
rendered  a  judgment  against  the  executors  for  the  amount 
of  the  verdict,  and  a  judgment  in  their  favor,  and  against 
Oristj  for  costs. 

The  record  contains  a  bill  of  exceptions,  which  professes 
to  set  out  the  evidence ;  and  whether  it  was  or  not  suffi- 
cient to  sustain  the  verdict,  appears  to  have  been  the  only 
question  involved  in  the  motion  for  a  new  trial 

Though  the  evidence  is  to  some  extent  conflicting,  yet 
having  carefully  examined  it,  we  are  of  opinion  that  there 
is  a  decided  preponderance  in  favor  of  the  verdict  It  ap- 
peared on  the  trial  that  Riffgs  died  on  the  20th  of  Decern" 
befj  1850;  that  his  will  was  admitted  to  probate  on  the 
6th  of  January  J 1851 ;  and  that  the  executors,  at  the  first 
term  thereafter  of  the  Probate  Court,  held  in  February^ 
1851,  made  a  final  settlement  of  the  decedent's  estate. 
And  there  was  evidence  tending  to  prove  that  Ckisi^  after 
the  probate  of  the  will  and  before  the  settlement,  told  the 
executors  that  he  held  no  claim  whatever  against  said 
estate.  It  also  appeared  that  no  statement  of  his  demand 
against  the  testator  was  filed  in  said  Court  within  one 
year  after  the  grant  of  letters  testamentary.  Hence,  it  is 
contended  that  the  claim  sued  on  is  barred. 

The  point  here  raised  does  not  appear  to  have  been 
presented  in  the  Circuit  Court;  it  was  not  within  the 
issues  upon  which  the  cause  was  tried ;  and  the  appellee 
contends  that  it  can  not  properly  be  made,  in  the  first 
instance,  in  this  Court.  We  incline  to  that  opinion. 
Whether  Crist  was  or  not  estopped  firom  setting  up  a 
claim  against  the  executors,  is  a  question  not  embraced 
in  either  issue  made  in  the  case.    Such  defence  was  not 
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availaUe,  unlees  specially  set  up  in  the  answer.  The  exe- 
catoTB,  then,  having  £uled,  in  a  proper  mode,  to  raise  that 
point  of  inqniry  in  the  Court  below^  are  not  entitled  to  a 
decision  of  it  in  this  Court. 

Per  Curiam, — The  judgment  is  affirmed,  with  6  per 
cent  damages  and  costs. 

X  PUeher  and  A.  L.  Robinson^  for  the  appellants. 


169 
18S5. 

IdLOXBY 

T. 
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Lackey  v.  Coffin  and  Another. 

The  B.  8. 185S  did  not  take  effect  ontQ  Mat/  6, 18S3. 

Dedantioii  in  MsnmiMiit  containing  two  coimtB.  Judgment  bj  de&nlt,  entire 
demnges  assessed  hj  a  jury,  and  final  judgment  accoidinglj.  It  having 
been  objected,  in  the  first  histanoe,  in  the  Supreme  Court,  that  one  of  the 
oouBts  was  bad,  Ae&f,  that  the  objection  was  made  too  late. 


APPEAL  fiom  the  Wayne  Court  of  Common  Pleas. 

Davison,  J. — (Joffin  and  Davis j  on  the  3d  of  December ^ 
1852,  sued  Lackey^  in  assumpsit,  in  the  Wayne  Common 
Pleas.  The  declaration  contains  two  counts.  The  first 
alleges,  that  the  plaintiffs,  on  the  dth  of  JiUy^  1847,  bought 
of  Lackey^  the  defendant  below,  a  lot  of  ground  in  Cam' 
bridge  City  (describing  it)  for  200  dollars,  then  paid  by 
them  to  him ;  that,  at  the  time  of  the  sale  and  the  receipt 
of  said  money,  he  gave  the  plaintifls  an  order  in  writing 
on  the  White  Water  Valley  Canal  Company  for  a  deed  for 
said  lot,  he,  the  said  defendant,  liien  and  there  falsely  re- 
presenting to  the  plaintiffs  that  he  had  paid  the  company 
for  tiie  lot,  and  was  entitled  to  a  general  warranty  deed 
for  the  same,  and  that  said  company  would  at  once  make 
such  deed  to  them.  Averment,  that  the  defendant  had 
not  pcud  for  said  lot,  and  was  not  entitled  to  a  deed  for  the 
same,  nor  would  the  said  company  make  any  deed  what- 
ever on  the  above  order,  although  they  were  afterwards. 


Friday, 
DeoembcrT. 
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Not.  Ttm,  to-wit,  on  the  let  of  Jkly^  1853,  specially  requested  to  do 
^^^'      so ;  wherefore  the  defendant  became  indebted,  &c. 
Lackst         The  second  count  is  for  goods  sold  and  delivered,  tot 
Comir.     money  paid,  and  for  work  and  labor. 

At  the  January  term  of  said  Court,  in  the  year  1853,  the 
defendant  was  called  and  defaulted.  Thereupon  a  jury 
was  impanneled  to  assess  the  plaintiff's  damages,  who  re- 
turned a  verdict  in  his  favor  for  230  dollars,  upon  which 
the  Court  rendered  judgment  For  the  reversal  of  this 
judgment,  the  appellants  assume  the  following  grounds: 

1.  The  instrument  sued  on  is  not  set  out,  nor  the  origi- 
nal  nor  a  copy  thereof  filed. 

2.  The  Court  can  not  know  from  the  record  that  the 
contract  sued  on  is  binding  upon  the  appellant,  it  being 
an  interest  in  lands*. 

3.  K  the  contract  sued  on  is  binding,  it  being  an  order 
on  a  third  party  to  convey  land,  the  s^pellant  was  entitled 
to  notice  upon  refusal 

4.  The  appellee  has  shown  no  diligence  in  urging  his 
remedy  upon  the  order,  or  in  giving  notice  to  the  appel- 
lants of  the  refusaL 

5.  The  pariy  upon  whom  the  order  was  drawn,  should 
have  been  a  party  to  this  suit. 

6.  The  non-appearance  and  default  of  the  appellant 
would  not  authorize  the  Court  to  take  the  allegations  of 
the  complaint  as  true. 

7.  It  can  not  be  ascertained  from  the  record  for  w^hat 
the  judgment  is  rendered. 

To  sustain  the  first  and  fiith  grounds  of  objection,  the 
appellant  reUes  on  sections  78  and  791,  3  R  S.,  pp.  44, 
313.  We  have  decided  that  the  revision  of  1852,  which 
contains  these  provisions^  was  not  in  force  until  the  6th  of 
May^  1853.  Jones  v.  CavinSj  4  Ind.  R.  305.  This  judg- 
ment was  rendered  prior  to  that  date;  hence,  the  above 
sections  are  not  applicable  to  the  present  case. 

In  the  declaration  before  us,  there  are  two  counts,  each 
of  which  contains  a  distinct  cause  of  action.  3  Ind*  R. 
548.  No  objection  has  been  raised  to  the  second  count. 
Indeed,  it  is  unobjectionable.     The  inquiry  then  arises, 
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whether  that  count  is  sufficient,  in  this  Court,  to  sustain  Not.  Term, 
the  judgment?  If  it  is,  none  of  the  above  grounds  are  'i^Soo. 
tenable,  because  they  all  relate  to  the  first  count  At  com-  Lacxet 
mon  law,  a  judgment  rendered  by  default  upon  a  declara-  Coffih. 
tion  containing  two  counts,  one  of  which  is  defective,  was 
reversible;  but  in  this  state  there  seems  to  be  a  different 
rule  of  decision.  In  Wtekham  v.  Baker j  4  Blackf.  517,  the 
deiJaration  contained  two  counts.  There  was  a  judg- 
ment  by  default,  and  entire  damages  assessed  by  a  jury. 
It  was  assigned  for  error  that  one  of  the  counts  was  bad. 
Held,  that  the  objection  being  made,  in  the  first  instance, 
in  the  Supreme  Court,  came  too  late.  This  decision  ap- 
pears to  have  been  founded  on  a  statute  of  1838,  which 
provided  that  ^  when  there  are  several  counts,  one  of  which 
is  faulty,  and  entire  damages  are  given,  the  verdict  shall 
be  good;  but  the  defendant  may  apply  to  the  Court  to 
instruct  the  jury  to  disregard  such  faulty  count."  A  pro- 
vision in  effect  the  same  as  the  one  just  quoted,  is  found 
in  the  revision  of  1843,  and  was  in  force  when  the  present 
suit  was  tried.  R.  8. 1843,  p.  732.  There  is,  however,  on 
this  subject,  another  authority  directly  in  point.  Swear' 
inffen  v.  The  Bank  of  Mount  Pleasant^  13  Ohio  R.  200, 
decides,  that  a  judgment  by  default  entered  upon  a  decla- 
ration containing  some  bad  and  some  good  counts,  will 
not  be  reversed  on  error.  As  all  the  appellant's  objections 
apply  to  the  first  count,  and  as  there  is  one  count  unex- 
ceptionable upon  which  the  judgment  can  rest,  we  think 
it  should  be  affirmed. 

Per  Ouriam. — The  judgment  is  affirmed,  with  5  per 
cent*  damages  and  costs. 

X  Rarideftj  for  the  appellant. 

J.  B.  Julian^  for  the  appellees. 
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Not.  T6nii| 
^^^'         TuRPEN  V.  The  Board  op  CoMMissiONEBfl  op  Tipton 


leo    688 


Tuwpmr  CoUNTT. 

T. 

Thb  Board 

7  i73S|  OF  CoMMiB-  The  legislature  majr  attach  additional  duties  to  an  office  without  increaaing 
167_466{  BioirmBB  OP  the  compensatioii,  or  change,  at  pleasure,  the  rate  of  compensation  for 
Tm         ^'"^'^  ^-       official  services. 

Officers  entitled  to  fees  or  salaries  take  their  offices  ettm  onere;  mod  their  aer- 
yices  are  official  and  are  not  partiatlar  within  the  meaning  of  aecCion  21  of 
article  1  of  the  constitution. 
Coanty  recorders  are  not  entitled,  after  haying  completed  the  general  index  of 
deeds  and  mortgages,  to  compensation  for  keeping  it  np  afterwards. 

g^2J^^  y        APPEAL  fifom  the  TipUm  Circuit  Court 

Stuart,  J. — Turpen  was  the  recorder  of  the  county. 
As  such  he  filed  with  the  commissioners  a  claim  in  these 
words,  tIz.: 

^'  The  Board  of  Commissioners  of  Tipton  Qnmty  debtor 
to  Sylvester  Turpen^  recorder:  To  making  general  index 
for  book  *jD^  of  Tipton  county,  (since  December  term, 
1853,)  deed  records,  containing  43,500  words,  at  15  cents 
per  hundred  words,  making  65  dollars." 

The  commissioners  refused  to  allow  the  claim.  Turpen 
appealed  to  the  Circuit  Court. 

In  that  Court  the  cause  was  submitted  on  this  agreed 
state  of  facts,  viz.:  It  is  admitted,  on  the  part  of  Hie  de- 
fendants, that  the  facts  stated  in  the  plaintiff's  complaint 
are  true;  and  it  is  admitted  by  the  plaintiff  that  the  de- 
fendants, as  commissioners  of  said  county,  once  made  an 
allowance  for  completing  the  general  index  to  deeds  and 
mortgages  in  said  county;  and  that  in  this  proceeding  he 
is  simply  seeking  to  recover  compensation  for  keeping  up 
and  continuing  such  general  index. 

On  this  state  of  facts,  the  Circuit  Court  found  for  the 
defendants,  and  Thitpen  appeals  to  this  Court 

The  act  under  which  Turpen  claims,  is  chapter  90,  1  B. 
S.,  p.  427,  and  the  amendment  thereto.  The  first  and 
second  sections  require  the  recorders  of  each  county  to 
make  out,  when  the  same  has  not  been  previously  done,  a 
complete  or  general  index  to  all  the  records  of  deeds  for 
real  estate  in  his  office,  and  a  separate  general  index  for 
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mortgages.    The  thiid  section  requires  that  after  the  com-  Nor.  Tenn, 
pletion  of  these  indexes,  each  recorder  shall  keep  up  the      ^S^O. 
general  index^  as  deeds,  &;c^  come  in  for  record.     Such  is     Tuxmr 
the  duty  required*     The  fourth  section  points  out  the  ex-  thb  Boarb 
tent  of  the  compensation,  in  these  words:  "The  board  ^'^^^^^ 
doing  county  business,  shall  allow  the  recorder,  out  of  the  Tiptoh  Co. 
county  Izeasury,  such  compensation  for  making  such  com* 
pkle  or  general  indexes  as  shall  be  deemed  reasonable  and 
jnst;  and  it  shall  be  the  duty  of  such  recorder  to  keep  up 
and  continue  such  index,  in  the  manner  aforesaid,  as  deeds 
and  mortgages  shall  from  time  to  time  be  recorded."    li. 
428. 

The  extent  of  the  allowance  to  be  made  by  the  county 
board,  is  clearly  expressed.  It  is  for  completing  the  gene- 
lal  index.  This  seems  the  whole  extent  of  the  allowance 
which  the  board  are  authorized  by  the  act  to  make;  for 
the  third  and  fourth  sections  both  provide  that  after  the 
index  is  once  completely  brought  up,  the  keeping  it  up 
shall  be  a  part  of  the  duties  of  the  recorder's  of&ce. 

That  the  legislature  may  attach  additional  duties  to  an 
office,  without  increasing  the  compensation,  or,  which  is 
equivalent,  change  the  rate  of  compensation  for  official  ser- 
vices when  they  please,  will  not  be  doubted.  It  is  not  in 
the  power  of  the  legislature  to  require  the  particular  ser^ 
▼ices  of  the  citizen  without  just  compensation.  Bbfthe  v. 
The  SUUCj  4  Ind.  R.  525.  But  it  is  clearly  competent  for 
the  legislature  to  require  more  official  labor  for  the  same 
compensation,  or  reduce  the  compensation  for  the  same 
labor.  The  distinction  between  particular  services  and 
official  services  was  properly  taken  in  a  recent  case  in  this 
Court  Falkenburgh  v.  Jones^  5  Ind.  R.  296.  It  was  there 
held  that  officers  entitled  to  fees  or  salaries  fixed  by  law, 
take  their  offices  cum  onere;  and  that  their  services  are 
official,  and  not  particular,  within  the  meaning  of  the  con- 
stitution. 

So  fiur,  therefore,  as  the  act  referred  to  is  concerned,  the 
recorder  ia  clearly  not  entitled  to  recover.  The  keeping 
np  of  the  general  index  was  added  to  his  duties  by  the 
legislature,  without  any  additional  fees;  and  if,  by  the 
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Not.  Term,   operation  of  that  act,  the  sendees  of  the  recorder  were  not- 
^^^'      adequately  compensated,  he  could  at  any  time  relieve  him- 
Benvbt      self  from  the  toils  of  olfice  by  resignation. 
East.  The  act  of  March  2, 1853,  entitled  ''an  act  to  amend  an 

act  entitled  an  act  authorizing  recorders  to  make  complete 
indexes,"  &c.,  is  still  more  explicit  The  proviso  to  the 
second  section  is,  that  nothing  in  this  section  contained 
shaU  be  construed  to  require  the  board  doing  county  busi- 
ness to  make  farther  allowances  to  any  recorder  on  ac- 
count of  work  done  under  the  law  hereby  amended,  than 
was  stipulated  and  agreed  upon,  or  than  has  been  paid  or 
accepted  for  such  services.  Acts  1853,  p.  114.  This  act 
contains  nothing  favorable  to  T^urpefiy  even  if  it  be  the  law. 
5  Ind.  R.  327.  He  has  clearly  no  right  of  action  against 
the  county. 

Per  Chiriam. — The  judgment  is  affirmed  with  costs. 

D.  Mossj  for  the  appellant. 

X  Cfreen  and  W.  Garver,  for  the  appellees. 


Bennet  and  Wife  v.  East. 


An  infimt  is  condaded  bj  proceedings  nnder  the  Probftte  act  of  1838,  insdtnted 
for  his  benefit,  unless  such  proceedings  were  tainted  with  fraad,  and  he  is  not 
allowed,  for  any  other  caose  than  fraad,  to  open  them  on  arriying  at  full  age ; 
bat,  on  attaining  to  his  majority,  he  may  open  proceedings  institnted,  under 
that  act,  against  him,  by  petition  for  a  review  in  the  Conrt  in  i^di  they 
were  had.  In  all  other  cases,  by  the  R.  S.  1888,  he  is  entitled  to  his  writ  of 
error  at  any  time  within  five  yean  after  the  disability  of  infancy  is  remored. 

Seml)U,  that,  in  the  first  instance,  the  only  remedy  of  the  infant  is  upon  the 
bond  of  tiie  guardian,  or  other  person  who  undertook  to  act  for  him  or  to 
use  his  name.  In  the  second  instance,  where  the  proceedings  are  against 
him,  he  may,  on  the  result  of  the  reriew  allowed  being  unsatisfactMy,  ap- 
peal to  the  Supreme  Court  on  the  usual  terms.  The  third  instance  embraces 
aU  proceedings  in  suits  at  common  law,  as  distinguished  from  these  special 
proceedings  under  statutes. 
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APPEAL  from  the  Mcmroe  Probate  Court  Nor.  Term, 

Stuart,  J, — Ea$t^  as  guardian  of  Mary  Ann  Bennett  ^^^' 
made  application  to  the  Monroe  Probate  Ck>iirt  for  the  sale  Bbnitbt 
of  certain  lands  belonging  to  his  ward,  then  Marp  Ann  e^st. 
East,  The  petition  is  in  these  words,  -viz:  ^^Yonr  peti- 
tioner, Jesse  Eastj  guardian  of  the  person  and  property,  ^^;^  7. 
both  real  and  personal,  of  Mary  Ann  Easty  one  of  the  heirs 
of  my  wife,  Sarah  Ann  East,  deceased,  who  was  one  of 
the  lawful  heirs  of  Bprd  CombSy  deceased,  respectfully  rep- 
resents that  the  Boid  Byrd  Combs  died  seized  and  possessed 
of  two  hundred  acres  of  land,  lying  and  being  in  the  county 
of  Monroe^  and  on  the  waters  othtdian  creek,  and  his  said 
ward  being  one  of  the  legal  surviving  heirs  aforesaid;  that 
it  would  be  advantageous  and  much  to  the  interest  of  his 
said  ward  that  her  interest  therein  should  be  sold  at  pri- 
vate sale.  The  said  land  is  constantly  in  cultivation,  and 
yearly  diminishing  in  value,  from  its  location  and  soil. 
Said  ward  is  now  only  eleven  years  old,  the  30th  of  Jimey 
1843.  That  if  it  shall  remain  in  cultivation  until  she  be- 
comes capable  of  lawfully  taking  charge  thereof,  it  would 
be  greatly  diminished  in  value."  Then  follows  the  prayer 
for  the  appointment  of  commissioners  to  appraise,  &c.,  and 
a  description  of  the  land. 

These  proceedings  were  instituted  at  the  August  term, 
1843,  under  the  probate  law  of  1838. 

Appraisers  were  accordingly  appointed  by  the  Court, 
who  returned  their  proceedings  in  that  behalf  in  these 
words,  viz.: 

^The  undersigned  being  appointed  to  value  and  appraise 
two  hundred  and  twenty  acres  of  land,  the  property  of 
B^d  CombSy  deceased,  and  described  in  the  petition  of 
Jesse  East  for  a  sale  of  a  part  thereof,  after  being  duly 
sworn,  do  say  and  appraise  the  said  two  hundred  and 
tv(^enty  acres  at  660  dollars.  August  14, 1843."  Signed 
by  the  appraisers. 

East  immediately  filed  his  additional  bond,  and  the 
Court  ordered  the  sale  of  Mary  Ann^s  interest  upon  such 
terms  as  East  might  deem  expedient,  and  that  when  so 
sold,  he  should  report  his  proceedings  to  that  term  of  that 
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Not.  Teim»  Court  On  the  16th  of  Angusty  East  repcnrted  the  sale  of 
^^^*  Mary  Ann^s  interest  to  certain  perscms  named,  at  250 
Bsmnv  dollars.  The  Court  confirmed  the  sale,  and  a  deed  was 
East.       ordered  and  made  to  the  purchasers. 

The  petition  shows  that,  at  the  date  of  these  proceed- 
ings, Marff  Ann  was  a  minor,  viz.,  eleven  years  old  on  the 
30th  of  Jime,  1843.  She,  therefore,  arrived  at  fuU  age  on 
the  29th  oiJu/ne,  1853.  The  record  was  filed  in  this  Court 
and  notice  issued  on  the  16th  of  December^  1853.  The 
case  is  brought  here  within  the  proper  time,  if  this  be  the 
place  to  correct  the  errors  assigned. 

But  we  are  of  opinion  that  under  the  statute  of  1838, 
the  redress  of  the  minor  does  not  lie  in  this  Court  in  the 
first  instance.  It  is  true,  there  is  no  brief  for  Easii  and  no 
authmties  are  cited  in  favor  of  the  positions  assumed  by 
those  who  assign  error.  But  we  can  not  overlook  the  pro- 
ceedings in  the  record,  nor  the  provisions  of  the  public  act 
under  which  they  purport  to  have  been  had.  R.  8. 1838, 
c  24,  p.  172.  The  37th  section  of  that  act  provides,  that 
proceedings  instituted  for  the  benefit  of  infants,  or  in 
which  they  may  be  plaintiffs,  if  conducted  in  good  fidth, 
without  firaud,  shall  not  be  liable  to  be  opened  by  such 
infants  on  their  arrival  at  mature  age;  but  that  in  all  pro- 
ceedings against  infants  by  their  guardian  at  law,  or  ad 
Utem^  they  may  open  the  decree,  &c.,  at  any  time  within 
one  year  after  they  arrive  at  mature  age,  by  filing  a  peti- 
tion in  the  Court  in  which  such  proceedings  were  had,  for 
a  review  thereof,  &c    IdL^  p.  188. 

To  bring  the  several  enactments  bearing  on  the  subject 
together,  it  is  elsewhere  provided,  that  <*  writs  of  error  issu- 
ing from,  and  appeals  made  to,  the  Supreme  Court,  shall 
extend  to  all  judgments  and  decrees  given  by  any  of  the 
inferior  Courts  of  record,''  &c.,  with  certain  exceptions  not 
material  to  the  question  before  us.     R  S.  1838,  p.  202. 

And,  again,  it  provides  that  all  writs  of  error  must  be 
prosecuted  within  five  years  after  judgment,  &c.,  unless  the 
plaintiff  was,  at,  &c.,  an  infant,  in  which  case  the  five  years 
shall  be  computed  firom  the  time  such  disability  ceased. 
R.  S.  1838,  p.  205. 
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The  rales  to  be  deduced  firom  theae  Beyeral  provisions,  ^▼*  Term, 
then,  aie  these:  ^^8^' 

I*  That  in  proeeeduigs  tinder  the  P^robate  act,  instituted     Bunnrr 
for  the  benefit  of  an  infiEuity  such  infant  is  concluded  there-       yj^mt, 
by,  unless  such  proceedings  were  tainted  with  fraud:  he 
shall  not  for  any  other  cause  be  permitted  to  open  them  on 
arriving  at  full  age. 

2L  But  in  proceedings,  undei:  the  Probate  act,  against 
an  infant,  he  may,  on  arriving  at  full  age,  open  them  by 
petition  for  a  review,  in  th^Court  in  which  they  were  had. 

3.  In  all  other  cases,  he  shall  be  entitled  to  his  writ  of 
error  at  any  time  within  five  years  after  the  disability  is 
removed. 

In  the  first  instance,  the  only  remedy  would  seem  to  be 
on  the  bond  of  the  guardian  or  other  person  who  assumed 
to  act  for  him  or  use  his  name.  In  the  second  instance 
specified,  where  the  proceedings  are  against  an  infent,  he 
may,  on  arriving  at  maturity,  petition  for  a  review  in  the 
Court  in  which  the  proceedings  were  originally  had;  and 
in  case  the  result  of  such  review  were  not  satisfactory,  he 
oould  appeal  to  this  Court  on  the  usual  terms.  The  third 
instance  embraces  all  proceedings  in  suits  at  common  law, 
as  distinguished  from  these  special  proceedings  under  stat- 
utes. In  this  way,  effect  is  given  to  these  several  acts,  and 
the  whole  is  made  consistent  and  harmonious. 

This  construction  is  also  supported  by  weighty  consid- 
erations of  policy.  When  the  sale  is  for  the  benefit,  or  at 
the  instance  of  the  infant,  he  must  be  presumed  to  have 
received  the  proceeds,  either  directly  or  indirectly.  To 
permit  him  to  retain  that  advantage,  gained  at  his  own 
instance,  and  still  come  in  and  set  aside  the  proceedings 
on  enor,  would  be  to  permit  him  to  take  advantage  of  his 
own  v^rong.  Hence,  the  sound  policy  of  the  statute  in 
prohibiting  the  opening  of  proceedings  had  at  the  instance 
or  for  the  benefit  of  the  infant  In  such  cases  the  infant 
has  no  day  in  Court  And  such  a  rule  is  due  to  good 
&itfa,  alike  on  the  part  of  the  infiemt  as  towards  those  who 
purchased  relying  on  the  conclusive  character  of  the  pro- 
ceedings under  which  the  sale  was  had. 
Vol.  VIL— 12 
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Nor.  Teim,  We  aie  therefore  of  opioion  that  on  a  proper  construe- 
^^^*  tion  of  the  act  of  1838,  under  which  these  proceedingB  'were 
Spimr  had,  the  ixs£ant  has  no  remedy  by  writ  of  error,  in  caBes 
Spebs.      where  the  sale  was  for  his  benefit  or  at  his  instance. 

The  writ  of  error  should  be  dismissed. 

Per  Curiam^ — The  writ  of  error  is  dismissed. 

D.  McDonaldy  for  the  appellants. 


ciae  477  Speer  v.  Speer. 

Ll  pAitjr  can  not  prove  in  support  of  his  title,  the  contents  of  *  deed  which  hss 
I    been  destroyed  by  his  own  Tolnntaiy  act  or  consent 
A  demurrer  was  sustained  to  a  paragraph  of  an  answer,  but  the  plaintiff',  to 
maintain  his  case,  was  compelled  to  enter  upon  a  course  of  OTidence  Umt 
covered  the  ground  set  up  in  the  paragraph,  and  rendered  eridenoe  of  die 
ikcts  alleged  therein  admissible.    The  defendant  also  adduced  evidenoe  to 
prore  those  facts.    Hdd,  that  whether  the  Court  erred  in  oveiruling  the  de- 
murrer, was  unimportant. 
A  title  Tested  hj  deed  in  several  persons  jointly,  can  not  be  divested  by  ^e 
destruction  of  the  deed  by  one  of  tiie  grantees,  without  the  consent  of  the 

I      others. 
The  voluntary  sunender  and  destruction  of  an  unrecorded  deed,  may,  perhaps, 
have  the  effect  of  divesting  the  title  of  tiie  grantee,  by  estopping  him  after- 
ward from  proving  the  contents  of  the  instrument. 

D^i^ber  7         APPEAL  from  the  Decatur  Circnit  Court 

Perkins,  J. — Action  to  recover  possession  of  the  undi- 
vided half  of  certain  real  estate. 

The  defendant  denied  each  and  every  allegation  in  the 
complaint. 

And  he  answered  that  the  plaintiiST  and  the  defendant 
purchased  the  land  jointly,  each  agreeing  to  pay  one-half 
of  the  purchase-money,  and  both  agreeing  further,  that  if 
the  plaintiff  fiedled  to  pay  the  one-half,  the  defendant  might 
pay  the  whole,  and  become  the  sole  owner  of  the  land; 
that  the  plaintiff  did  fail  to  pay;  that  the  defendant  paid 
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the  whole,  and,  by  consent  of  plaintifi^  took  possession  and   Not.  Tenn 
received  the  deed  for  the  whole  of  the  land,  &c.  ^^^' 

The  Court  sustained  a  demmrer  to  this  answer,  the 
cause  was  tried  upon  the  replications  to  the  general 
denials,  and  a  judgment  rendered  that  the  plaintiff  re- 
cover, &;c 

On  the  trial  the  plaintiff  proved  the  joint  pturchase  by 
himself  and  the  defendant  of  the  land,  the  payment  for  it 
in  the  presence  of  both  purchasers,  and  the  reception  of  a 
joint  deed  from  the  seller  by  them,  which  was  left  with 
defendant.  He  further  proved  that  the  defendant,  in  his 
absence,  subsequently  surrendered  that  deed  to  be  can- 
celled, and  procured  another  purporting  to  convey  the 
whole  of  the  land  to  himself;  that  the  defendant  was  in 
the  exclusive  possession,  claiming  the  entire  interest,  &c. 

This  was  substantially  all  the  evidence  in  the  cause. 

It  is  unimportant  to  inquire  into  the  correctness  of  the 
ruling  of  the  Court  below  upon  the  demurrer,  as  the  whole 
question  upon  the  title  necessarily  came  up  on  the  trial 
upon  the  general  denial  of  the  plaintiff's  right.  The  plain- 
tiff, to  make  out  his  case,  was  compelled  to  prove  title.  Of ' 
this  his  deed  would  be  the  best  evidence.  But  this  deed 
had  been  destroyed,  and  he  was  driven  to  prove  its  contents. 
This,  he  would  not  be  permitted  to  do,  if  the  deed  had  been 
surrendered  and  destroyed  by  his  own  voluntary  act  or  con- 
sent. Wilson  et  ttx.  v.  Cassidy  et  dU^  2  Ind.  R.  562,  and 
authority  cited.  Hence,  he  was  compelled  to,  and  did, 
enter  upon  a  course  of  evidence  that  covered  the  whole 
ground  assumed  in  the  answer,  and  enabled  the  defendant 
to  prove  the  facts  set  up  in  it  if  he  could.  He  attempted, 
and  fieuled,  and  the  case  rests  upon  the  first  deed  of  con- 
veyance. That  joint  deed  from  the  seller  of  the  land  to 
the  plaintiff  and  defendant  vested  in  them  jointly  the  title, 
and  the  destruction  of  it  by  one  of  the  grantees  without 
the  consent  of  the  other,  did  not  have  the  effect  to  divest 
the  joint  title.  Hence,  the  plaintiff  had  a  right  to  recover. 
The  voluntary  surrender  and  destruction  of  an  unrecorded 
deed,  may  have  the  effect  of  divesting  the  title  of  the 
grantee  by  estopping  him  from  proving  the  contents  of  the 
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Ninr.  Tern,   destroyed  instniment,  and  thus  disabling  him  to  eetabliah 
1856,      title  in  himself. 


Tfloi  Tbvb-       Per  Chiruim4 — The  judgment  is  affinned,  with  1  per  cent. 

TSB8  OF  IHB    -  j  . 

Wabjah  ahd  oamages  and  costs. 

Kbik  Cahal      ff^  jfT.  WUson,  &  A.  Bormer,  J.  &  Scobey  and  W.  CWm- 

Thb  Statb.  backi  for  the  appellant 

J.  Rymanj  for  the  appellee. 


The  Trustees  of  the  Wabash  and  Erie  Canal  r. 
The  State. 

A  Court  of  eqnitj  can  not  dispense  with  a  stRtate  or  a  contract,  yet  it  mmj 
exerdse  its  discretion  in  regard  to  enforcing  it. 

The  act  transferring  the  Wabash  and  Erie  Canal  to  trustees,  for  the  benefit  of 
the  creditors  of  the  state,  and  the  act  of  January  27, 1S47,  supplementaij 
thereto,  do  not  render  it  imperatiTe  upon  the  tnistees  to  constmct  side-cuts; 
nor  make  it  the  duly  of  the  trustees  to  reconstmct  any  part  of  the  canal 
which  was  completed  bj  the  state,  in  order  to  enlarge  the  snpply  of 
water. 

Satwrdmf,  APPEAL  from  the  Montgomery  Circuit  Court 

Perkins,  J. — ^Bill  in  chancery  to  enforce  the  specific  per- 
formance of  an  act  supposed  to  be  enjoined  by  statute. 
The  bill  was  filed  by  the  state  against  the  Trustees  of  the 
Wabash  and  Erie  Canal  An  answer  was  filed;  deposi- 
tions were  taken;  the  cause  was  submitted;  and  a  decree 
for  a  specific  performance  was  rendered. 

The  facts  necessary  to  an  understanding  of  the  case,  are 
few,  and  follow. 

On  the  19th  of  January j  1846,  an  act  was  passed  by  the 
legislature  of  this  state,  transfeiiing  to  trustees,  for  the 
benefit  of  the  creditors  of  the  state,  the  Wabash  and  Erie 
CanaL  The  act  contains  a  great  many  provisions  defin- 
ing the  terms,  conditions,  and  objects  of  the  t^pansfer,  witii 
the  various  duties  to  be  performed  by  the  respective  par- 
ties.   The  act  was  understood  to  be  an  arrangement  or 
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settlement  of  a  large  amount  of  the  state  debt    It  con*  ^o^- 1>™, 
tained  this  provision :  ^^*^' 

^It  shall  be  the  dnty  of  said  tnistees  to  take  chaige  of  Thb  Trus- 
said  canal,  with  all  its  appurtenances,  and  canal  lands  and  Wabjlsh  ant» 
property,  and  adopt  and  put  in  execution  such  plans  and  ^"«  Canak 
measures  as  they  shall  deem  most  expedient  for  the  prose-  Tm  State. 
cation  and  completion  of  said  canal,  with  its  necessary 
side-cuts  and  feeders,  to  EvansviUe^  within  the  period  here- 
in before  prescribed."     And  again,  in  the  same  section,  it 
is  said  the  trustees   ^  shall  do  all  the  acts  needftd  and 
proper  in  and  about"  ^Hhe  completion  of  said  canal  to 
EvansviUe^  with  necessary  side-cuts  and  feeders,  particu- 
larly the  side-cuts  and  locks  to  the  Wabash  river,  in  sec- 
tions 136  or  137,  between  Coai  creek  and  Terre  Haute^ 
and  on  sections  33  or  34,  and  46,  as  heretofore  surveyed, 
between   Coal   creek  and  Lafayette^  heretofore  contem- 
plated." 

On  the  27th  day  of  Jamuiry^  1847,  an  act  supplemen- 
tary to  the  f(»egoing  was  approved,  which  contained  this 
section: 

^  And  be  it  farther  enacted,  that  the  said  trustees  shall, 
and  it  is  hereby  made  their  duty,  to  construct  and  com- 
plete all  the  feeders,  feeder  dams,  side-cuts  and  reservoirs 
contemplated  in  this  act  and  the  act  to  which  this  is  a 
supplement,  contemporaneously  with  the  construction  and 
completion  of  the  main  canal:  provided  however,  that 
where  said  canal  has  already  been  so  constructed  beyond 
any  point  where  such  feeders  or  side-cuts  are  located  and 
intended  to  be  constructed,  as  specified  in  the  act  to  which 
this  is  a  supplement,  it  shall  be  the  duty  of  said  trustees 
to  construct  and  complete  all  such  feeders  and  side-cuts 
within  eighteen  months  from  and  after  the  acceptance  of 
this  act,  by  our  bond-holders: 'And  be  it  further  provided, 
that  said  side-cuts  shall  be  constructed  of  the  same  ca- 
pacity with'tjie  main  canaL" 

The  canal  was  designed  to  be,  and  since  constructed,  is, 
a  great  commercial  highway  between  the  northern  lakes 
and  the  Ohio  river,  a  long  link  in  the  chain  of  internal 
water  communication  between  the  great  soutliem  and 
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Not.  Term,    nartfaern  markets,  New- Orleans  and  Neto-York    To  open 
^^^'      such  a  communication  as  would  be  for  the  aocommodatioD 


Tub  Tjrus-   and  advantage  of  the  general  trade  and  business  of  a  large 

Wabash  ahd  portion  of  the  state,  and  make  the  canal  a  paying  invest- 

Krib  Canal  ^^j^f^  ^^^^s  the  great  object  of  the  undertaking. 

Thk  Statk.       Side-cuts  consistent  with,  and  promotiTe  of  the  main 

design,  were  contemplated;  and  some  supposed  favc»rable 

locations  for  them  indicated,  before  the  main  line  of  the 

canal  was  put  in  operation,  and  the  question  as  to  the 

sufficiency  of  the  supply  of  water  for  purposes  of  naviga- 

tion  tested,  and  before  the  canal  was  transferred  to  its  pte- 

sent  owners. 

As  has  been  intimated,  the  canal  was  transferred  by  the 
state,  upon  a  liberal  consideration,  to  her  creditors,  who 
received  it  in  the  confidence  that  it  would  be  a  sure  soorce 
of  revenue  to  a  given  amount. 

The  main  line  of  the  canal  had  been  constructed  and 
long  enough  in  operation,  before  this  bill  was  filed,  to  de- 
monstrate the  fact  that  there  is  an  insufficiency  of  water 
to  render  it  navigable  to  the  extent  the  business  upon  it 
demands,  and  that  to  construct  the  side-cuts  would  greatly 
impair  its  too  limited  usefulness  by  exhausting  a  portion 
of  the  present  insufficient  supply  of  water,  would  create  a 
useless  expense,  and  diminish  the  already  deficient  reve* 
nues  of  the  whole  work;  would,  in  short,  be  injorious  to 
both  parties  to  the  sale  of  the  canal — ^the  state  and  her 
creditors.  On  this  ground  the  trustees  refused  to  make 
the  side-cuts.  But  notwithstanding  the  construction  of 
these  cuts  would  be  detrimental  to  the  interests  of  the 
people  of  the  state  generally  and  her  creditors,  it  was  sup- 
posed that  it  might  be  beneficial  to  a  few  persons  at  the 
termination  of  the  cuts  respectively,  and  this  bill  was  filed 
to  compel  the  trustees  to  prosecute  the  work  for  their 
benefit,  and  the  question  is,  should  a  Court  of  equity  decree 
the  work  to  be  done?  We  shall  not  elaborate  our  answer 
to  the  question.  Even  were  the  language  of  the  statute 
imperative  upon  the  trustees  to  make  the  cuts,  it  would  be 
doubtful,  under  the  changed  circumstances,  rendering  it 
inexpedient  that  the  cuts  should  be  constructed,  whether 
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it  would  not  be  the  dnty  of  the  Conit  to  leave  the  state  to  Not.  Tenn, 
seek  her  remedy  by  insisting  on  the  fcnfeitcire  and  return       •^^^' 
to  the  state  of  the  canal,  on  account  of  the  non-compliance  ^Thb  Tbus* 

TBB8   OP    THK 

with  the  condition,  if  such  a  consequence  might  follow;  Wababh  and 
for,  while  equity  can  not  dispense  with,  it  may  exercise  its  Ebw  Cakal 
discretion  as  to  enforcing,  a  statute  as  well  as  a  contract  Thb  8tate. 
See  Pratt  et  oL  v.  Carroll^  8  Cranch  471.— The  Mechanics* 
Bank  y.  X^nn,  1  Peters  382.  But  we  do  not  think  the 
language  is  imperative.  We  think  it  was  intended  to 
leave  a  discretion  in  the  trustees.  Taking  the  whole  act 
together,  and  consiraing  its  language  in  connection  with 
the  object  to  be  accomplished,  and  according  to  the  prin* 
ciples  of  common  sense,  we  think  the  requirement  is  that 
the  necessary  side-cuts  shall  be  constructed,  and  that  the 
tnistees  shall  do  all  that  is  proper  to  ascertain  where  they 
might  be  necessary;  and  particularly  whetiier  those  in- 
volved in  this  suit  were,  and,  if  so,  to  construct.  Sec  We 
do  not  think  the  act  intended  to  require  the  construction 
of  a  uselees,  much  more  of  a  positively  injurious  side-cut. 

We  are  told  that  by  enlarging  the  size  of  the  canal  be* 
yond  that  adopted  by  the  state,  and  reconstructing  a  por- 
tion of  what  tlie  state  had  completed,  a  supply  of  water 
might  be  furnished;  but  there  is  no  express  or  implied 
obligation  on  the  part  of  the  trustees  to  incur  the  expense 
of  such  undertakingB. 

Nor  would  the  construction  of  the  side-cuts  in  question 
be  useful,  even  if  the  trustees  should,  for  the  purpose  of 
improving  the  navigation  of  the  main  line  of  the  canal, 
undertake  its  enlargement;  for  the  business  furnished  by 
the  side-cuts  would  never  pay  expenses. 

Per  Owriam. — The  decree  is  reversed  with  costs*  Cause 
remanded,  vidth  instructions  to  the  Circuit  Court  to  dis- 
miss the  bill 

W.  D.  Gritwoldy  PL  &  Lane  and  &  C.  Willson,  for  the 
appellants. 

/.  R.  M.  Bryant,  R.  A.  Chandler,  C.  K  Test  and  K 
ONealj  for  the  state. 
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Not.  Tom, 
1855. 

BlIXIKeBLT 
T. 

Cahooit. 


ScUurdtUf, 
Decembers. 


BiLLiNOBLT  V.  Cahoon  aod  Another. 

A  note  WM  auide  payable  ninety  days  after  date,  and  if  not  paid  at  matarity, 
to  bear  interest  at  the  rate  of,  &c,,  tlie  interest  to  be  payable  annually. 
Held,  diat  the  note,  if  not  paid  at  maturity,  was  to  draw  interest  from  that 
time  only,  and  not  from  date. 

APPEAL  from  the  Dearborn  Circuit  Court. 

GooKiNa,  Jd — This  action  was  brought  by  Cahoon  and 
Perrin  against  BiUmgsly^  as  indorser  of  the  following  note: 

"^  $2,890  41.  Oincinnaiij  April  80,  1853.  Ninety  days 
after  date,  I  promise  to  pay  to  the  order  of  John  BiUHngsly^ 
at  the  Lafayette  bank  in  this  city,  twenty-eight  hundred 
and  ninety  dollars  and  forty-one  cents,  for  value  received 
If  npt  paid  at  maturity,  to  bear  interest  at  ten  per  cent 
per  annum  until  paid;  interest  payable  annually,  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 
[Signed,]  Thomas  W.  Pale.    [Indorsed,]  John  BUHngslyr 

The  complaint  sets  out  the  statutes  of  Ohio^  making 
promissory  notes  negotiable,  and  allowing  ten  per  cent, 
interest,  &a 

Judgment  was  rendered  on  the  36th  day  of  May^  1854, 
upon  this  note,  for  3,158  dollars  and  75  cents*  The  appel- 
lant  inf(»rm8  us  that  the  amount  was  found  by  computing 
interest  from  the  date  of  the  note,  deducting  a  credit  of 
41  dollars  and  50  cents,  which  the  record  does  not  show; 
and  as  the  finding  of  the  Court  is  stated  to  be  for  the 
amount  of  the  note  and  interest,  we  presume  such  was 
the  basis  of  the  calculation.  The  giving  of  ten  per  cent, 
from  the  date  of  the  note  was  eironeous.  To  have  given 
it  that  effect,  it  should  have  stipulated  that  on  failure  of 
payment  at  maturity,  it  should  draw  interest  from  date. 
In  the  absence  of  such  a  stipulation,  it  drew  interest  from 
maturity  only.  We  can  not  notice  the  credit  not  shown 
by  the  record,  and  the  judgment  appears  to  be  too  large 
by  29  dollars  and  8  cents,  which  the  appellee  may  remit 
in  this  Court,  as  of  the  date  of  the  judgment  below.  If 
this  is  done,  the  judgment  below  will  be  aflirmed  for  the 
residue;  otherwise  it  will  be  reversed. 


OF  THE  STATE  OF  INDIANA. 

Per  Ouriam, — The  sum  <rf  29  doDars  and  8  cents  hav- 
ing been  remitted^  as  of  the  date  of  the  judgment  below, 
the  residue  of  the  judgment  is  affirmed  at  the  costs  of  the 
appeBees. 

D.  S.  Major  and  A.  Brower^  for  the  appellant 
W.  &  Hohnanj  K  Dumont  and  O.  B.  Torbel,  for  the  ap* 
pellees. 
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Not.  Tom, 

1885, 

WXBSTKR 

T. 

Paskxs. 


Webster  v.  Parkeb. 


A  failure  or  want  of  consideration,  in  whole  or  in  part,  may,  under  the  B.  S. 
1852,  be  pleaded  to  any  action,  set-off,  or  oonnter-daim. 

Action  Bnder  the  code  of  185S,  by  the  afsignee  against  the  aiaker  of  a  pro- 
missoiy  note.  Answer,  1.  Admitting  the  execution  of  the  note,  the  assign- 
ment, and  that  it  was  unpud,  the  defendant  alleged  that,  as  to,  &c.,  part, 
&C.,  die  note  was  given  without  consideration,  and  was  Yoid.  2.  That  as 
to,  Ac,  part,  &c.,  the  note  Was  procured  by  frand,  &c.  8.  As  to  the  like 
sum,  that  It  was  In  fact  paid  before  the  execntlon  of  ihe  note.  HM,  that 
tiw  first  paragraph  was  sofficient  on  demurrer,  but  that  the  second  and  third 
were  not. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

8TI7ABT,  J. — Parker  sued  Webster  and  others  on  a  pro- 
missory note.  Webster  alone  defended.  Jury  trial,  verdict 
and  judgment  for  the  plaintijfF  below.     Webster  appeals. 

The  defence,  consisting  of  four  paragraphs,  each  going 
to  part  of  the  note,  is — 

1.  Admitting  the  execution  of  the  note,  its  assignment 
to  the  plaintiff  and  that  it  was  unpaid,  Webster  pleads  as 
to  225  dollars,  part,  &C.,  that  it  was  given  without  con- 
sideration, and  is  void. 

2.  That  as  to  225  dollars,  part,  &C.,  the  note  was  pro- 
cured by  fraud,  &e. 

3.  The  third  paragraph  is  the  same  as  the  second,  set^ 
ting  out  the  particulars  of  the  fraud  in  procuring  it 

4.  As  to  the  like  sum,  that  it  was  in  fact  paid  before 
the  execution  of  the  note,  &c. 


Saturday, 
December^. 
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Not.  Term,       DemuiTer  to  the  first,  second,  third  and  fourth  paia- 
^^^*      graphs  respectively,  because  they  do  not  state  facts  suffi* 
Wbbstbk    cient  to  constitute  a  defence. 

Pabker.  The  demurrers  to  the  first,  second  and  fourth  paragrapha 
were  sustained,  and  overruled  as  to  the  third,  on  which  an 
issue  of  fact  was  subsequently  joined. 

Two  questions  are  argued,  viz. :  1.  Whether,  und^  the 
new  practice,  a  partial  want  or  failure  of  consideration 
can  be  set  up.  2.  How  far,  under  that  practice,  general 
pleacfing  is  admissible. 

Section  81,  of  the  code,  reads — ^^  A  failure  or  want  of 
consideration,  in  whole  or  in  part,  may  be  pleaded  to  any 
action,  set-ofi^  or  counter-claim,*'  &c  2  R.  S.,  p.  44.  In 
this  respect  the  old  and  new  practice  substantially  corres- 
pond.   R.  S.  1843,  p.  710.— R.  S.  1831,  p.  406. 

How  far  does  the  new  practice  authorize  general  plead- 
ing? Section  66  provides  that  <'all  defences,  except  the 
mere  denial  of  the  facts  alleged  by  the  plaintiff,  shall  be 
pleaded  specially."    2  R.  S.,  p.  42. 

So  far  as  there  was  no  consideration,  it  has  been  well 
observed,  there  was  nothing  to  make  averments  about. 
The  first  plea  was  a  specific  denial  of  consideration  alone, 
and  operated  as  an  admission  of  every  other  fact  not  con- 
troverted.   It  was  therefore  sufficient  on  demurrer. 

It  is  otherwise  with  the  second  and  fourth  paragraphs. 
If  the  note  was  procured,  as  to  the  whole  or  a  part  of  the 
consideration,  by  firatud,  the  facts  constituting  the  fiuud 
should  have  been  set  out  So  in  relation  to  the  payment 
before  the  note  was  executed,  as  alleged  in  the  fourth  para- 
graph. There  are  other  facts  necessarily  implied,  either  of 
ignorance,  mistake,  negligence  or  firaud*  Such  an  extraor- 
dinary occurrence  as  the  payment  of  a  note  before  it  was 
executed,  could  not  well  be  isolated.  These  are  general 
and  not  special  pleas,  in  that  they  do  not  set  out  the  facts 
thus  implied.  Hence,  the  demurrers  were  properly  sns* 
tained. 

As  the  evidence  is  not  in  the  record,  the  other  questions 
argued  do  not  arise. 


OF  THE  STATE  OF  INDIANA- 


IS? 


For  the  error  of  ihe  Ckiurt  in  sustainiiig  the  demurrer  2¥o^-  T^^srn, 
to  the  first  plea,  the  judgment  must  be  reversed*  ^"^' 


Per  Curiam. — The  judgment  is  reversed  with  eosts.  Th»  Bising- 

rf^  110  8UK   AND 

Cause  remanded,  &c  Vbssailles 

J.  &  Scobep  and  W.  Oumback^  for  the  appeUant  cSS1?t 

/  Gavin  and  J.  IL  CaverdUL  for  the  appellee.  ▼• 


The  Rising-Sun  and  Versailles  Turnpike  Company 
V.  Conway. 

Wbeo  the  Coart  is  requested,  at  the  proper  time,  to  give  its  chai^  to  the  jury 
in  writing,  the  whole  cfaaige  shonld  he  in  writing  and  should  he  giren  liter* 
ally  as  it  is  written. 

When  the  eridence  is  not  in  the  record,  a  state  of  facts  wiU  he  presumed  to 
which  the  substance  of  the  instructions  given  to  the  jury  was  applicable. 


APPEAL  from  the  Dearborn  Circuit  Court 

Stuart,  J. — This  cause  was  taken  by  change  of  venue 
from  the  OAtb  Circuit  Court  to  that  of  Dearborn.  Con- 
way sued  the  turnpike  company  for  damages  for  locating 
and  opening  their  road  through  his  fann.  It  is  alleged 
under  a  videlicet^  that  the  road  through  the  farm  is  two 
hundred  rods  long  by  seventy  feet  wide.  The  damages 
are  laid  at  300  dollars.  The  cause  was  tried  by  jury. 
Verdict  and  judgment  for  the  defendant 

The  evidence  is  not  in  the  record.  Two  exceptions  are 
taken:  one  to  the  manner  of  giving  the  charge;  the  other 
to  the  substance  of  the  charge. 

The  turnpike  company  requested,  at  the  proper  time, 
that  the  charge  should  be  in  writing.  Yet  it  appears  from 
the  bill  of  exceptions,  that  the  "  Court  proceeded  to  charge 
the  jury  verbally  from  the  writing  laying  before  it.  Upon 
being  reminded  that  the  charge  should  be  in  writing,  the 
Court  remarked  that  a  part  of  it  was  reduced  to  writing, 


Saturday, 
DeeenAer^, 
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Not.  Tenn,  and  that  what  had  been  given  should  likewise  be  reduced 

^^^*      to  writing.    Accordingly  the  charge  given  verbally  was 

The  Bisxhq-  substantially,  but  not  literally,  reduced  to  writing,  and 

Vbbsaillbb  then  read  over  again  to  the  jury.''     To  this  action  of 

CompjjTt    ^^^  Court  the  company  excepted,  and  now  assign  it  for 

▼•         error. 

The  object  of  the  statute,  first  enacted  in  1839,  (Laws 
of  1839,  p.  37,)  requiring  the  charge  to  be  in  writing,  if  so 
requested,  was  to  present  to  this  Court  the  ruling  below 
in  the  very  language  of  that  Court  The  evil  to  be  reme- 
died was  the  difficulty,  severely  felt  by  the  bar,  of  getting 
a  bill  of  exceptions  which  should  fully  embody  the  verbal 
charge.  The  act  should  therefore  receive  such  a  beneficial 
construction  as  should  effect  the  object  designed.  The 
words  of  the  Court,  on  such  occasions,  are  too  weighty 
and  decisive  in  their  influence  on  the  jury  to  be  omitted. 
A  particular  turn  of  expression,  given  perhaps  at  random, 
may  be  decisive  of  the  rights  of  parties.  The  proper  con- 
struction of  the  statute  therefore  is,  that  the  whole  charge 
should  be  in  writing ;  and  that  it  should  be  given  literally 
as  it  is  thus  written.  Such  seems  to  have  been  the  con- 
struction of  the  act  firom  the  first  8  Blackfl  328. — 1  Ind 
R.  385.— 6  id.  375. 

There  is  no  great  hardship  in  the  strictness  thus  im- 
posed. Its  safe  and  beneficial  operation  is  obvious.  Were 
the  rule  once  relaxed,  it  is  easy  to  see  that  the  object  of 
the  act  would  be  defeated. 

As  the  evidence  is  not  in  the  record,  a  state  of  facts 
will  be  presumed  to  which  the  substance  of  the  charges 
was  applicable.    Abrafns  v.  Smithy  8  Blackf.  95. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Ryman  and  P.  L.  Spoonerj  for  the  appellants. 

D.  &  Major  and  A.  Brewery  for  the  appeUee. 
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Reed  v.  Diven. 


Not.  Tenn, 
1855, 

Rbbd 

When  real  estate  is  leried  iq)on,  under  thie  B.  S.  18dS,  which  Is  diyisible,  it  is       jy^^f 
the  dnij  of  the  sheriff  to  offer  no  more  of  it  for  sale  than  is  necessary  to 
disdiaige  tiiie  execution;  bat  where  the  entire  tract  is  requisite  to  satisfy  the 
execution,  tiie  whole  may  be  offered  at  once. 

IsadB  leried  upon  by  execatioii»  though  oontiguoBs,  were  plainly  ma^ed  in 
separate  parcels,  and,  exdusire  of  incambrances,  were  wordi  a  large  amount 
more  than  the  amount  of  the  execution.  The  sheriff  sold  the  whole  in  one 
body,  for  ft  sum  less  than  the  amount  of  the  execution,  to  the  execution- 
plaintiff.    Bdd,  tibat  the  sale  was  property  set  aside. 

It  is  not  incumbent  upon  an  ezecutioiwlefendant,  in  order  to  have  his  real 
estate  levied  upon  by  execution  sold  in  separate  parcels,  to  furnish  to  the 
riieiiff  ft  map  or  other  description  showing  that  the  land  lies  in  separate 
tracts.    The  sheriff  must  himself  ascertain  the  &ct. 

A  sheriff,  ai  tibe  time  of  selling  certain  real  estate  upon  execution,  represented 
that  ft  mortgage,  which  was  a  lien  upon  part  of  the  lands  leyied  upon,  cor- 
ered  the  whole,  and  that  an  execution  which  was  a  subsequent  incumbrance 
to  diftt  upon  which  the  land  was  sold,  was  a  prior  one.  The  land  was  par- 
chased  by  the  execution-plaintiff. 

EUd,  that  vfaeAer  the  dieriff  knew  his  representations  to  be  untrue  or  tiiey 
were  die  result  of  misiH[>preheDsion,  was  of  no  consequence. 

Held,  also,  that  the  representations  furnished  sufficient  ground  for  setting  aside 
Aesale. 

APPEAL  fpc«n  the  Henry  Ciicait  C!otirt.  n^^' 

Davison,  J. — The  object  of  this  suit  was  to  set  aside,  as 
fraudulent  and  void,  a  sale  and  conveyance  of  real  estate, 
made  by  the  sheriff  of  Henry  cotuity.  Reed  and  Shelly^ 
the  latter  being  the  sheiifl^  and  the  former  the  sheriff's 
vendee,  were  the  defendants  below.  Upon  demurrer  to 
their  answer  to  the  complaint,  a  decree  passed  in  favor  of 
Diven^  the  appellee. 

The  &ct8  admitted  and  set  up  by  the  answer  are  sub- 
stantially these: 

Beedj  on  the  5th  of  My^  1854,  recovered  a  judgment  in 
the  Wayne  Common  Pleas  against  Diven  for  177  dollars. 
A  transcript  of  this  judgment  was,  on  the  3d  of  AMigust 
fdlowing,  filed  in  the  derk's  office  of  the  Henry  Circuit 
Court,  and,  at  that  date,  became  a  lien  on  Diven^s  land. 
The  judgment  had  been  rendered  without  relief  from  ap- 
{Nraisement  laws^  and  upon  it  an  execution  was  issued, 
which,  on  the  2d  of  Febmaryj  1855,  was  placed  in  the 
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Nor.  Term,  hands  of  the  sheriff,  who  levied  the  same  on  certain  lands 
^^^'  situate  in  congressional  township  seventeen,  of  range  ten, 
Bkkd       in  Henry  county,  described  thus :    1.  Three  hundred  and 

V. 

DivBjT.  twenty  acres,  being  the  north  half  of  section  sixteen. 
2.  Part  of  the  south-east  quarter  of  section  sixteen,  lying 
west  of  Blue  river,  containing  fifteen  acres.  3.  Eighty 
acres,  being  the  east  half  of  the  south-east  quarter  of  secs^ 
tion  seventeen.  4.  One  hundred  and  twenty  acres  off  of 
the  west  side  of  the  south-west  quarter  of  section  nine. 
5.  The  east  half  of  the  south-east  quarter  of  section  nine, 
containing  eighty  acres.  6.  Fifty-one  hundredths  of  an 
acre,  out  of  the  south-east  corner  of  the  west  half  of  the 
south-east  quarter  of  section  nine.  The  whole  contained 
six  hundred  and  fifteen  acres  and  was  worth  14,000  dollars. 
The  tracts  numbered  one,  two,  three  and  six  are  incum- 
bered by  a  mortgage  to  one  Ooodwin^  to  secure  the  pay- 
ment of  5,400  dollars  in  instalments,  without  interest,  viz., 
1,000  dollars  due  January  1, 1856;  1,000  dollars  Jamtary  1, 
1857;  1,000  dollars  January  1, 1858;  1,000  dollars  Jamtary 
1,  1859;  and  1,400  dollarei  January  1,  1860.  This  mort- 
gage  does  not  include  forty  acres  off  of  the  east  side  of 
the  fourth  tract;  nor  does  it  cover  the  eighty  acres  desig- 
nated as  tract  number  five;  which  land  not  included  or 
covered,  is  worth  2,000  dollars :  but  on  the  eighty  acre 
tract  just  named  there  is  a  mortgage  in  favor  of  one 
PoweU  for  300  dollars.  There  are  also  two  judgments 
which  are  liens  on  the  above  real  estate,  one  held  by 
Nancy  Diven  for  495  dollars,  and  another  by  Thomas 
Morris  for  30  dollars.  These  mortgages  and  judgments, 
in  the  aggregate,  amount  to  6,225  dollars,  are  subject  to 
the  appraisement  laws,  and  liens  prior  to  that  of  Ree^s 
judgment,  which,  we  have  seen,  was  collectable  without 
appraisement. 

On  the  2d  of  March^  1855,  the  sheriff,  having  then  in 
his  hands  executions  in  favor  of  Nancy  Diven^  T%omas 
Morris,  and  Ball  and  Davis,  which  had  been  levied  on 
said  lands,  offered  the  whole  of  them  for  sale  in  one  body, 
on  ReedHs  execution,  and  not  on  the  other  executions,  and 
then  sold  the  whole  to  the  said  Reed  for  51  dollars,  with- 
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oat  having  offered  the  same  in  separate  tracts  or  parcels,  ^o^*  '^^^» 
The  sheiifi^  at  the  time  of  the  above  sale,  represented  to       i^^- 
the  persons  present  that  Chodwin^s  mortgage  covered  all       Bbkd 
the  land  proposed  for  sale;  also  that  the  execation  of  Ball     Biven. 
and  Davis  J  amounting  to  335  dollars,  was  an  incumbrance 
prior  to  Eee^s  execation,  when  in  truth  it  was  the  junior 
lien;  but  it  is  alleged  that  these  representations  were 
made  through  mistake,  and  without  any  fraudulent  pur« 
poee. 

On  the  15th  of  Marchy  1855,  the  sheriff,  pursuant  to  the 
above  sale,  executed  a  deed  to  the  purchaser,  whereby  it 
appears  that  the  lands  were  duly  advertised;  that  the  rents 
and  profits  for  seven  years  were  first  ofEered ;  and  that  the 
sheriff's  sale  and  conveyance  were  made  subject  to  all  an* 
leoedent  liens.  Before  the  sheriff  executed  the  deed,  viz., 
on  the  7th  of  March^  1855,  Diven  notified  the  sheriff  that 
the  lands  were  not  legally  sold,  and  at  the  same  time  pro- 
tested against  his  making  a  conveyance  to  the  purchaser; 
and  before  the  institution  of  this  suit  he  tendered  said  pur^ 
chaser  51  dollars,  the  amount  for  which  he  bid  off  the  land. 
Rior  to  the  sale,  viz.,  on  the  12th  of  October^  1854,  the 
land  in  question  was  offered  on  various  executions,  in 
&vor  of  Bail  and  Davis  and  others,  both  in  a  body 
separate  parcels;  but  no  bid  could  be  obtained 
effected. 

It  is  alleged  that  the  lands  constitute  one  farm  : 
not  in  separate  tracts. 

We  have  a  statute  which  provides  that  ^real' 
taken  by  virtue  of  any  execution,  shall  be  sold  at  p^ 
auction,"  &C.,  ^^and  if  the  estate  shall  consist  of  separate 
lots,  tracts  and  parcels,  each  shall  be  offered  separately; 
and  no  more  of  any  real  estate  shall  be  offered  for  sale, 
than  shall  be  necessary  to  satisfy  the  execution,  unless  the 
same  is  not  susceptible  of  division."  2  B.  S.,  p.  141,  s. 
466.  This  provision  imposes  a  duty  on  the  sheriff  which 
he  may  not  omit.  The  property  levied  on,  being  divisible, 
he  is  restricted  from  offering  more  of  it  than  may  be  neces- 
sary to  diBcharge  the  debt  in  his  hands  for  collection.  It 
may,  it  is  true,  require  the  entire  tract  to  satisfy  the  execu- 
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Nov.  Term,   tion,  and  when  this  occurs  the  whcde  may  be  oSend  at 
^^^'      onoe*    In  the  present  case  there  is  no  direct  averment, 
Bbxb       either  in  the  complaint  or  answer,  that  the  lands  are  siia- 
Dmtir.      ceptible  of  division:  still,  it  is  very  clear,  firom  the  manner 
in  which  they  are  described,  that  a  sale  of  them  in  distinct 
parceb  was  quite  practicable.    Indeed,  the  answer  admits 
that  '^the  premises,  and  parts  thereof^"  had,  on  other  exe- 
cutions, been  offered  for  sale.     They  are  plainly  marked  in 
separate  parcels,  and  conceded  to  be  worth,  over  all  incum- 
brances, at  least  7,000  dollars.    Hence,  it  would  seem  that 
the  sheriff  was  not  authorized  to  expose  to  sale  the  whole 
in  one  body,  until  he  had  offered  them  in  separate  quanti- 
ties.   Having  done  this,  and  thereby  ascertained  that  the 
executions  could  not  be  satisfied  by  that  mode  of  sale,  he 
might  then  have  offered  the  entire  tract 

It  is  said  in  argument  that  ^^ReeJPs  execution  was  not 
satisfied.  If  the  whole  of  the  land  sold  did  not  satisfy  it, 
a  fortiori  a  part  could  nof  This  reasoning  does  not 
fairly  apply  to  the  case.  Many  persons,  upon  consulting 
their  means  of  payment,  mtty  have  desired  to  purchase  the 
eighty  acre  tract  and  the  forty  acre  tract  not  included  in 
Ooodwivfs  mortgage,  when  the  entire  land,  with  that  in- 
cumbrance resting  upon  it,  was  not  within  their  reach. 
The  two  parcels  just  named  are  admitted  to  be  worth 
2,000  dollars.  Including  PoweWs  mortgage,  the  liens  upon 
them  amount  to  no  more  than  1,000  dollars.  Now,  it  is 
within  the  range  of  probability,  that  more  persons  would 
desire  the  one  hundred  and  twenty  acres  at  the  latter 
amount,  than  would  bid  for  the  whole  tract  at  7,000  dol- 
lars; and  it  may  be  that  the  offer  of  so  large  an  amount  of 
property  in  a  body,  for  the  payment  of  so  small  a  debt, 
threw  distrust  over  the  transaction,  {nrevented  prudent  per^ 
sons  firom  bidding  at  the  sale,  and  that  thereby  Reedt  the 
purchaser,  was  left  without  competition,  when  an  offer  to 
sell  in  separate  parcels  would  have  avoided  the  fear  of  ille- 
gality in  the  sale,  and  brought  the  amount  within  the 
reach  of  bidders. 

It  is  said,  also,  that  to  luring  the  sheriff  in  default  for 
selling  an  entire  body  of  land  vdthout  first  offering  it  in 
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paicdb,  the  execation-defendant  most  have  furnished  the   Nor.  Tem, 
sheriff  before  or  at  the  sale,  a  map  or  other  description       ^^^^ 
dearly  showing  that  the  land  lay  in  separate  tracts.     The       Bkbd 
answer  to  this  is,  that  the  provision  above  quoted  plainly      Ditbh. 
indicates  the  sheriff's  duty  when  the  premises  levied  on 
are  susceptible  of  divisioo.    In  such  case,  he  is  bound  to 
oflfer  them  in  separate  quantities.     And  here,  it  seems  to 
us,  he  has  no  excuse  for  selling  the  whole  of  the  land  at 
once;  because  it  was  within  his  knowledge  that  the  pre- 
mises levied  on  and  sold  contained  six  parcels,  each  of 
which  was  specifically  designated.     We  are  advised  that 
Woods  V.  Monellj  1  Johns.  Ch.  B.  502,  cited  by  the  appel- 
lant, favors  tiie  position  that  before  the  sale  a  map  or  de- 
scription showing  that  the  land  lay  in  tracts,  should  have 
been  fhmished  the  sheriff.     That  decision,  however,  relates 
to  the  rule  as  it  existed  at  common  law.    But  our  statute 
contains  no  such  requirement.     Under  it,  it  seems  to  us, 
the  sheriff  himself,  when  he  levies  on  real  estate,  must  be 
presumed  to  know  whether  it  is  susceptible  of  division. 

It  appears  that  the  sheriii^  at  the  time  of  the  sale,  repre- 
sented that  ChodwifCs  mortgage  covered  all  the  land  then 
offered,  and  that  the  execution  of  Bail  and  Davis  was  an 
incumbrance  prior  to  that  of  ReedPs  execution.  These 
representations  were  untrue;  and  whether  they  were  the 
result  of  misapprehension  or  mistake,  does  not  vary  the 
case.  In  relation  to  tiiis  point  we  adopt  the  argument  of 
the  appellee: — ^^The  sheriff  assumed  to  know  the  facts 
and  gave  information  on  the  subject;  but  whether  he  knew 
his  statements  to  be  false  or  not,  the  effect  on  the  sale  and 
the  interest  of  Diven  was  the  same."  They  were  calcu- 
lated to  make  a  false  impression  on  the  minds  of  bidders, 
and  operate  as  a  finaud  upon  the  execution-defendant. 

The  demurrer  was,  no  doubt,  properly  sustained,  and  the 
decree  of  the  Circuit  Court  setting  aside  the  sheriff's  sale, 
must  be  affirmed. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

C  EL  Tesij  If.  H.  Johnson  and  X  B.  Juliany  for  the  ap- 
pellant. 

J.  T.  EUioU  and  W.  Orose,  for  the  appellee. 
Vol.  VIL— 13 
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Not.  Tttin, 

1855 
1 —  Rades  and  Others  if.  Barb  and  Others. 

V. 

B ABK.  Role  so  of  die  -Snpreme  Omrt  proTides,  tiurt  "  in  ererj  bfll  of  exceptioiu  par- 
porting  to  set  oat  <lie  eridenot  npon  motion  for  anew  trinl  OTccmledy  tiie 
words  'tku  wMnll  the  evidence  glren  ii|  tbe  onue/  are  to  be  reigaided  as 
technical,  and  indiapensaUe  to  repel  the  presumption  of  other  eyidenoe."  A 
bin  of  exceptions,  taken  after  tiie  role  took  e£Ebct,  after  setting  out  certain 
evidenoe,  on  motion  for  a  new  trial  oremiled,  concfaided  the  statement  witii 
the  words,  "whole  teatimon/."  EM,  tiiat  the  Sopreme  Gout  oonld  not 
prasmne  that  the  bill  of  ezeeptions  contained  aU  the  evidenoe. 

1^^,  APPEAL  from  the  Bmh  Circait  Conrt 

Davison,  J^— -This  was  a  suit  by  the  appdlees,  who 
w^re  tiie  plaiati£b,  agcdnst  the  c^peUants,  to  coirect  a  mis- 
take in  a  deed.  The  cause  was  sabmitted  on  complaint^ 
answer  and  proofs.  The  Court  fonnd  for  the  plaintiff  A 
motion  for  a  new  trial  was  overrated,  and  a  decree  ren- 
dered, &C.  There  is  a  bill  of  exoeptions,  which,  after  set- 
ting forth  certain  written  and  oral  testimony  given  im  the 
trifli,  states  thus:  ^^  Whote  testimony.^ 

The  appellees  refer  to  role  80  of  this  Court,  and  contend 
that  under  it  the  statement  in  the  bill  is  not  sufficient  to 
show  that  the  record  contains  all  the  evidence.  That  rote 
was  in  force  when  this  cause  was  tried,  and  is  as  follows: 
''  In  every  bill  of  exceptions,  purporting  to  set  out  the  evi- 
dence upon  motion  for  a  new  trial  overruled,  the  vTords 
^  this  was  aU  the  evidenoe  given  in  the  cause,'  are  to  be 
regarded  as  technical,  and  indispensable  to  repel  the  pre- 
sumption of  othor  evidence."  It  will  at  once  be  seen, 
that  the  phrase  ^  whole  testimony,"  does  not  meet  tiie 
requirement  of  the  rule:  hence,  we  are  not  allowed  to  pre- 
sume that  all  the  evidence  given  on  the  trial  is  contained 
in  the  biU  of  exceptions. 

However,  adndtting  that  the  record  does  contain  all  the 
evidence,  still  the  decree  must  stand.  We  have  examined 
it  carefuUy,  and  are  decidedly  of  opinion  that  its  weight 
accords  with  the  decision  of  the  Circuit  Court 

The  decree  must  be  affirmed. 
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Fer  CWtMk— The  decree  is  affirmed  with  oosts.  »«▼-  Tmu, 

R  D.  Logan,  for  the  appellants.  ^0^- 

A.  W.  HuMard  and  L.  W.  SexUm,  fot  the  appellees.  Wmmov 


WhITSON   r.    CULBERTBON. 


A  coDtrftct  Ibr  tbe  deUveiy  of  ''hogs/'  to  be  paid  for  at  s  certain  price  per  hun- 
ted poiDDda  "net,"  waa  bald,  in  tiie  abaenoe  of  any  explanatoiT'  eridence, 
loauaadead  boga^  willioot  biood,  bair  or  entraib,  ready  for  catting  np. 

APPEAL  from  the  Wapne  Ckcmt  Court  n^^' 

Pbbkins,  J. — Suit  by  OuJbertson  against  Wkitsan  for 
damages  anaing  out  of  a  l»each  of  contract  Beeoveiy  by 
the  plaintifiL    The  case  is  as  follows: 

WhiUany  by  a  written  agre^nent,  on  which  he  received 
5  dollars,  dated  4pfi2 16, 1852,  sold  to  Oulbertson  "twenty- 
five  head  of  fat  hogs,^  to  be  delivered  from  the  Ist  to  the 
20th  of  December  next  following,  for  which  CkUbertson 
was  to  pay  "4  doUars  net  per  hundred  pounds.*^ 

WUisanj  it  is  alleged,  fdled  to  deliver  the  hogs.  CW- 
berUcn  sued  for  cbunages,  and  recovered  70  dollars,  being 
the  rise  in  the  price  of  the  hogs  at  the  time  for  delivery, 
from  the  contract  price* 

WkUtony  at  the  proper  time,  tendered  to  OidberUon 
tweiity«£ve  head  of  slaughtered  fat  hogs  in  fulfillment  of 
his  contract,  and  CkJberUon  refused  to  receive  them,  claim- 
ing tiiat  the  contract  called  for  live  hogs. 

This  was  WkiUanfs  defence. 

The  Gircnit  Court,  on  a  demurrer  to  it,  decided  with 
OulberUotL  Counsel  for  Wkitsan  assert  that  the  dedsion 
of  the  Circuit  Court  was  wrong.  They  say:  "The  con- 
tract was  fior  hogs  generally,  and  we  contend  that  WkUson 
had  the  right  to  elect  to  deliver  them  dead  or  alive.'' 
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Not.  Teim,       Ck>niiflel  fwr  Oulbertson  reply  by  quoting  the  following 

^^^'      definitions  from  Webster: 
WnxMnr        ^Hog.     A  swine;  a  general  name  of  tiiat  species  of 
CuLBBXTsox.  animal. 

<<Pork.  The  flesh  of  swine,  fresh  or  salted^  used  for 
food. 

<^  Carcass.     The  body  of  an  animal  when  dead." 

And  they  say,  ^  The  appellant,  in  his  brief,  insists  that 
^a  hog  is  a  hog,  dead  or  alive,  and  that  it  is  hard  to  make 
anything  else  but  a  hog  out  of  a  hog.'  We  think  the  re- 
verse of  this  proposition  would  be  nearer  the  truth,  and 
that  the  appellant  would  be  compelled  to  exert  his  ca- 
pacity to  its  utmost  tension  before  he  would  succeed  in 
making  a  hog  out  of  a  hog;  but  he  would  find  no  difficulty 
in  converting  a  hog  into  pork,  lard,  bacon,  carcass  or  almost 
'  anything  else'  but  a  hog." 

In  common  parlance,  undoubtedly,  the  term  <^hog"  is 
applied,  not  unfrequentiy,  to  the  dead  as  well  as  to  the 
living.  This  circumstance  tends  to  produce  some  ambi- 
guity in  the  contract  under  consideration.  That  ambiguity 
might  have  been  removed  by  the  averment  in  the  plead- 
ings, or  proof  upon  the  trial,  had  one  taken  place,  of  extrin- 
sic facts  which  would  have  demonstrated  the  intention  of 
the  parties.  For  example,  it  might  have  been  shown  that 
OuIbertsofCs  business  was  that  of  a  hog  slaughterer,  &C., 
and  that  the  fact  was  known  to  WkUson;  in  which  case  the 
presumption  would  be  that  live  hogs  were  intended  in  his 
purchase.  Or  it  might  have  been  shown  that  he  had  a 
packing,  but  no  slaughtering  house,  and  that  he  was  en- 
gaged in  packing  slaughtered  hogs;  in  which  case  the 
inference  would  be  that  he  intended  to  purchase  dead 
hogs.  Other  illustrations  might  be  added,  but  it  is  unne- 
cessary. The  record,  however,  contains  nothing  of  the 
kind.  The  fact  that  the  hogs  were  to  be  paid  for  at  so 
much  net  per  hundred  pounds,  throws  some  light  upon  the 
subject.    See  Alexander  etoLy.  Dunnj  6  Ind.  B»  122. 

We  understand  that  among  hog  dealers,  two  descrip- 
tions are  recognized  and  well  understood,  to-wit,  gross  hogs 
and  net  hogs;  that  the  gross  hog  is  the  live  hog,  and  the 
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net  tile  dead  hog,  witiioot  blood,  hair,  or  entrails,  and  ready  Nor.  Tetm. 
for  catting  up.   Which  kind  was  ccmtemplated  in  the  con-      ^^^' 
tract  nndrar  consideration?    As  the  net  hog  was  to  be  paid     Cjomm 
for,  the  natnral  inference,  nnrebutted,  would  be  that  the  net      Ckume. 
hog  was  to  be  delivered. 

Per  Ouriam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec 

J.  B.  and  O.  W.  JuKan^  for  the  appellant. 

O.  P.  Morton,  J.  &  Newman  and  J.  P.  SiddaU,  for  the 
appellee. 


Cartbr  v.  Crvme. 


Actioii  for  use  and  oocapation,  and  otfier  monej  demands  on  contract.  It  was 
pro-ved  that  by  contract  between  the  parties,  the  plaintiff  was  to  be  compensat- 
ed Ibrtlievseaiid  occspation,!^^  the  delirerj  of  specific  aalides  to  Um  by  the  I 
defcadsDl,  and  that  they  had  been  dettreied  parsnaiit  to  the  contract.  The 
residne  of  the  plaintiff's  demands  not  amonnting,  according  to  the  evidence, 
to  50  dollars,  judgment  was  rendered  for  the  plaintiff  for  a  sum  less  than  50 
doDm,  and  against  him  for  costs.  Hdi,  under  the  B.  8.  1858,  that  dM 
jodgment  for  eofts  waa  4gfat 

APPEAL  from  the  Decatur  CJourt  of  Common  Pleas.      'SjfJ^^' 
Pbbkins,  J.^ — Carter  sned  Orvme  for  the  nse  and  occu- 
pation of  certain  land,  and  for  frdUng  to  pay  the  agreed 
amonnt  of  prodnce  for  the  nse  and  occupation  of  land,  and 
for  the  yalne  of  certain  Inmber. 

Orume  answered  that  he  did  deliver  the  agreed  amonnt 
of  prodnce  for  the  nse  and  occupation  of  the  land  men- 
tioned,  and  he  denied  each  and  every  allegation  in  the 
complaint.  He  also  filed  a  bill  of  particulars  of  an  ac- 
count daimed  as  a  set-o£  The  cause  was  tried,  and  a 
judgment  was  rendered  for  the  plaintiff  for  a  fraction  over 
24  dollars,  and  against  him  for  the  costs.    He  appeals  to 
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XoT.  Term,   thk  Coort  to  obtain  a  leTeraal  of  the  jndgnrient  against 
^^^*      Um  for  costs,  and  nothing  more. 

Cabtsx  The  plaintiff  proved  on  the  trial  the  nse  and  ooenpation 
(^RiTiiE.  of  the  land  mentioned  in  his  oompbint,  and  some  other 
items,  the  value  of  all  of  which  was  over  50  dollars.  The 
defendant  proved  that  the  land  was  occQi»ed  under  a  spe- 
cial contract,  and  that  he  had  paid  for  the  use  c^  the  land 
in  the  manner  specified  in  the  agreement,  so  that  that  part 
of  the  suit  was  disposed  ot 

The  plaintiff  did  not  show  a  claim,  over  and  above  the 
use  of  the  land,  of  the  value  of  50  dollars,  and  hence  the 
Court  rendered  judgment  against  him  for  costs.  That 
was  right     The  statute  is,  (2  R.  S.  126,)  that— 

'^  In  actions  for  money  demands  on  contract,  commenced 
in  the  Circuit  Court  or  Court  of  Common  Pleas,  if  the 
plaintiff  recover  less  than  50  dollars,  exclusive  of  costs,  he 
shall  pay  costs,  unless  the  judgment  has  been  reduced 
below  50  dollars  by  a  set-off  or  counter-claim,  pleaded 
and  proved  by  the  defendant,  in  which  case  the  party  re- 
covering judgment  shall  recover  costs.  When  the  judg- 
ment is  reduced  below  50  dollars  by  proof  of  payments, 
I         the  defendant  shall  recover  costs." 

Now,  in  this  case,  the  judgment  was  reduced  below  50 
dollars  by  proof,  on  the  part  of  the  defendant,  that  he  had 
delivered  to  the  plaintiff  tiie  specific  things  he  was,  by  the 
contract,  to  deliver  to  him  as  compensation  for  the  use  and 
occupation  of  the  land  mentioned  in  the  suit.  That  was 
payment* 

Per  Ouiriam. — The  judgment  is  affirmed  with  costs. 

X  &  Scobey  and  W.  Ckmbackj  for  the  appellant 

JS.  W.  WiUon^  for  the  appellee. 
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Not.  Term, 
Thb  Boabd  of  Commkbionsbs  09  Jobnson  County  v.       ^^^* 
Mazinoo  and  Others.  ThsBoaed 

OF  COMHIB- 

8i<nmaft  OF 
An  appeal  from  liie  boudof  commienionere  was  ^iUf?'*'"^^  oa  motioii,  by  tlie  Johnson  Co. 
C^rcnU  Conrty  but  the  bill  of  exoepdons  taken  did  not  disclose  the  ground  of     Macingo 
the  dismissal,  nor  did  it  otherwise  appear  by  the  record.    Edd,  that  it  most 
be  presmned  that  tike  appeal  was  correctly  dismissed. 


I>BoemterlO. 


ERROR  to  the  Jbhnson  Circuit  Court.  y?^>  , 

Stitart,  J. — TMb  canse  came  to  the  Cireoit  CoiEst  on 
appeal  from  the  board  of  commissionerB  oi  Jbhnson  county; 

The  record  giyee  ns  no  rery  dear  idea  of  the  history  o£ 
the  case  is  the  Circuit  Conrt  It  briefly  states  tiiat  the 
partks  appeared  by  their  attorneys,  and  that  the  appeBee 
moved  to  dbmiss  the  appeal;  that  the  Court  sustained  the 
motion,  and  the  appeal  was  acecxdingiy  disnsissed.  The 
leoord  proceeds,  ^to  which  opinion  tiie  appeHant,  by  his 
attorney,  at  the  time  excepted,  and  prayed  his  l»U  of  ex* 
eeptions  to  be  signed  and  sealed,  which  is  done."  Bnt 
there  is  no  bill  of  exceptions  in  the  record.  The  aboye  is 
all  that  the  record  disdoses  of  the  proceedings  in  the  CSr* 
cnit  CooarL 

The  argament  discloses  that  the  appeal  was  dismksed 
because^  tiie  axidit(»r  of  Jbhnson  county  did  not  fite  the  pap 
pers  within  twenty  days  after  the  appeal  was  taken.  Bat 
there  is  dearly  no  sneh  question  before  this  Court  The 
prooeedmgs  were  had  under  the  old  practice*  To  entitle 
the  party  to  a  review  here  of  the  question  he  argues  in  his 
brief;  he  should  have  shown,  by  biU  of  «oepti<ms,  that  this 
same  question  had  been  presented  and*  passed  upon  in  the 
Court  bdow. 

As  the  record  stands,  we  must  presume  in  fieiyor  of  the 
action  of  the  Court  tiiat  the  dismissal  was  oorrect 

Per  OurianL — ^The  judgment  is  affirmed  with  costs. 

R  M  Fmch^  for  the  aj^Uant 

O.  M.  Overstreet  and  A.  R  Hunter ^  lor  the  appellees. 


300  CASES  IN  THE  SUPREME  COURT 

Not.  Tcmi, 
^^^'  Houston  and  Anotilier  v.  Youno  and  Othere. 


HousToir 

▼•  Recoapment  will  be  allowed  whenerer  an  action  for  damages  can  be  sustained 

Young  .  ^^  circnity  of  action  thus  ayoided. 

Oonxts  will  faror  reconpment  rather  than  driye  a  party  to  a  separate  action. 

Afew^  APPEAL  from  the  Clay  Circuit  Court 

Stuabt,  J. — Suit  by  Bcmston  against  Young  on  a  special 
contract  By  an  article  of  agreement^  Bbuston  leased  to 
Young  the  land  known  as  the  ^SutUm  farm."  Among 
other  stipulations,  it  was  agreed  that  Young  should  pat 
the  farming  land,  estimated  to  contain  one  hundred  and 
thirty  aores,  in  corn.  The  ground  was  to  be  properly  pre- 
pared and  in  good  season;  the  fiedlen  timber  cleared  off; 
the  fences  righted  up;  and  every  thing  done  in  a  farmer- 
like manner*  The  corn  was  to  be  plowed  at  least  three 
times,  and  the  house,  barn  and  orchards  properly  cared  for. 

Houston  and  others,  on  their  part,  were  to  maintain  the 
plaintiffi  in  the  possession  of  the  premises,  so  long  as  they 
continued  to  fulfill  the  contract;  grant  them  certain  piivi- 
leges  necessary  to  its  proper  enjoyment;  and  at  the  dose 
of  the  period  of  tending  the  crop,  release  them  from  any 
further  care  thereof;  and  pay  them  3  dollars  per  acare  for 
the  cultivation  of  the  corn.  The  rails  for  repairs  were  also 
to  be  hauled  by  Houston  and  others,  the  defendants  below. 

The  breach,  after  alleging  performance  on  the  part  of 
Young  and  others,  is,  that  Houston  and  others  failed  in 
this,  viz.:  whereas  they  had  cultivated,  &c.,  one  hundred 
and  forty  acres,  the  defendants  had  failed  to  pay  them  420 
dollars;  and  laying- their  damages  at  that  sum. 

Houston  and  others  answer — 

1.  That  the  plaintiffs  had  failed  to  cultivate,  &c.,  in  good 
season,  in  a  proper  manner,  &c,  laying  their  damages,  by 
reason  of  such  negligence,  at  400  dollars. 

2.  The  second  paragraph  alleges  a  failure  to  perform  in 
relation  to  clearing  off  the  timber  and  repairing  the  fences, 
&c,  laying  their  damages  in  this  regard  at  200  dollars. 

3.  The  third  paragraph  alleges  a  payment  of  246  dollars 
and  81  cents  on  the  contract 


OP  THE  STATE  OP  INDIANA.  201 

4.  The  fourth  paiagraph  sets  up  an  indebtedness  £rom  ^^'  '^"in, 
the  plaintiflEs  to  the  defendants  to  that  amount  looo. 

The  plaintiffi'  reply  to  the  second  paragraph,  adniitting  Houstok 
the  hcts  alleged,  but  setting  up  in  avoidance  that  the  de-  Yoviro. 
fendants  refused  to  have  the  work  done  or  to  famish  a 
team  to  haul  the  rails.  Issue,  by  denial  of  the  third  and 
fourth  paragraphs*  In  this  situation  the  cause  was  sub- 
mitted  for  trial  to  the  Court  Finding  and  judgment  for 
70  dollars. 

A  motion  for  a  new  trial  was  made  at  the  proper  time, 
and  overruled;  and  the  eviden^  is  set  out  in  a  bill  of  ex- 
ceptions. 

The  only  ground  of  complaint  with  the  action  of  the 
Common  Pleas,  is,  that  the  Court  did  not  allow  the  defen- 
dants a  sufficient  amount  in  damages  by  way  of  recoup- 
ment. This  is  not  assumed  in  so  many  words,  but  it  is 
the  substance  of  the  defence.  The  plainti£b  below  had 
not  cuhdvated  the  land  agreeably  to  the  contract;  the  de- 
fendants were  thereby  injured  more  than  the  143  dollars 
which  would  be  due  had  the  agreement  been  strictly  com- 
plied with.  The  defendants  below  therefore  insist  that 
tiiey  were  entitled  to  have  their  damages  recouped  against 
the  amount  otherwise  due;  and  thus  that  the  plaintif& 
were  not  entitled  to  recover. 

Reluctant  as  we  are  to  disturb  the  finding  of  the  Court, 
or  the  verdict  of  a  jury,  on  questions  of  fact,  for  the  most 
abvions  reasons  of  public  policy,  yet  there  are  cases  some- 
times so  glaring  as  to  preclude  every  presumption  of  accu- 
racy. We  think  this  is  one  of  those  cases.  The  evidence 
clearly  establishes  that  owing  to  the  want  of  proper  culti- 
vation, not  much  over  half  a  crop  was  raised,  and  that 
com  such  as  farmer-like  culture  would  have  made  that, 
was  worth  at  least  8  dollars  per  acre,  '^e  think  the  evi- 
dence abimdant  and  conclusive  as  to  the  damages  of  the 
defendants  resulting  from  the  negligence  of  the  plaintLBb 
in  discharging  their  part  of  the  contract 

We  waive  all  consideration  of  the  state  of  the  pleadings. 
It  is  a  course  favorable  to  the  plaintifis  to  overlook  the 
issues,  and  overlook  the  fact  that  they  sue  on  the  contract 
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Not.  Tami,  cnily,  unttioiit  any  daim  £ar  tbe  actaal  value  of  the  labor 
^^*^'      bestowed. 


▼. 


That  the  defendants  were  entitled  to  reoonpment,  can 
Bioon,  not  be  doubted.  Becoiq>ment  will  be  allowed  wh«iever 
an  action  for  damages  can  be  snstained  and  thus  diCQity 
of  action  avoided  Clark  yr.  Wildridgey  6  Ind  17&  For  tbe 
careless  and  i2nfiEcrmer4ike  manner  of  coltivatton  (fisdosed 
in  the  evidence,£(ncslDfi  and  others  cotild  have  maintained 
an  action  for  damages.  They  were,  therefore,  entitled  to 
reoonp.  And  Courts  will  fav6r  reeonpixient  rather  than  to 
drive  the  party  to  a  separate  action. 

We  are  of  opinion  that  the  motion  for  a  new  trial  shookl 
have  been  sustained. 

Per  Curiam^ — The  jud^gment  is  reversed  with  costs. 
Canse  remanded,  &c. 

J.  M.  BmnOy  £oar  the  appellants^ 


|»42    7»|  Maas  V.  Blocs. 


10. 


X,  who  was  ft  fbrdgnflr,  wiacqaninted  yn&tiiud  EngUak  laaguge,  being  dbost 
to  sue  B,  for  a  debt^  engaged  C  to  act  as  h(»r  agent  and  interpreter  in 
gtatiiig  the  case  to  attomeya,  in  order  to  employ  them  to  bring  die  snit. 
Suit  having  been  brought,  and  C,  haying  sworn  to  aa  admission  made  to 
him  hjB.oi  his  indeibtedbess  to  A.,  B,  (having  fint  laid  the  proper  feooda- 
don  for  the  qnettioa)  offiared  to  piove  hy  said  attorneys  that  C,  la.  his  state- 
ment of  the  case  to  them,  had  said  that  he  had  never  heard  snch  admission. 
The  attorneys  having  declined  to  answer  the  question,  hdd,  that  the  evi- 
dence was  inadmissible. 

EBBOR  to  the  Dearborn  Circnit  Court 

Pebkins,  J. — CaroHne  Block  sued  Mdse$  Maas,  before  a 
justice  of  the  peace,  for  90  dollsffs,  balance  doe  of  money 
lent.  The  case  went  by  af^al  to  tbe  Circuit  Court 
Trial  by  jury.  Judgment  for  plamttfE  On  the  trial,  one 
Leon  AMer  was  sw<Mm  a»  a  witness  for  plaintiff  and  testi- 
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fied  that  in  iiie  FAnary  previoiw,  he  heard  the  defendant  ^^- 1^«™> 
admit  that  he  had  bonx)wed  100  doUais  at  Paris^  and  he      ^"*^' 
further  tcBtified  that  defendant  paid  plaintiff  10  dollars  on       i^as 
the  dum*  Blocb. 

On  crofle^ezamination,  the  witnens  was  asked  if  he  had 
not,  on,  kc^  at,  tsui^  stated  to  one  OaxUsy  and  to  one  Foife, 
that  he  had  never  heaid  each  admission  made;  to  whidi 
witness  replied  that  he  had  not  so  stated^ 

The  defendant  then  introdnced  said  Oazlay  and  Vaile^ 
and  {ffoposed  to  prove  by  them  that  said  witness  had 
made  the  statement  on,  &;c*,  at,  &c.,  v^rhich  he  now  denied 
having  made ;  whereupon  said  Oazlay  and  Vaile  stated, 
and  it  was  admitted  to  be  tme,  that  <m,  &c^  at,  &c^  said 
idfef ,  as  the  agent  and  interpreter  of  the  plaintiff  Bloch^ 
who  is  a  foreigner,  had  a  conversation  with  them  in  their 
character  as  attorneys  at  law,  that  being  their  profession, 
with  a  view  to  employing  them  to  bring  snit  upon  said 
claim,  and  that  what  he  said,  which  was  now  proposed  to 
be  proved,  was  in  that  conversation ;  hence,  they  declined 
to  testify  in  regard  to  it,  holding  that  it  wocdd  be  a  breach 
of  professional  confidence. 

The  Court  sustained  them  in  their  refusal  This  is  the 
error  complained  of. 

Counsel  for  the  defendant  below  contend,  that  so  much 
only  of  the  conversation  of  AdUr  with  the  attorneys  as 
purported  to  communicate  the  disclosures  of  the  plaintiff 
herself^  is  privileged,  while  that  part  which  disclosed  mat- 
ters of  his  own  knowledge,  may  be  testified  to  by  the 
attorneys.  This  is  the  only  point  made  in  the  case.  Had 
Adkr  made  statements  to  the  attorneys  above  named,  in 
other  conversations  than  that  in  whicii  he  was  acting  as 
agent  or  interpreter  of  the  plaintiff  Bloch^  proof  of  such 
statements,  by  those  attorneys,  for  the  purpose  of  impeach- 
ing him,  might  have  been  legal,  as  they  would  have  been 
hnt  the  statements  of  a  witness;  while,  on  the  other  hand, 
the  general  principle  is,  that  his  statements,  in  the  conver- 
sation in  which  he  was  consulting  attorneys  as  her  agent, 
tte  not  provable  by  such  attorneys;  for  the  protection  to 
these  communications  extends  ^to  all  the  necessary  organs 
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Nov.  Term,  of  coxnmtmication  between  the  attorney  and  his  dient." 


1855. 


The  Statb 

T. 
POKTBB. 


1  GieenL  Ev.  361. 

But  heze  is  a  conversation  of  which  it  is  admitted  a  part 
is  privileged,  and  it  is  insisted  a  part  is  not;  and  the  qnes^ 
tion  is,  can  a  separation  of  the  parts  be  properly  made  ? 
Can  the  part  which  was  uttered  as  a  mere  witness,  be  dis- 
tinguished from  that  which  was  uttered  as  agent  of  the 
plaintiff?  It  will  at  once  be  admitted  that  the  task  would 
be  involved  in  difficulty.  Who  is  to  determine  which  part 
of  the  conversation  was  in  one  character  and  which  in 
the  other?  Is  it  to  be  done  by  the  attorney  or  tiie  agent? 
They  might  disagree,  and  the  rights  of  the  client  might 
suffer  in  the  controversy.  And  if  the  rule  is  to  be  estab- 
lished that  such  separations  of  single  conversations  may 
be  attempted,  manifestiy  it  will  greatiy  impair  the  freedom 
and  confidence  of  communication  between  the  principal 
and  the  agent,  and  seriously  embarrass  their  interoourse. 
See  Jenkinson  v.  The  StaiCj  5  Black!  465. — Beed  et  oL  ▼. 
Smith,  2  Ind.  B.  160. 

We  think  the  ruling  below  was  right. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

A.  Brower,  for  the  plaintiff 


7    804 

IM    150 


The  State  for  the  use  of  The  Mayor  and  Council  of 
THE  Town  op  Peru  v.  Porter  and  Others. 

The  charter  of  the  town  of  Pera  pioyides  that  the  marshal  shall  giie  bond 
within  ten  days  after  his  election.  Edd,  that  his  fiiilore  to  do  so  would  not 
necessarily  yacate  his  office. 


Mondai 


10. 


APPEAL  from  the  Miami  Circuit  Court 

Perkins,  J. — Suit  commenced  December  2, 1854,  for  an 

alleged  breach  of  the  bond  of  the  marshal  of  the  town  of 

Perv^  which  bond  reads  as  follows : 
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**  Enow  all  men  by  these  presents  that  we,  Hewry  Por*  N«^-  Term, 
ter,  Joseph  BryaM^  Jonas  Boover^  and  N.  O.  Boss,  of  the      JS^' 
ooanty  of  Miami  and  state  of  iuUanoj  are  held  and  firmly  Thb  Btatb 
bound  unto  the  state  of  BuUana^  for  the  use  of  the  mayor     Votmau 
and  council  of  the  town  of  Peru,  in  the  sum  of  three  thou- 
sand dollars,  for  the  payment  of  which  we  do  hereby  bind 
ourselves  and  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.    Signed  with  our 
hands,  and  sealed  with  our  seals,  this  31st  day  of  Mdrchj 
1854 

^'The  condition  of  the  above  obligation  is  such  that 
ndieareas  the  above-bound  Henry  Porter  was,  on  the  13th 
day  of  JforcA,  1854,  duly  elected  marshal  of  the  corpora- 
tion of  the  town  of  Peru,  known  in  law  by  the  corporate 
name  of  the  mayor  and  council  of  the  town  of  Peru; 
now,  if  the  said  Henry  Porter  shall  well,  truly  and  faith- 
fully discharge  his  duties  as  such  marshal,  in  accordance 
with  the  provisions  of  an  act  entitled  an  act  to  incorpo- 
rate the  town  of  Peru^  approved  February  14, 1848,  during 
his  continuance  in  oj£ce,  this  obligation,"  &c.  [Signed,] 
^  Henry  JUL  PorteryJbseph  Bryant  j  Jonas  Hoover  ^  N.  O.  Boss!^ 

The  complaint  states  that  said  bond  was  approved  by 
the  mayor  and  council  on  the  19th  of  Aprils  1854 ;  that 
the  term  for  which  Porter  was  elected  marshal  was  one 
year  firom  the  13th  day  of  Ma/rch^  1854 ;  and  that  during 
said  year  he  received  large  sums  of  money,  to-wit,  &c^  as 
marshal,  which  he  failed  to  pay  over  to  the  town  of  Peru 
to  which  it  belonged,  although  it  was  duly  demanded. 

N.  O.  Boss  answered,  denying  that  Porter  received  any 
money  as  marshal,  &c;  averring  that  he  had  folly  paid 
over,  &C.,  all  he  did  receive ;  that  his  term  of  office  had 
not  expired,  and  that  he  had  the  money  on  hand  ready 
to  pay  on  demand;  that  the  bond  in  suit  was  invalid 
because  never  accepted  by  the  mayor  and  council;  that 
Porter  was  never  marshal  of  Peru;  and  that  he  was  not 
marshal  between  the  13th  and  3l8t  of  Marchy  1854* 

The  plaintiff  replied  that  said  Porter  had  not  paid  over 
all  moneys,  &c.;  that  the  mayor  and  council  did  accept 
his  bond,  and  that  a  demand  had  been  made,  &c. 
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Not.  T<m,       Brjfomi  and  Soever  made  amrwetn  sabBtantrally  like  iiiat 

^^^*      of  Boss,  which  were  leplied  to  in  like  manner. 
Thi  Statm       The  iesnes  vrere  submitted  to  the  Court  for  tiial^  and  a 
PoBTxs.     judgment  was  rendered  for  the  plaintiff  against  Porier, 
but  against  the  plaintiff  in  favor  of  defendants  Bbover 
and  RosSj  and  the  cause  was  continued  as  to  BryoML 

The  following  is  all  the  testimony  given  on  the  liial: 

Eobert  Taylor  testified  that  he  was  recorder  of  the  cor- 
poration;  that  he  was  appointed  by  the  mayor  and  council 
to  make  settlement  with  Porter  as  marshal,  and  ascertain 
what  amount  there  was  in  his  hands  belonging  to  the  cor- 
poration and  not  paid  over;  that  he  made  such  settlonent 
on  the  20th  day  of  October,  1854,  and  found  in  his  hands 
238  dollars  and  14  cents;  that  Porter  had  been  the  mar- 
shal of  said  corporation  during  the  year  1858,  and  waa,  on 
the  13th  day  of  March,  1854,  elected  his  own  successor; 
that  he  did  not  execute  a  bond  to  the  satisfiBustion  of  tiie 
mayor  and  council  other  Uian  that  sued  on,  which  was  not 
approved  till  the  12th  of  April,  1854;  that  he  had  not, 
prior  to  the  approval  of  said  bond,  been  appointed  mar- 
shal by  the  mayor  and  council;  that  he  was  acting  as 
marshal  at  the  time  said  bond  was  approved,  and,  in  the 
settlement  above  made,  was  allowed  194  dollars  and  15 
cents  for  services  as  marshal 

George  A.  CroweU,  the  treasurer  of  the  corporation,  tes- 
tified that  said  Porter  had  not  paid  into  the  treasury  any 
money  for  the  corporation  since  the  28th  day  of  September, 
1854,  which  was  before  the  settlement  witii  the  recorder. 

The  marshal  himself  admitted  that  he  had  in  his  hands 
about  28  dollars  more  than  the  amount  stated  at  the  set- 
tlement, being  money  he  had  subsequently  collected. 

We  are  unable  to  perceive  any  reason  why  the  Court 
below  should  have  held  the  principal  liable  to  a  judgment 
and  not  his  securities.  We  are  not  advised  upon  w^hat 
ground  the  distinction  was  made. 

Porter,  the  principal,  had  money  in  his  hands,  in  Odo- 
ber,  belonging  to  the  town,  and  the  call  upon  him  by  the 
corpomtion  to  settle,  was,  we  think,  a  sufficient  demand, 
if  indeed  a  demand  was  at  all  necessary  under  tiie  charter. 
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This  Biiit,  we  bxwe  seen,  was  commeiieed,  in  the  Decentber  ^^'  '^^'^» 
next  following  the  October  setflement.    By  the  charter  of      ^^^' 
the  corpcMration  the  marshal  was  the  tax  collector,  and  sec-     Bbbtxa 
tion  17  provides  that  ^it  shall  be  the  duty  of  the  marshal    Aimmrt^. 
to  receiTe  the  amomit  of  taxes  due  from  each  individnal 
on  or  before  the  first  day  of  Jtme  in  each  year,  and  to 
account  and  pay  the  same  over  to  the  treasurer  imme- 
diately.*' 

The  presumption  from  the  evidaioe  is  clear,  that  the 
money  in  the  hands  of  the  marshal  came  there  subse- 
qnentiy  to  the  execution  and  apinroval  of  his  bond,  ihough 
we  do  not  decide  it  necessary  to  a  recovery  that  the  £act 
shooldbe  so. 

The  charter  of  Peru  provides  that  the  marshal  should 
give  bond  in  ten  days  after  his  election ;  but  his  faihue  to 
do  so  did  not  necessarily  vacate  his  office.  See  cases  in 
Qw^ne  on  Sheri&,  13. 

Per  Curiam. — The  judgment  in  frtvor  <tf  the  two  sure* 
ties  ia  reversed,  with  costs.    Cause  remanded,  &c. 

J.  A*  BeaU  and  J.  W.  Cfordony  for  the  state. 

If.  O.  Ross  and  JE.  P.  Ejffingery  for  the  appellees. 


Rbeveb  and  Another  v.  Andrews. 

In  a  suat  before  a  jvstioe  of  die  peace,  under  tiie  B.  8.  1843,  the  defendant 
ha-ring  pleaded  a  set-off,  recoTered  a  judgment  against  the  plaintiff.  The 
plaintiff,  faaring  executed  an  appeal  bond,  condittoned  as  prescribed  by  the 
statute,  took  an  iqppeal  to  llie  Circiiit  Comt,  where  he  dismissed  the  action. 
Tlie  defendant  timi  institnted  suit  against  him  and  his  suetj  npon  the  ap- 
peal bond. 

lUd^  that  after  tiie  appeal  to  the  Circnit  Court,  the  cause,  for  the  pnrposee  of 
trial  and  fimd  adjudication,  was  Aere  die  novo,  as  if  it  had  been  commenced 
inliie  CSrcnit  Court 

Bdd,  also,  that  the  plaintiff  had  the  light  to  dismiss  the  suit  f^pealed,  and  that 
tiie  dismissal  operated  to  avoid  the  proceedings  before  the  justice. 

AeU,  abo,  that  die  obligors  in  die  appeal  bond  were  estopped,  in  the  suit  in- 
stltated  npon  it,  fiom  denying  that  the  appeal  had  been  takmL 
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Not.  Term,    £r«U^  also,  iiuttbedisiiiiasal  of  tiie  aoit  operated  as  a  tan^ 
1855«  to  piosecate  the  appeal  with  effect 

—  But,  hdd,  that  the  fieulore  to  proeecute,  &c.,  could  not  entitle  the  obligee  to 

^^  more  than  nominal  damages,  unless  special  damages,  arising  immediately 

Ain>KBWS.        ^™  ^  breach,  were  aUeged  in  the  complaint  and  proved  on  the  trial. 

Jldd,  also,  that  an  instraction  of  the  Court,  that  the  measue  of  damagef 
should  be  the  amount  of  the  judgment  described  in  the  transcript^  with  in- 
terest from  its  date,  was  erroneous. 


^^^  j^       APPEAL  from  the  Delaware  Circuit  Court 

Davison,  J. — ^Debt  by  Andrews  against  Reeves  and  ilnt- 
prister  on  two  appeal  bonds.  The  declaration  contains 
two  counts,  one  on  each  bond*  As  the  same  issues  are 
made  to  each  count,  and  the  questions  raised  on  the  trial 
of  each  were  similar,  the  second  count  will  not  be  furtiier 
noticed.  The  first,  then,  is  on  an  appeal  bond,  executed 
to  Andrews  J  the  plaintiff  below,  by  Amprister^  with  Reeves 
as  his  surety,  who  were  the  defendants.  It  was  in  the 
penalty  of  80  dollars,  conditioned  in  the  usual  form — ^''that 
the  appellant  will  prosecute  his  appeal  with  effect,  and 
without  unnecessary  delay,  and  pay  the  full  amount  of 
the  condemnation  money  and  costs  which  may  be  adjudg- 
ed against  him  in  the  Circuit  Court" 

It  is  alleged  that  Amprister  had  sued  Andrews^  before  a 
justice  of  the  peace,  upon  a  demand  of  50  dollars,  against 
which  Andrews  filed  his  account  in  set-off.  The  justice 
tried  the  cause,  and  gave  judgment  in  £avor  6i  Andrews  for 
52  dollars,  from  which  Afnprister  appealed  to  said  Court, 
and,  upon  such  appeal,  executed  the  bond  in  suit 

Two  breaches  of  said  condition  were  assigned:  1.  That 
Amprister  wholly  failed  to  prosecute  said  appeal  with  effect 
and  without  unnecessary  delay.  2.  That  at  the  first  term 
of  the  Circuit  Court  after  the  appeal,  Amprister j  on  motion 
of  counsel,  dismissed  the  entire  case,  and  the  appeal  with 
it,  by  means  whereof  Andrews  sustained  damages  to  the 
amount  of  75  dollars.  There  was  a  demurrer  to  each 
breach,  which  was  sustained  as  to  the  fiorst,  but  overraled 
as  to  the  second.  Issues  being  made,  the  cause  was  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff  on  both  counts 
100  dollars. 
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A  new  Isrial  was  refocied,  and  judgment  was  lendeied  on  Not.  Tma, 
the  verdict.  1855. 


The  plaintiff  gave  in  evidence,  on  the  trial,  a  transcript     Bbbvbb 


T. 


containing  the  judgment  from  which  the  appeal  was  taken,  Aitdbbwa. 
the  appeal  bond,  and  an  entry  on  the  order-book  of  the  Cir- 
cuit Gourt  showing  that  the  case  appealed  was  in  that 
Court,  and  that  Amprister  had  dismissed  the  suit  at  his 
own  costs,  as  aUeged,  &c  Thereupon  the  defendants 
offered  to  prove  by  competent  testimony  that  at  the  time 
the  judgment  set  out  in  the  transcript  was  rendered,  and 
when  the  present  suit  was  commenced,  Amprister  was  not 
in  any  manner  indebted  to  the  plaintiff.  This  evidence 
was  offered  in  mitigation  of  damages,  but  the  Court  re- 
fused its  admission.  It  appeared  that  Amprister  had  paid 
the  costs  before  the  justice,  but  the  evidence  does  not  show 
any  amount  of  costs  adjudged  against  him  in  the  Circuit 
Court  on  the  dismissal  of  the  suit. 

The  evidence  being  closed,  the  defendants  moved  the 
Court  to  instruct  the  jury,  that  the  only  question  for  them 
to  determine  was,  whether  there  had  been  a  breach  of  said 
condition.  If  there  had  been,  the  plaintiff  was  entitled  to 
nominal  damages  only,  as  no  evidence  had  been  produced 
to  prove  special  damage.  This  instruction  was  refused. 
And  the  Court  in  its  general  charge  told  the  jury,  that  the 
measure  of  damages  would  be  the  amount  of  the  judgment 
described  in  the  transcript,  with  interest  from  its  date. 

When  a  party  against  whom  a  judgment  is  rendered 
before  a  justice,  appeals  to  the  Circuit  Court,  and  the  ap- 
peal for  any  cause  is  dismissed,  the  effect  of  such  dismissal 
must  be  to  affirm  the  judgment  below.  While,  however, 
the  case  remained  in  the  Court  to  which  it  was  appealed, 
it  was,  for  the  purposes  of  trial  and  final  adjudication, 
there  de  novOf  in  the  same  condition  as  if,  in  the  first  in- 
stance, it  had  been  commenced  in  that  Court  Hence,  the 
plaintiff,  in  a  case  thus  in  Court,  has  a  perfect  right  to  dis- 
miss his  suit,  and  would,  moreover,  have  the  right  to  insti- 
tute a  new  action  for  the  same  cause.  R.  8. 1843,  p.  732. 
There  is,  therefore,  a  material  difference  between  the  effect 
of  dismissing  an  appeal  and  dismissing  the  suit  The 
Vol.  VILr-14 
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2ioT.  T«m,  latter,  in  ow  opinion,  ib  an  avoidanoe  of  all  ihe  |nroceed- 

*^^*      ings  before  the  justice.    To  hold  a  judgment  valid  for  any 

RuTM     pu]^8e  when  the  suit  in  which  it  was  rendered  had  been 

AwBMWB,    dismissedy  would  seem  to  involve  an  absurdity.     This 

view  being  conrect,  it  follows  that  the  judgment  set  out  in 

the  liranseript  can  not  be  regarded  a  proper  measure  of 

damages.     Hence,  the  jury  w^re  not  ^op&ij  uoBtructed. 

But  the  appeal  bond  is  still  ia  force.  Its  cmidilioa  re- 
cites that  an  appeal  was  taken,  and  the  defendants  are 
estopped  from  denying  that  &et.  Wood  v.  T^omas^  5 
Black£  533.  It  will  be  eeen  that  the  condition  of  the 
bond  contains  two  stipulations:  L  To  prosecute  the  ap- 
peal with  effect  and  without  unnecessary  delay;  and  2. 
To  pay  the  full  amount  of  the  condemnation  money  and 
costs,  which  may  be  adjudged  against  the  appellant  in 
case  judgment  be  given  against  him  in  said  Oourt  By 
a  failure  to  perform  either  stipulation,  the  conditioQ  is 
broken  and  tiie  bond  forfeited.  Though  Av^miter  had 
the  right  to  dismiss  his  suit,  yet  the  exercise  of  that  right 
was  no  doubt  a  failure  to  proseeute  with  eflfect,  within  the 
intent  of  t^e  contract;  and  the  result  of  such  dismissal 
was  evidently  a  breach  of  the  first  stipulalion.  But  the 
mere  failure  to  prosecute  with  effect,  &a,  thou^  it  would 
authorize  a  suit  on  the  bond,  would  not  entitiie  the  obligee 
to  mote  than  nominal  damages,  unless  special  damages, 
which  are  the  immediate  result  of  the  breach,  are  laid  ui 
the  complaint  and  proved  on  the  trial  Here,  then,  the 
judgment  from  whidi  the  appeal  was  taken  being  no 
measure  of  damages,  and  iheie  being  no  special  damages 
eith^  alleged  in  the  count  or  jMroved  on  the  trial,  we  think 
,  the  plaintiff  was  entitled  to  mere  nominal  damages,  and 

nothing  more.  Hence,  the  instruction  moved  by  the  de- 
fendant should  have  been  given. 

The  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Aoc 

W.  Mardiy  for  the  ajqpellants. 

T.  J.  Sample  and  D.  Kilgorey  for  the  appellee. 
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Nov.  Tcm» 
8LAUTEB,  Administrator,  r.  Chenowith,  Admimatmtor.        JSSS. 

SULVTXX 

An  action  wfll  not  lie  agauut  an  administrator  appointed  in  one  state,  on  a  ,^__^^ 
decree  against  a  different  administrator  of  tibe  same  intestate  appointed 
under  tiie  anllioiitj  of  anotiier  state. 


Chbrowith. 


APPEAL  £rom  the  Warrei^  Court  of  CJommon  Pleas*       Mmdav, 

Tlmt'\fltunflt   Ifl 

Datison,  J^r^Chenatoith  sued  Slau^r  upon  a  deciee  ol 
the  VermilUpf$  Circuit  Court,  in  the  state  oi  UHnais.  An* 
Bwer  to  the  eomplaint,  L  That  there  was  no  such  record 
as  described.  2.  That  the  decree  sued  on  is  not  against 
the  present  defendant,  but  was  the  result  of  a  suit  to 
which  he  was  not  a  party,  and  of  the  pendency  of  whida 
he  had  no  notice  whatever,  personal  or  otiiierwise;  nor  did 
he  ever  appear  to  said  suit  at  make  any  defence  to  it;  that 
he  nerer  resided  in  lUmaiSy  but  always  had  been  a  resident 
of  BuUana,  &c  To  the  first  paragr^h,  there  was  a  reply 
affirming  that  there  was  such  a  record  as  set  forth  in  the 
comi^aint;  and  to  the  second,  a  demurrer  was  sustained. 
The  Court  tried  the  cause,  and  gave  judgment  against  the 
defendant  b^w. 

The  plaintiySf,  upon  the  trial,  proposed  to  introduce  the 
transcript  of  a  record  of  the  VermiUion  Circuit  Court,  fat 
Vermillion  county,  BlinoiBy  which,  over  the  defendant's  ob* 
jeetion,  was  admitted  in  evidence.  This  record  shows 
that  the  decree  in  suit  was  rendered  by  said  Court  in  favor 
of  John  ChenawUh^  the  plaintiff  below,  as  administrator  of 
Francis  Sommervillej  deceased,  and  against  Samuel  and 
Mary  SommerviUe^  administrators  of  David  Origtman^  de» 
ceased;  that  the  parties  to  said  decree  obtained  their  respec* 
tive  authorities  as  administrators,  under  the  laws  of  SU- 
nois;  and  that  it  was  given  against  the  said  Samuel  and 
Mary  upon  notice  by  publication,  without  service  of  pro* 
cess,  and  without  iq>pearance.  It  otherwise  appeared  that 
Slanterj  the  defendant  below,  was  sued  in  this  action  as 
administrator  of  the  goods,  &c,  which  were  of  David  Crist' 
manj  at  the  time  of  his  death,  situated  in  Warren  county, 
BuHanOj  having  derived  his  authority  as  administrator 
from  the  laws  of  the  last-named  state. 
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Not.  T«m,       The  decree  on  which  this  suit  is  fonnded,  is  not  against 

•'-^*^*      SUmUer^  the  defendant,  nor  was  he  a  party  to  the  proceed- 

Slautxs     ings  which  led  to  its  rendition.    He  is  an  Indiana  admin- 

Ciisirowini.  istrator,  and  we  have  seen  that  the  decree  was  rendered 
by  a  Circuit  Court  of  JDMnois^  against  individuals  who 
held  their  ojffice  as  administrators  by  virtue  of  the  laws  of 
that  state.  Now,  will  an  action  lie  against  an  administra- 
tor in  one  state,  on  a  decree  obtained  against  a  different 
administrator  of  the  same  intestate  appointed  under  the 
authority  of  another?  The  solution  of  this  inquiry  will 
decide  the  case.  Mr.  Story  says,  *<  Where  administratioDS 
are  granted  to  different  persons  in  different  states,  they  are 
so  fSaur  deemed  independent  of  each  other,  that  a  judgment 
obtained  against  one  will  furnish  no  right  of  action  against 
the  other,  to  affect  assets  received  by  the  latter  in  virtue  of 
his  ovni  administration;  for,  in  contemplation  of  law,  there 
is  no  privity  between  him  and  the  other  administrator." 
Conf.  of  Laws,  s.  522. 

In  Stacy  v.  Thrasher^  6  Howard  44,  it  was  held  that  an 
administrator,  acting  under  an  authority  derived  from  one 
state,  is  not  bound  by  the  result  of  judicial  proceedings 
against  a  collateral  administrator  of  the  same  estate  in 
another.  These  authorities  seem  to  be  dedsive  of  the 
point  under  consideration.  The  principle  is  this:  the 
parties  against  whom  a  judgment  is  sought  to  be  enforc- 
ed, should  be  the  same,  or  be  in  privity  with,  those  against 
whom  it  was  given.  But  here  the  party  sued  is  not  the 
same  with  those  against  whom  the  decree  was  rendered; 
nor  have  they  any  privity  with  each  other  in  law  or  estate. 
**  They  receive  their  authority  from  different  sovereignties, 
and  over  different  property.  The  authority  of  each  is  par- 
amount to  the  other."  And  each  is  accountable  to  the 
Court  that  granted  his  letters  of  administration.  Stacy 
V.  Thrasher^  supra.  The  decree  before  us  is  against  the 
persons  of  the  administrators,  that  they  pay  the  debt  of 
the  intestate  out  of  funds  committed  to  their  care.  It  is 
true  the  defendant  may  be  liable  to  pay  the  same  debt, 
and  might  be  subjected  to  a  like  decree  upon  the  same 
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demand,  but  the  assets  in  his  hands  can  not  be  affected  ^o^-  T^^rm, 


by  a  decree  to  which  he  is  personally  a  stranger. 

We  are  of  opinion  that  the  judgment  of  the  Common 
Pleas  is  erroneous,  and  must  be  reversed. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

K  A.  Chandler  J  for  the  appellant. 

B.  F.  Qregory^  for  the  appellee. 


1855. 


Feavoib 

V. 
POBTSS. 


Prancis  and  Another  v.  Porter. 


A  mortgage,  held  at  an  indemnitx,  can  not  be  foreclosed  nntil  the  mortgagee 
has  had  something  to  pay,  or  has  otherwise  been  injured. 

Bin  hj  A,  against  B.  and  (7.  to  foreclose  a  mortgage.  The  bill  stated  that  in 
1841,  A.  owned  two  tracts  of  land,  which  he  had  mortgaged  to  the  state  to 
secure  die  r^Myment  of  a  loan  of  500  dollars  from  the  sinking  fund ;  that  he 
sold  and  conTeyed  one  of  the  tracts  to  B.  and  that  B,  agreed  to  paj  500  dol- 
lars of  the  pnrchaae-monej,  bj  satisfying  said  mortgage,  and  especially  by 
releasing  the  tract  retained  by  ^.  from  the  incombrance ;  that  instead  of  pay- 
ing off  the  mortgage,  B.  allowed  the  lands  to  be  forfeited  and  to  be  sold  by  the 
state,  became  the  purchaser,  and  took  a  certificate  in  the  name  of  C;  that 
afterward  they  executed  to  A,  their  joint  mortgage  of  the  tract  preyiously  sold 
by  A.  to  B.,  which  recited  the  foregoing  fiKts,  and  that  by  the  terms  of  the 
sale  by  the  commissioners  of  the  sinking  fund,  the  money  would  not  all  be 
dne  until  tiie  15tii  day  of  August,  1849,  and  that  it  was  given  to  secure  to  A. 
the  payment  of  said  mortgage  to  the  state,  or  of  releasing  and  dlBchaiging 
A*u  tract  from  it  and  the  effect  of  said  sale.  The  condition  corresponded 
with  said  recitals,  but  fixed  no  time  for  die  payment  of  the  debt  due  to  the 
stale.  ATerment,  that  the  debt  to  the  state  was  still  unpaid,  and  that  B.  and 
C  had  not  released  A.^s  tract  from  the  mortgage,  nor  from  the  efiE^  of  said 
sale,  and  Aat  A.  was  in  danger  of  losing  his  land.  Prayer  for  foreclosure,  a 
sale  of  the  land,  and  that  the  certificate  of  purchase  of  A's  tract  might  be  as- 
signed to  him  or  that  die  tract  might  be  otherwise  couTeyed,  &e.  Decree  pro 
confeuoy  upon  a  defiudt, 'requiring  B.  and  (7.,  within  ninety  days,  to  pay  die 
mortgage  debt  to  the  state,  and  convey  to  A.  the  tract  owned  by  him,  or  to 
pay  into  the  derk's  office  400  dollars  for  A.*»  use,  whi<di  the  Court  found  to 
be  die  value  of  dial  tract;  and  that,  in  defkult  thereof,  bodi  tracts  be  sold, 
solgect  to  the  mortgage  to  the  state,  and  the  proceeds  paid  to  A,;  and  diat  on 
sndi  sale  being  made,  C.  should  assign  to  the  purchaser  the  sinking  f^md 
oeitificale  held  by  hfan. 
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KoT.  T«m, 
1858. 

Frahcib 

T. 
PORTSB. 


DeeeaAerlO, 


HM,iiH  tiie  inorl^gi^ofB.  and  C.  to ^.  wm simply  aa  Sntennitj t5  ^.  to 
protect  hifl  land  agaiiut  the  dain  of  the  stirte. 

Hdd,  also,  (there  being  no  allegation  that  the  interest  on  tiie  mortgage  had 
been  left  to  accomnlate  unpaid,  nor  that  A.  was  likely  to  be  disturbed  in  his 
possession  or  pnt  to  expense  or  trouble)  that  the  bill  was  Hied  prematuraiy. 

au^also,  tiiat  the  etatement  in  tibe  bill  that  ^.  was  in  danger  of  losmg  his 
land,  was  negatiTed  by  the  statement  that  the  tract  sold  to  B,  was  Tslned  at 
1,000  doUars,  because  the  commissioners  of  the  sinking  fund,  upon  being 
notified  ofA/s  equity,  would  be  compelled  to  sell  that  tract  first,  and,  upon 
a  refusal,  equity  would  interfere  al  A*9  instance. 

Hdd,  also,  that  had  the  bill  shown  a  proper  case  for  relief,  on  the  ground  tint 

A,  stood  in  the  relation  of  a  surety,  and  was  liable  to  sufi^  for  a  default  of 

B.  and  C,  the  commissioners  of  the  sinking  fund  should  haye  been  parties. 
Hdd,  also,  that  it  was  unnecessary  to  decree  a  conyeyance  of  A.'s  land  to  him- 
self, or  an  assignment  of  the  cerdficate,  C.  being  estopped  by  the  redtals  in 
the  mortgage  to  A.  from  claiming  anything  under  his  purchase. 

Hdd,  also,  that  said  recitals  operated  to  cancel  the  certificate,  and,  at  least 
until  some  improper  use  was  sought  to  be  made  of  the  certificate,  furnished 
no  ground  of  equitable  jurisdiction. 

A  mortgage  is  but  a  security  and  the  mortgagor  is  the  owner  of  the  land.  Fay. 
ment  is  an  absolute  discharge  of  the  property  fix>m  the  daim  of  the  mort- 

ERROR  to  the  Laporte  Circuit  Coturt 

GooKiNs,  J. — Porter^  the  defendant  in  error,  brought  his 
bill  in  chancery,  against  Thong)son  W.  and  No€A  Frands^ 
for  the  foreclosure  of  a  mortgage.  They  failed  to  answer, 
and  he  obtained  a  final  decree,  npon  taking  the  bill  as  con* 
fessed;  to  reverse  which  this  writ  of  error  is  brought 

The  bill  states  that,  in  1841,  the  plaintiff  owned  two 
tracts  of  land,  containing  eighty  acres  each,  which  he  had 
mortgaged  to  the  state  to  secure  the  repayment  of  a  loan 
of  500  dollars  borrowed  from  the  sinking  fond;  that  he 
sold  and  conveyed  one  of  said  tracts  to  Utang^ton  W. 
Francis  for  1,000  dollars,  500  dollars  of  which  he  paid,  and 
the  residue  he  agreed  to  pay  by  satisfying  said  mortgage, 
and  especially  by  releasing  the  tract  retained  by  the  plain- 
tiff firom  said  incumbrance;  that  the  last-named  tract  was 
valued  at  400  dollars.  The  bill  charges  that  instead  of 
paying  off  the  mortgage,  said  Francis  allowed  the  lands  to 
be  forfeited,  and  to  be  sold  by  the  state;  that  he  became 
the  purchaser,  and  took  from  the  commissioners  of  the 
sinking  fimd  a  certificate  in  the  name  of  bis  brother  Noah 
Francis;  that  as  soon  as  the  plaintiff  learned  these  facts, 
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iKcaUedo&Aemforananangementof  thftxnatter^aad  (m  Nor.  Ttnn, 
tbe  29tii  dxy  of  December,  1846,  they  executed  to  him  their      ^0^- 
joint  mortgage  of  tiie  tract  previoasly  sold  to  Thompson     Fbaxois 
Wl  ^arnds^  whidi  recited  the  foregcnng  fieu^ts,  and  that  by     pobtbb. 
tbe  tenns  of  the  sale  by  tbe  eommiBfltoneni  of  tiie  sinking 
fond,  the  money  wonld  not  aS  be  dae  nntil  the  15th  day 
of  August^  1849,  and  that  it  was  given  for  the  purpose  of 
securing  to  the  plaintiff  the  payment  of  said  mortgage  to 
the  state,  or  of  releasing  and  discharging  the  plaintiff's 
tract  £rom  it,  and  from  the  effect  of  said  sale*    Tbe  condi- 
tion conesponds  with  the  foregoing  recitals,  but  fixes  no 
time  for  the  payment  of  the  debt  doe  the  state.    It  is 
further  charged  that  the  debt  to  the  state  is  still  unpaid, 
and  that  the  defendants  below  have  not  released  the  plain- 
tiff's tract  from  said  mortgage,  nor  from  the  effsct  of  the 
said  sale,  and  that  tbe  plaintiff  is  in  danger  of  losing  his 
land.     Ruyer,  that  the  mortgage  be  foreclosed,  the  land 
sold,  and  that  the  certificate  of  purchase  of  the  plaintiff's 
tract  be  assigned  to  him,  or  that  the  tract  be  otherwise 
conveyed  to  him,  and  £cxr  general  reliel 

Upon  taking  the  bill  as  confessed,  a  decree  was  entered, 
reqiBiing  the  defendants,  within  ninety  days,  to  pay  tbe 
amoimt  due  on  the  mortgage  to  the  state,  and,  within  the 
same  time,  to  convey  to  the  plaintiff  the  tract  owned  by 
him,  or  that  they  pay  into  the  clerk's  office  400  dollars  for 
tbe  [daintiff's  use,  which  the  Court  found  to  be  the  value 
of  that  tract,  with  interest  from  tbe  14th  day  of  Augusiy 
1841;  and  that  in  default  thereof  both  tracts  be  sdid,  sub- 
ject to  tbe  mortgage  to  the  state,  and  tbe  proceeds  paid  to 
tbe  i^aintiff;  and  that,  <m  such  sale  being  made,  Noah 
Franeis  assign  to  tbe  purchaser  the  certificate  of  purchase 
held  by  him  from  the  fund  commissioners. 

This  decree  we  think  can  not  be  sustained  Tbe  per* 
mitting  of  the  lands  to  be  sold  under  the  mcnrtgage  to  the 
state^  was  a  just  cause  of  complaint;  but  that  was  ad- 
justed by  tbe  execution  ot  tbe  mortgage  to  the  plaintii^ 
in  which  Ifoah  Frameis  joined.  This  mortgage  became 
simply  an  indemnity  to  the  plaintiff  to  protect  his  land 
against  the  claim  of  the  state.    A  mortgage  held  as  an 
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Not.  Term,  indemnity  can  not  be  foiedosed,  until  the  mortgagee  has 
^^^*  had  something  to  pay,  or  has  been  otherwise  injmed. 
Fbahcm  There  is  a  ground  of  relief  in  equity,  under  the  denomina- 
PoBTSB.  tion  of  bills  quia  timetj  to  which  a  party  may  in  some  cases 
resort,  to  prevent  an  anticipated  injury;  but  this  can  be 
done  only  where  the  plaintiff  shows  that  he  is  in  danger  of 
loss  or  damage;  as,  that  a  fund  in  which  he  has  an  interest 
is  being  squandered,  or  a  surety  is  likely  to  suffer,  from 
the  failure  of  the  creditor  to  sue  his  principal;  Hays  t. 
Wordy  4  Johns.  C.  R.  123;  but,  in  the  latter  case  it  has 
been  said  the  surety  is  compellable  to  deposite  the  money 
in  Court,  for  the  payment  of  the  creditor,  so  that,  in  &ct, 
it  is  but  an  indirect  subrogation  to  the  rights  of  the  credi- 
tor, upon  the  virtual  payment  of  the  debt;  2  Story's  Eq. 
Jur.  8.  849,  note;  and,  at  least,  he  would  have  to  make  the 
creditor  a  party,  and  tender  him  an  indemnity  against  ex- 
penses.  The  bill  in  this  case  was  filed  February  4th,  1850, 
six  months  after  the  money  became  due  on  the  mortgage 
to  the  state.  There  is  no  allegation  that  the  interest  had 
been  left  to  accumulate  unpaid,  nor  that  the  plaintiff  had 
been  or  was  likely  to  be  disturbed  in  his  possession,  or  put 
to  expense  or  trouble.  The  bill  states,  it  is  true,  that  the 
plaintiff  is  in  danger  of  losing  his  land;  but  it  shows  the 
contrary,  for  it  states  that  the  tract  sold  to  Francis  was 
valued  at  1,000  dollars,  and  the  commissioners  of  the 
sinking  fund  upon  being  notified  of  the  plaintiff's  equity, 
would  be  compelled  to  sell  that  tract  first,  and  should  they 
refuse  to  do  so,  a  proper  case  would  arise  for  the  interven- 
tion of  a  Court  of  equity  at  the  instance  of  the  plaintiff 
From  the  view  we  have  taken,  it  follows  that  the  plain- 
tiff was  premature  in  proceeding  to  foreclose  his  mortgage. 
It  further  appears  that  the  bill  was  defective  for  the  want 
of  parties.  Had  the  bill  shown  a  proper  case  for  relief,  on 
the  ground  that  the  plaintiff  stood  in  the  relation  of  a 
surety,  and  was  liable  to  suffer  from  the  default  of  his 
principal,  the  creditor  should  have  been  made  a  party. 
That  the  state  could  not  be  sued  makes  no  difference.  If 
the  principal  be  not  subject  to  the  jurisdiction  of  the 
Court,  as  in  the  case  of  a  sovereign  state,  the  agent  is  a 


Hill  v.  Kirbt  and  Others. 

Actkm  by  A,  against  B.  and  others,  under  the  B.  8. 1852.  The  transcript 
contained  only  the  finding  of  the  Court,  that  A,  was  entitled  to  a  deed  for 
the  ptopertf  described  in  the  complaint,  and  an  order  appointing  a  conunis- 
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proper  party.     Osbom  v.  The  Bank  of  the  United  States^  Not.  Tenn, 
9  Wheat.  788.     The  commissioners  of  the  sinking  fond      ^0^' 
should  have  been  made  parties.  Hill 

Nor  was  there  any  occasion  to  decree  a  conveyance  of  Kibbt. 
the  plaintiff's  land  to  himself,  or  an  assignment  of  the  cer- 
tificate. The  mortgage  recited  the  sale  to  Noah  Francis^ 
by  the  commissioners  of  the  sinking  fond,  and  that  it  was 
given  for  the  purpose  of  releasing  and  discharging  the 
plaintiff's  land  from  the  effect  of  said  mortgage  to  the  state 
and  the  sale  under  it;  and  the  condition  followed  the  reci- 
tal This  was  an  estoppel  against  any  claim  which  Noah 
Francis  might  have  set  up  under  his  purchase.  It  can- 
celled the  certificate,  and,  at  least,  until  some  improper  use 
was  sought  to  be  made  of  it,  furnished  no  ground  of  equi- 
table relief.  Jones  v.  MyerSy  7  Blackf.  340.  There  was  no 
contract  to  assign  the  certificate,  nor  to  convey  the  land. 
The  decree,  therefore,  seeks  to  enforce  the  specific  execu- 
tion of  a  contract  which  the  parties  never  made. 

Nor  would  a  conveyance  be  necessary  upon  discharging 
the  mortgage  which  the  plaintiff  had  made  to  the  state. 
The  modem  doctrine  is  that  the  mortgage  is  but  a  secu- 
rity, and  that  the  mortgagor  is  the  owner  of  the  land. 
Payment  is  an  absolute  discharge  of  the  property  firom  the 
claim  of  the  mortgagee.    4  Kent's  Comm.  194,  nate» 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dis- 
miss the  bilL 

A.  L.  Osbom  and  X  B,  NUes,  for  the  appellants. 

Z  Bradley  J  for  the  appellee. 
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Not.  Term,       i&oiia  to  mak*  m  deed  for  the  rigbt,  kc,  iriadi  one  C.  had,  U  Ae  tine  ef 
lg55.  ^  death,  in  eaid  reel  estate.    Judgment  against  the  plaintiff  for  costs,  irift 

an  exception  thereto,  &c    Hddf  that  the  judgment  for  costs  most  be  pre- 

™"'  Bomed  to  be  correct 

KnmT.  la  a  pioeeediag  by  a  pnrchaser  who  has  beettin  deiMdt  dnrfng  the  Bfctlaw  of 
the  vendor,  to  obtala  a  oonveyasoe  from  hia  iafont  heirs  after  his  deaA, 
a  judgment  against  them  for  a  eonTeyance  should  be  withheld,  (to  avoid 
the  difficulty  concerning  the  operation  of  section  396  of  the  practice  act,) 
unless  the  plahitiff  wfll  accept  it  upon  the  equitable  tenns  of  paying  the 
costs. 


10. 


Mondojf,  APPEAL  firom  the  DeeaUur  Court  of  Common  Fleas. 

G00KIN8,  Js — The  only  question  presented  by  this  le- 
oord,  is  as  to  the  conectness  of  a  judgment  for  costs. 
The  transcript  contains  only  the  finding  oi  the  Court,  in 
a  case  wherein  SBU  is  plaintiff  and  Sebastian  Adkins  and 
twelve  others  are  defendants,  that  the  plaintiff  is  entitled 
to  a  deed  for  the  prc^)erty  described  in  the  complaint,  and 
an  order  that  John  R.  Caverdill  be  appointed  a  commis- 
sioner  to  make  to  the  plaintiff  a  deed  for  the  right,  title 
and  interest  which  one  Martin  Adkins  had,  at  the  time  of 
his  death,  in  said  real  estate,  (describing  it,)  and  a  judg* 
ment  in  fsivor  of  the  defendants  against  the  plaintiff  for 
costs,  with  an  exception  thereto  by  the  {daintifi|  and  an 
i^peal  to  this  Court* 

There  is  nothing  in  the  record  to  show  tiiat  the  judg- 
ment for  costs  is  wrong;  and  all  presumptions  are  in  favor 
of  the  action  of  the  Court  below.  There  was  no  finding 
against  the  defendants,  and  no  judgment  against  them 
requiring  them  to  pay  money,  or  to  do  anything  else. 
From  the  fact  that  the  judgment  requires  the  commis- 
sioner to  convey  to  the  plaintiff  the  interest  which  a  third 
person  had  at  his  death  in  certain  real  estate,  it  is  pro- 
bable that  the  persons  named  as  defendants  were  in  no 
default,  and  if  such  was  the  case,  the  Court  was  right  in 
rendering  no  judgment  against  them  that  would  subject 
them  to  costs.  Sections  306  and  400  of  the  practice 
act,  (2  R.  S.  1852,  pp.  126-7,)  taken  together,  justify  this 
course.  There  being  no  judgment  against  them  as  con- 
templated by  the  latter  section,  it  would  have  been  im- 
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proper  to  have  adjudged  eotits  against  Hiem  in  favor  of  ^^<^'  Tern, 
the  plaintiff  ^8^5, 

It  sometfanes  oecnrs  that  a  purchaser  who  has  been  in      Cbaft 
de&tdt  daring  the  lifetime  of  the  vendor,  seeks  a  convey*  Tm  State 
ance  from  his  infant  heirs  after  his  death  by  a  proceeding      ^^'k- 
in  Court.    In  sach  a  case  it  wonld  be  manifestly  nnjust 
to  subject  them  to  the  costs  of  the  proceeding;  and  as 
the  specific  execution  of  a  contract  for  a  conveyance  is  ad* 
dressed  to  the  sound  discretion  of  the  Court,  a  judgment 
against  them  for  a  conveyance  should  be  withheld,  unless 
the  plaintiff  will  consent  to  accept  it  on  equitable  terms. 
In  that  way  any  difficulty  in  regard  to  the  operation  of 
the  396th  section,  which  seems  to  have  been  an  oversight 
on  the  part  of  the  legislature,  will  be  avoided,  and  sub* 
stantial  justice  will  be  done. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/  Gavin  and  /.  jR.  CoverdiUy  for  the  appellant. 

X  8k  Seobey  and  TT.  Oumback^  for  the  appellees. 


Craft  v.  The  State  Bank  of  Indiana. 

A  nofee,  dited  Febmary  85, 1S4S,  (being  bissextile,)  was  made  payable  at  a 
bnyadi  of  the  state  bank,  ninety  days  after  date,  and  was  protested  for  non- 
payment on  Saturday,  May  S7,  and  notice  given  to  the  budorsor,  &c.    ffeU, 

'  that  tiie  note  did  not  mature  vitil  the  29th  of  Af<^,  and  that  the  demand  of 
payment  was  prematore. 

The  I2lh  division  of  s.  19  of  c.  69,  B.  S.  lS4d,  continned  in  force  the  act  of 
JoHMory  8, 1818,  adopting  the  common  law  of  England  and  the  acts  of  par- 
Hamettt  made  in  aid  of  it  prior  to  the  fourth  year  of  James  /.,  by  yirtoe  of 
wMch  die  enactment  of  21  H.  3,  that  the  28th  and  29th  of  February  are  to 
be  counted  as  one  day,  became  the  law  in  this  state. 

ERROR  to  the  Ohio  Circuit  Ck)urt.  J^^' 

600KIN89  J- — The  Slate  Bank  of  Indiana^  for  the  use  of 
the  branch  at  Madison^  sued  the  makers  and  indorser  of 
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Nor.  Term,   a  note  dated  February  25,  1848,  payable  at  said  branch 

^^^'      ninety  days  after  date.     The  note  was  protested  for  non- 

Craft      payment,  on  Saturday^  the  27th  day  of  May  following, 

Thx  Statx   cuid  notice  was  given  to  the  indorser  stating  a  present- 

Bamk.       ipent  and  non-payment  on  that  day.    The  C&coit  Court 

found  for  the  plaintiff  against  the  makers  and  indorser, 

overruled  a  motion  for  a  new  trial,  and  gave  judgment  for 

the  amount  of  the  note  and  interest. 

The  question  is,  when  did  the  note  become  due?  If  it 
matured  on  Sunday^  the  28th  of  May^  a  demand  of  pay- 
ment on  Saturday^  as  the  law  then  stood,  was  proper.  If 
the  28th  and  29th  of  February ^  in  the  bissextile  year,  are 
to  be  reckoned  as  one  day,  the  demand  was  premature; 
otherwise  it  was  not 

This  question  was  considered  in  the  case  of  Swift  v. 
Tousey^  5  Ind.  R.  196,  where  it  was  held  that  they  were 
to  be  counted  as  one  day.  The  defendant  in  error  insisiB 
that  the  52d  section  of  the  act  of  1838,  p.  454,  was  re- 
pealed by  the  4th  section,  chapt^  69,  R.  S.  1843,  p.  1023; 
but  the  12th  division  of  the  19th  section  of  the  same  chap- 
ter, p.  1028,  continued  in  force  the  act  of  January  2, 1818, 
(id  1030,)  adopting  the  common  law  of  England^  and  the 
acts  of  parliament  made  in  aid  of  it,  prior  to  the  fourth 
year  of  James  L  By  virtue  of  the  latter  statute,  the  act 
of  21  JBl  3,  referred  to  in  the  case  of  Swift  v.  Tousey^  was 
in  force  at  the  time  the  demand  of  payment  was  made. 
It  follows  that  the  demand  was  premature,  and  that  the 
evidence  was  not  sufficient  to  charge  the  indorser. 

Per  Curiam, — The  judgment  is  reversed  with  costs- 
Cause  remanded,  &c. 

D.  Keho  and  D.  S.  Majors  for  the  plaintiff. 

J.  Sullivan^  for  the  defendant. 
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Not.  Term, 
The  State  on  the  relation  of  Sale  t?.  Bush  and  Another.      j-qOQ* 

The  State 

V. 

Any  agent  whose  duty  it  is  to  protect  or  preserre  a  fond  belonging  to  a        Rush. 
county,  is  a  proper  relator  in  an  action  to  recoyer  a  loan  from  it. 

ERROR  to  the  rermiUion  Circuit  Court.  S^i&  n 

GooKiNS,  J. — TVie  Stdte^  on  the  relation  of  Sale^  com- 
missioner of  the  three  per  cent,  fund  for  Vermillion  county, 
declared  against  Rush  and  Newlin  in  debt,  upon  a  note 
made  by  them,  payable  to  the  state,  for  the  payment  of  a 
smn  of  money  which  the  declaration  alleges  was  a  part 
of  1,000  dollars  of  the  three  per  cent,  fund  allotted  to  Fcr- 
miUion  county,  for  the  erection  of  a  bridge  over  the  Big 
VermUHon  river,  by  an  act  approved  -Pe&rwary  8,  1836; 
with  the  further  averments  that  by  an  act  approved  Febru" 
ary  14, 1839,  the  board  of  commissioners  of  said  county 
were  authorized  to  loan  said  fund,  and  that  Sale  was 
duly  appointed  commissioner  of  said  fund,  pursuant  to 
the  second  and  third  sections  of  the  act  of  February  8, 
1836,  who  loaned  the  money  in  the  note  mentioned  to  the 
defendants.    Breach  in  the  common  form. 

General  demurrer  to  the  declamtion,  and  judgment  for 
the  defendants. 

The  act  of  1836,  p.  72,  appropriates  to  each  county  in 
the  state  2,000  doUars  out  of  the  three  per  cent  fund,  and 
authorizes  the  appointment  of  a  commissioner  to  superin- 
tend the  application  of  it  to  the  construction  and  repair 
of  roads  and  bridges.  The  9th  section  appropriates  1,000 
dollars  of  the  sum  allowed  to  Vermillion  county,  to  the 
erection  of  a  bridge  over  the  Big  Vermillion  river.  The 
10th  section  appoints  three  commissioners,  by  name,  to 
superintend  the  construction  of  said  bridge. 

The  act  of  1839,  (Local  Laws,  p.  330,  s.  2,)  authorizes 
the  board  of  commissioners  of  VermilUon  county  to  cause 
said  sum  of  1,000  dollars  to  be  loaned  at  a  rate  of  interest 
not  less  than  eight  per  cent,  per  annum. 

We  are  unable  to  find  any  substantial  defect  in  this 
declaration,  and  none  is  pointed  out  by  the  defendants  in 


AAA 

KoT.  Tern, 

1855. 

T. 

Bo«B. 
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error.  Tlie  plaintiff  in  error  informs  as  that  the  groujod 
upon  which  the  Circuit  Court  held  the  declaration  insofB- 
dent,  was,  that  Sale  was  not  a  proper  relator.  It  was 
decided  by  this  Court,  in  the  case  of  Shook  v.  Tke  State, 
6  Ind  B.  113,  that  any  agent  whose  duty  it  was  to  pro- 
tect or  preserve  a  fund  belonging  to  the  county,  might  be 
properly  a  relator  in  an  action  to  recover  a  loan  from  it. 

Per  Ouriam.-^The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  ihe  defendants  to  with* 
draw  their  demurrer  and  {dead. 

J.  P.  Ushefi  for  the  state. 

X  A.  Wriffkt  and  E.  W.  McOoiUghey^  for  the  defendants. 


Vanuxen  and  Another  v.  Rose. 

In  case  of  the  elopement  of  a  wife,  the  hnsband  wiU  ttill  be  liable  for  nece»- 
saiiBB  fiirnished  her,  nnlal  it  has  become  notoriooB  that  she  has  withdrnwn 
herself  from  his  care  and  protection,  or  the  creditor's  knowledge  ai  tibtfnA 
is  proTed. 

A  judgment  will  not  be  rerersed  on  account  of  an  erroneous  Instnictioii, 
when  it  is  apparent  that  the  jvay  were  not  misled  hy  it,  or  where  it  is  folly 
supported  bj  the  eridenoe. 


Tve$day, 
December  II. 


ERROR  to  the  TTa^Me  Circuit  Court. 

Davison,  J.-^  Assumpsit  by  the  plaintiJBfs  in  error  against 
the  defendant,  for  goods  sold  and  delivered  to  his  wife. 
Plea,  the  general  issue.  Veardict  for  the  defendant  New 
trial  refused  and  judgment 

The  Court,  the  evidence  being  dosed,  charged  the  jnry 
that  ^<if  the  defendant  had  furnished  and  was  still  willing 
to  furnish  his  wife  with  necessaries  at  home,  and  she 
voluntarily  abandoned  him,  and  left  his  home  without  any 
justifiable  cause,  and  after  such  abandonment  purchased 
the  articles  sued  for,  the  plaintifis  can  not  recover,  even  if 
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they  w€se  neoeseaiies,  vapoB  any  presumed  assent  by  tibe  ^^'  "^^x^* 
defeadaiit  arising  merely  finom  tiie  fact  that  she  was  his      ^^^* 
wile;  that  such  a  pfesnmption  conld  only  arise  from  co-    Yakvzbn 
habitation;  and  Hiat  to  entitle  the  plaintiffs  to  recover       bobb. 
without  oth»  authority,  they  mnst  proye  that  the  parties 
were  living  together  at  the  time  the  goods  were  purchased." 
This  instruction  is  alleged  to  be  objectionafale*    It  is  said 
that  it  was  not  necessary  to  prove  actaal  cohabitation  at 
the  time  of  the  sale  of  the  goods,  if  previous  cohabitation 
had  been  recent,  and  the  plaintLOb  had  no  notice  of  the 
separation,  or  good  cause  to  apprehend  that  such  an  event 
hadoccuned. 

In  the  abstract,  the  instruction  is  not  strictly  correct. 
"Until  it  has  become  notorious  that  the  wife  has  with- 
drawn herself  from  her  husband's  care  and  protection,  his 
liability  to  engagements  for  necessaries,  will,  as  it  seems, 
continue.  It  is  incumbent  upon  him  to  give  particular 
notice  to  tradesmen  not  to  give  her  credit  upon  his  res- 
ponsibility. The  propriety  and  necessity  for  such  notices 
are  apparent  from  the  usual  secrecy  attending  the  wife's 
departure,  and  the  impossibility  of  her  elopement  being 
generally  known  until  some  time  afterwards.  But  proof 
bj  the  husband  of  the  creditor's  knowledge  of  the  wife's 
departure  and  living  separately  from  him,  wiU  protect  him 
against  the  demand."  2  Bright  on  Husband  and  Wife, 
pp.  13,  U.—Ruthefford  v.  Coxe^  11  Mis.  a4:7.r^Wiaiams 
V.  Prineej  3  Strobh.  490.  The  point  of  objection  to  the 
above  charge  is,  that  under  it  the  jury  were  authorized 
to  find  for  the  defendant,  though  the  plaintiffs,  when  the 
sale  took  place,  had  no  notice  whatever  of  the  separation. 
This  Ib  not  a  correct  exposition  of  the  law.  Still,  the 
instruction,  though  enoneous,  did  not  mislead  the  jury. 
The  record  professes  to  set  forth  all  the  evidence.  We 
have  examined  it,  and  are  decidedly  of  opinion  that,  prior 
to  the  sale  of  the  goods,  the  plaintifb  had  good  reason  to 
believe  that  she  had  separated  herself  from  the  defendant. 
There  was  at  least  enough  in  the  facts  within  their  know- 
ledge at  the  time  of  tiie  sale,  and  in  tiie  circumstances 
under  which  Ae  purdiased,  to  put  them  upon  inquiry; 
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Not.  Teim,  and  having  thus  sold  the  goods  to  the  wife,  they  are  not 
^^^'      entitled  to  charge  the  husband.     The  verdict,  it  seems  to 
us,  is  right  on  the  evidence.    An  incorrect  charge  will  not, 
therefore,  be  allowed  to  reverse  the  judgment. 

Per  Owriam. — The  judgment  is  affirmed,  with  6  per 
cent  damages  and  costs. 

O.  P.  Morton  and  N.  H.  Johnsotij  for  the  plaintifis. 
J.  Yaryan^  for  the  defendant 


Maktik 

T. 

Stabr. 
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Martin  and  Others  t;.  Starr  and  Another,  Adminis- 

txators. 

In  the  case  of  a  petition  by  an  administnUor  to  sell  real  estate,  under  the  B.  S. 

1838,  serrice  of  notice  on  the  heirs  of  the  intestate,  in  some  mode  recognised 

by  law,  was  an  essential  requirement  of  the  statute. 
Process  must  be  served  on  infants  in  the  same  manner  as  if  they  were  adults. 
Petition,  under  the  R.  B.  1838,  by  an  administmtor,  to  sell  real  estate.    The 

record  did  not  show  aflfirmatitely  that  the  defendants  (who  were  minors) 

were  notified  of  the  pendency  of  the  suit,  nor  that  they  were  present  in 

Ck>urt;  but  it  appeared  that  a  guardian  cuf  (item  was  appointed,  who  "wsived 

the  senrice  of  process  and  consented  to  a  sale  of  the  land;"  and  that  tfae 

Court  thereupon  ordered  the  sale. 
Bddf  on  error,  that  it  must  be  presumed  that  the  defendants  were  not  notified 

of  the  suit  nor  present  in  Court;  and  that  the  order  of  sale  waa  conseqaentlT 

erroneous. 
Edd,  also,  that  it  waa  exror  to  grant  the  order  without  proof  of  the  allegadoDS 

in  the  petition,  in  the  same  manner  as  if  they  had  been  denied. 


APPEAL  from  the  Union  Probate  Court 
Davison,  J. — Jesse  Starr  and  Marp  Martiny  administra- 
tors of  the  estate  of  one  Thomas  Martinj  deceased,  at  the 
August  term,  1841,  filed  their  petition  in  the  Union  Probate 
Court,  representing  that  the  assets  then  in  their  hands,  be- 
longing to  said  estate,  were  insufficient  to  pay  the  debts 
outstanding  against  it;  that  the  intestate  died  seized  of 
certain  lands,  situated   in  Hancock  county,  (describing 
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them).    It  is  alleged  that  TAamas  MartiHj  at  bis  death,  Not.  Term, 
left  the  said  Mary  Martm  his  widow,  and  Charles  W^      1956. 
Thomas  ILj  and  Lorany  Martin^  his  children  and  heirs  at     Mabtih 
law,  who  were  minors.    These  children  are  the  present      Stabb. 
applicants. 

The  petition  prays  that  three  disinterested  freeholders 
be  appointed  to  make  appraisement  of  said  land;  that  a 
guardian  €ui  Utem  be  appointed  for  said  heirs;  and  that 
notice  be  given  to  the  defendants  to  appear  and  show 
cause  why  the  said  land  shonld  not  be  sold  for  the  pay- 
ment of  debts,  &C.;  also  that  the  Ck>urt  decree  a  sale 
thereof  for  the  purpose  aforesaid,  &e. 

The  record  shows  that  at  the  same  term,  Simon  Mar^ 
tiny  sr.,  and  Sinum  MarHuj  jr.,  who  had  been  appointed 
appiaisers,  made  report  that  they  had  inspected  said  land, 
and  appraised  it  at  100  dollars,  subject  to  the  widow's 
dower,  and  at  150  dollars,  including  her  dower;  and  that 
the  Ck>nrt  ajqpointed  one  John  Miller  the  guardian  ad  litem 
for  said  heirs,  who,  by  their  said  guardian,  appeared, 
and  waived  service  of  process,  and  consented  to  the 
sale  of  the  land  for  the  purposes  mentioned  in  the  pe« 
tition.  And  thereupon  the  Court  ordered  the  adminis- 
trators to  sell  the  land,  subject  to  the  widow's  dower,  on 
these  conditions,  viz.,  one-third  of  the  purchase-money  in 
hand  at  the  time  of  sale,  one-third  in  three  months,  and 
one-third  in  six  months.  At  the  November  term,  1841,  the 
administrators  made  their  report,  stating,  inter  aliaj  that, 
poisoant  to  said  order,  they  did,  on  the  2d  day  of  OcUAer^ 
1841,  after  giving  notice,  &c.,  sell  the  premises  to  James  B* 
Sketki  he  being  the  highest  bidder,  ioc  100  dollars;  and 
the  conditions  of  sale  having  been  complied  with,  they 
gave  him  a  bond  for  a  deed  on  the  full  payment  of  the 
pmchase-money.  The  Court  received  the  report,  and  ap- 
proved the  sale,  &c. 

The  order  directing  the  above  sale  is  said  to  be  erro- 
neous, because  the  record  does  not  show  that  the  intes- 
tate's heirs  had  notice  of  the  proceeding  in  which  the 
order  was  made.  The  revision  of  1838,  under  which  this 
suit  was  instituted,  requires  that  '^the  heirs  and  devisees 
Vol.  VIL— 15 
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Nor.  Term,  interested  in  the  real  estate  so  as  aforesaid  inventoried 
^Q^*  and  appraised,  shall  be  summoned,  if  Tesidents  of  this 
Martiv  state,  or,  if  non-residents  thereof,  shall  be  notified  by  pnb- 
Starr.  lication,"  &c.,  ^^to  appear  in  the  said  Conrt,  on  a  day  to 
be  named  in  snch  summons  or  publication,  and  show 
cause,  if  any  they  can,  why  such  real  estate  shall  not  be 
sold  and  made  assets,"  &c.  <^And  if  after  thirty  days 
notice,  by  service  of  said  summons,  or  sixty  days  notice, 
by  publication,  the  said  heirs  fail  to  appear,  or  appearing 
fail  to  show  cause  as  aforesaid,  the  Conrt  shall  order  a 
sale  of  said  real  estate,"  &c«  R.  S.  1838,  pp.  182,  183. 
From  this  it  would  seem  that  service  of  notice  on  the  de- 
cedent's heirs,  in  some  mode  known  to  the  law,  was  an 
essential  requirement  of  the  statute.  And  this  Court  has 
decided  that  process  should  be  served  on  infant  defendants 
in  the  same  manner  as  if  they  were  adults.  8  Bladc£ 
301^-4  InA  R.  355.-5  id.  33. 

II  these  proceedings  were  before  us  collaterally,  we 
might  presume,  the  record  being  silent  on  the  point  of 
notice,  that  the  requisite  steps  had  been  taken  to  bring 
the  parties  within  the  jurisdiction  of  the  Court  1  Ind.  B. 
130.  But  on  error,  such  a  presumption  can  not  be  in- 
dulged. The  record  must  show  affirmatively  either  the 
service  of  notice  or  the  presence  of  the  defendants  in 
Court.  2  Ind.  R.  74.  In  the  present  case,  neither  is  shown. 
It  follows  that  the  proceedings  are  erroneous. 

The  proceedings  are  also  objectionable  on  another 
ground.  Though  the  infemts,  by  their  guardian,  may 
have  consented  to  the  sale  of  the  land  for  the  purpose 
mentioned  in  the  bill,  still  it  was  error  to  render  a  decree 
against  them  without  proof.  There  should  have  been 
proof  adduced  in  the  same  manner  as  if  the  petition  had 
been  denied.  Haug^h  v.  Doyle j  8  Blackf.  300. — Grain  v. 
Parker  J 1  Ind.  R.  27^.— Knox  v.  Chffeyjii  id.  161. 

Per  Curiam, — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

X  8.  Reidy  for  the  appellants. 
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Not.  Tem,        1^  J  gr) 


Cash  t;.  The  Auditor  of  Clark  Couniy,  ^0^- 

Cash 

Action  tD  reooTer  a  penalty  for  a  Tiolation  of  the  law  of  1 852  concenung  pQots    xhb  Aitih* 
ai  the  iUls  of  die  Ohio,    It  was  pioyed  that  the  defendant  piloted  a  boat  not       tob  ov 
his  own,  and  of  which  he  was  not  the  nayigator,  oyer  the  fells,  without  a    ^^^^^^  ^« 
license  from  the  goyenior.    There  was  a  licensed  pilot  on  board,  however; 
bat  he  acted  merely  as  steersman,  under  the  direction  of  the  defendant. 
AU,  iSbaX  the  defendant  was  liable  to  the  penalty. 

PaUie  policy  requires  that  the  law  in  question  should  be  strictly  enforced. 

The  penalty  fixed  by  statute  for  piloting  a  boat  oyer  &e  falls  of  the  Ohio  in  con- 
trarention  tiiereof,  is  20  dollars.  In  an  action  to  recover  such  penalty,  the 
Coort,  to  whom  tiie  cause  was  submitted  for  trial,  found  for  the  plaintiff,  but 
did  not  foimally  assess  the  damages.  Judgment  for  the  penalty.  ITsU,  that 
the  judgment  was  right. 

The  Supreme  Court  will  take  notice  judicially  of  the  geographical  position  of 
the  fidls  of  the  (Mtb,  and  of  the  feet  that  there  are  no  other  fells  in  this  state 
ibrwliidi  pilots  are  appointed. 

A  stntnte  is  not  unconstitutional  as  being  local,  where  its  subject  matter  is 
local. 

APPEAL  from  the  Cla/rk  Court  of  Common  Pleas.         JWiy, 

Dgngmmgr  11 

Perkins,  J. — Suit  by  the  auditor  of  Clark  county  against 
Cashy  to  recover  a  penalty  alleged  to  have  been  incnxred 
by  the  latter  in  violating  the  provisions  of  an  act  regulat- 
ing the  licensing  of  pilots  at  the  faUs  of  the  Ohio  river. 
The  suit  was  commenced  before  a  justice  of  the  peace.  In 
the  Common  Pleas  it  was  submitted  upon  the  following 
agreed  case: 

^Defendant  [Ci»A]  is,  and  has  been  for  several  years 
pafft,  a  citizen  of  the  state  of  Bidiana,  and  was  a  duly  ap- 
pointed pilot,  at  the  falls  of  the  Ohio  river,  under  the  acts 
of  the  general  assembly  of  said  state  passed  prior  to  the 
19th  day  of  June^  1852.  On  the  2801  day  of  April,  1853^ 
the  governor  of  said  state  licensed,  for  the  term  of  four 
years,  eight  pilots  at  the  falls  of  the  Ohio.  Said  pilots 
filed  bonds  in  pursuance  of  law,  before  the  10th  of  Moj^ 

issa 

^The  defendant  is  not  a  licensed  pilot  under  the  act  of 
June  aforesaid.  This  fact  was  well  known  to  the  owner 
of  the  boat  who  appointed  defendant  his  agent  and  autiio- 
rized  him  to  conduct  and  pass  his  boats  over  the  fiJls  of 
the  Ohio. 
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Not.  Term,       « gaid  defendant  did,  in  company  with  one  of  said  pi- 

^^^'      lots,  conduct  and  pass  said  flat-boat  over  said  £adls  about 

Cabh       the  10th  day  of  May^  1853.     Said  defendant  was  not  an 

Tas  AvDi-  owner  of  said  boat,  nor  was  he  the  navigator  thereof, 

cZutt^Co    ^'^^^^  *^^^  ^^®  taking  said  boat  over  the  falls  rendered 

him  such  navigator. 

^  Said  defendant  took  said  boat  from  the  Indiana  shore. 
He  was  at  the  time  a  licensed  pilot  between  JeffersonviUe 
and  New'Albanyy  imder  the  act  of  congress. 

"  There  was  an  agreement  between  the  said  defendant 
and  said  licensed  pilot,  that  each  should  accompany  the 
other  in  any  boats  that  either  should  have  to  take  over  the 
falls,  and  divide  the  compensation.  Said  defendant  acted 
as  pilot  in  conducting  said  boat,  and  said  pilot  acted  as 
steersman  thereof.  In  taking  said  boat  over  the  falls,  de- 
fendant stood  at  the  bow  of  the  boat  and  gave  directions 
as  to  how  said  boat  should  be  steered,  which  directions 
were  obeyed  by  said  licensed  pilot,  who  was  acting  as 
steersman.  It  is  the  custom  for  pilots  to  employ  a  steers- 
man, to  whom  they  give  directions  for  the  steering  of  the 
boat,  they,  such  pilots,  standing  upon  the  bow,  and  not 
themselves  steering  the  boat  in  their  charge. 

'^  The  defendant  charged  and  expects  to  receive  a  com- 
pensation from  the  owner  of  said  boat  for  his  services  as 
aforesaid. 
**  The  owner  of  said  boat  lives  on  the  *  upper  Ohio! 
"The  CJourt  found,  upon  this  agreed  case,  for  the  plain- 
ti£f,  whereupon  the  defendant  moved  for  a  new  trial,  as- 
signing as  reasons  therefor — 1.  That  the  finding  of  the 
Court  was  not  supported  by  the  evidence;  2.  That  the 
finding  of  the  Court  should  have  been  in  favor  of  tiie  de- 
fendant. But  the  Court  overruled  the  motion  and  rendered 
judgment  in  favor  of  the  plaintiff  [for  20  dollars],  and  the 
defendant  excepted,  &c    Amos  Levering^  [seal]." 

We  have  not  been  able  to  leam  liiat  congress,  under 
tiie  power  to  regulate  commerce,  has  adopted  any  general 
system  of  pilotage  to  the  exclusion  of  the  regulations  of 
the  states,  and  counsel  do  not  make  the  point  in  their 
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briefs.    See  3  Kent  176,  and  note.     We  Bhall,  therefore,  Not.  Term, 
pass  it  by.  ^-^^^ 

The  state  statute  nnder  which  this  action  was  brought,       Casb 
1  R.  S.,  p.  393,  provides  that  the  governor  shall  appoint  tss  Audi- 
pOots  to  pilot  boats  over  the  falls  of  the  Ohio;  that  they   (J^T^Co 
shall  give  bond,  and  be  entitled  to  receive  fees,  &c.     The 
3d  section  reads: 

"Every  person  not  licensed  as  aforesaid,  who  shall 
openly  or  covertly  act  as  such  pilot,  shall  be  liable  to  pay 
20  dollars  for  the  use  of  common  schools,  to  be  recovered 
in  an  action  of  debt,  in  the  name  of  the  auditor  of  Clark 
county,  for  the  use  of  such  county,  before  any  justice  of 
the  peace  of  said  county." 

There  is  a  proviso  saving  the  rights  of  owners,  &c.,  to 
navigate  their  own  boats. 

Upon  the  facts  appearing  in  the  agreed  case,  it  would 
seem  to  be  plain  that  the  defendant  below  violated  this 
law,  and  became  subject  to  the  penalty.  He  piloted  a 
boat,  not  his  own,  or  of  which  he  was  the  navigator,  with- 
out having  a  license  so  to  do.  It  is  true  a  pilot  was  on 
board,  but  not  acting  in  his  character  as  pilot;  he  was 
employed  simply  as  steersman. 

Public  policy  requires  that  these  pilot  laws  should  be 
strictly  enforced. 

But  two  other  objections  are  raised  to  the  judgment. 

It  is  saids  to  be  erroneous,  because  the  Court  trying  the 
cause  did  not  fwmally  assess  the  damages.  There  is 
nothing  in  this.  The  Court  found  that  the  defendant  had 
violated  the  statute,  and  the  statute  itself  fixed  the  pen* 
alty,  20  dollars.  The  judgment  could  have  been  for  no 
more  nor  no  less.  For  that  amount  the  Court  rendered 
judgment. 

Again,  it  is  ssdd  the  law  is  unconstitutional,  because 
locaL  But  we  know  geographically  that  the  fiedls  of  the 
Ohio  are  local,  and  in  Clark  county,  and  that  there  are 
no  other  falls  in  the  state  at  which  pilots  are  appointed. 
The  subject  matter  of  the  law  being  entirely  local,  we  do 
not  see  how  a  local  law  applicable  to  it  can  infiringe  any 
constitutional  provhion. 
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Not.  Tonn,  jp^r  OuHanu — The  judgment  is  affinned  with  costB. 

18^'  W.  T.  OUo  and  /.  &  Davis,  for  the  appellant 

Iast  T.  W.  Oibsan,  for  the  appellee. 

KiroTT.  "^ 


Lent  and  Others  v.  Knott. 

Complaint  upon  a  promissory  note.  Answer,  payment,  accompanied  by  an 
ittterrogatoty  repairing  the  defendant  to  state  whether  tfie  note  had  not 
been  paid,  which  the  Conrt  ordered  ehonld  be  answered  in  120  dsyi. 
Beply,  denying  payment  The  caose  haying  been  called  for  trial  on  the 
day  for  which  it  was  docketed,  the  defendants  asked  a  oontinnance  till  the 
next  term,  in  order  to  obtain  the  plaintiff's  answer,  bnt  made  no  affidsTit 
that  anything  conld  be  proved  by  snch  answer,  nor  that  tiiey  oonld  not 
prove  the  payment  of  the  note  by  other  witnesses.  ContinnaDce  relased, 
&a  Trial  by  the  Conrt,  and  finding  and  judgment  for  the  plaintiff.  It 
seems  that  the  defendant  was  not  a  resident  of  the  county  where  sort  was 
brought. 

Held,  that  the  continuance  was  correctly  refused. 

Bdd,  also,  that  the  order,  as  to  the  time  when  the  defendant  should  answer, 
should  properly  hare  been  delayed  till  the  question  concerning  a  contmn- 
ance  had  been  disposed  of;  but  that  it  was  necessarily  contingent  upon  Aat 
event 

Tue$A^,  APPEAL  from  the  Steuben  Circuit  Court. 

Perkins,  J. — Suit  upon  a  promissory  note.  The  defend- 
ants answered  as  follows: 

^^  The  defendants  admit  the  execution  of  said  note,  and 
say  they  folly  paid  said  sum  of  money  in  said  comptaint 
in  this  behalf  aforesaid,  to  said  complainant,  on  the  first 
day  of  AprU,  1854,  at  the  county  aforesaid.  This  tiiey 
verify. 

^  And  the  said  defendants  propound  the  following  inter* 
rectory  to  the  said  plaintiff,  Adam  Knotty  and  require  him 
to  answer  the  same  upon  his  oath,  to-wit : 

"Did  the  defendants  pay  the  said  sura  of  money  to  the 
plaintiff  as  above  alleged  ?" 
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Beplication  to  the  answer,  that  the  defendants  had  not  Nor.  Tenn» 
paid  the  note.  1855. 

It  was  ordered  that  the  plaintiff  should  answer  the  de-       I^bvt 
fendant^s  interrogatory  in  one  hundred  and  twenty  days.      Kkott. 

At  the  time  the  cause  was  set  for  trial,  the  plaintiff 
moved  to  take  it  up,  but  the  defendants  claimed  that  it 
should  be  continued  till  the  next  term  for  the  answer  of 
the  plaintiff,  but  made  no  affidavit  that  anything  would 
be  proved  in  their  behalf  by  his  answer,  nor  that  they 
could  not  prove  the  payment  of  the  note  by  other  wit- 
nesses. The  Court  proceeded  to  the  trial  of  the  cause, 
and  rendered  judgment  for  the  plaintiff  for  the  amount  of 
the  note. 

It  is  insisted  that  because  an  interrogatory  was  on  file 
unanswered,  the  Court  was  bound  to  continue  the  cause 
as  matter  of  course. 

We  take  it,  in  this  case,  that  the  plaintiff  was  not  a 
resident  of  the  county  in  which  the  suit  was  prosecuted ; 
that  he  had  transmitted  the  note  to  an  attorney  for  col- 
lection. 

The  defendants  admitted  the  validity  of  the  note,  but 
averred  that  it  had  been  paid,  and  asked  the  plaintiff  to 
answer  if  it  had  not  been.  The  note  made  a  prima  facie 
case  for  the  plaintiff  The  answer  sought  firom  him  by 
the  defendants  was  to  be  used  by  them,  like  the  deposition 
of  a  witness,  as  evidence  to  support  their  defence.  They 
knew  whether  they  had  paid  the  note  or  not,  and  if  they 
had  not,  his  answer  could  be  of  no  benefit  to  them. 

We  think  they  should  have  shown  cause  for  a  continu- 
ance by  an  affidavit  that  they  had  paid  the  note  or  a  part 
of  it.  2  B.  8.,  p.  108,  s.  322.  There  is  no  hardship  in  re- 
quiring such  affidavit,  while,  on  the  other  hand,  a  continu- 
ance can  always  be  obtained  in  suits  upon  foreign  notes, 
by  the  simple  introduction  of  an  interrogatory,  and  the 
collection  thus  unfairly  delayed,  if  such  requisition  is  not 
made.  The  order  as  to  the  time  of  the  answer  of  the 
defendant,  should  properly  have  been  delayed  tiU  the  ques- 
tion of  continuance  was  disposed  of,  but  was  necessarily 
contingent  upon  that  event 
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Not.  Term,  p^  Oufiom^ — The  jadgm^it  is  affinned,  witii  6  per  cent 

^^^'  damages  and  costs. 

Majoh  j;  L.  Warden  and  C  Cktse^  for  the  appellants. 

BxtmH.  A.  EUisonj  for  the  appellee. 


Major  v.  Brush. 

The  poBsession  of  land  bj  the  person  who  was  the  owner  when  it  was  listed 
and  aseessed  for  taxes,  or  bj  those  rJalming  under  him,  is  not  necessarilT 
adrerse,  so  as  to  render  the  transfer  of  the  title  by  a  tax  purchaser  to  a 
third  person  Toid. 

A.  purchased  certain  land  at  a  sale  for  taxes,  which  was  described  in  tiie  deed 
executed  to  him  by  die  auditor  as  "serenty-eix  acras  of  land,  being  a  part 
of  the  south-east  quarter  of,"  &c.,  giving  the  township  and  range,  and  alao 
the  county  and  state  wherein  the  same  was  situate.  A.  afterward  conveyed 
the  same  land  to  B.,  by  the  same  description,  identifying  it,  also,  as  the 
piece  sold  to  him  by  the  auditor,  &c.  The  statute  provides  that  when  Im 
than  the  whole  of  a  tract  is  sold  for  taxes,  the  quantity  sold  shall  be  laid  off 
in  a  squaxe  form,  in  the  north-west  ooroer  of  the  tract.  MM,  that  tiie  deed 
of  B.  sufficiently  identified  the  land. 

A  party  who  has  purchased  land  and  received  a  conveyance  witii  a  fbll  know- 
ledge of  the  foots  renting  to  ih»  suffidcncy  of  the  tide,  can  not  afterward, 
no  fraud  having  been  practised,  nor  miar^wesentation  made,  maintain 
assumpsit  to  recover  back  the  purchase-money,  by  reason  of  a  defect  in  the 
tide. 

Tuesday,  APPEAL  from  the  Dearborn  Circuit  Court. 

Stuart,  J. — Assumpsit  iq)on  the  common  counts,  under 
the  old  practice.  Plea,  the  general  issue.  Verdict  and 
judgment  for  ihe  plainti£  Major j  who  was  defendant  be- 
low, appeals.  The  evidence  is  all  in  the  recoid  in  proper 
fonn. 

The  cause  of  controversy  is  disclosed  only  in  the  evi- 
dence. 

On  the  Ist  of  Janmarp^  1844,  Major  bought  seveniy-eix 
acres  of  land  at  tax  sale.  The  description  of  the  land 
sold,  as  given  in  the  auditor's  certificate,  is,  that  he  "sold 
to  Darnel  &  Major  seventy-six  acres  of  land,  being  a  part 
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of  tke  south-east  quarter  of  aeotion  twenty-one,  township  Noy.  Ttom, 
fow,  range  three  west,  for  2  dollars  and  86  cents,  the      "i^Sd. 
amount  of  taxes,''  &c^  *^dne."    The  certifioate  is  silent  as      Muob 
to  what  part  of  the  quarter-section  the  seventy-six  acres      Bkubh. 
sold  lies  in.    In  dae  time,  Major  procured  a  deed  from  the 
proper  office* 

Brushy  the  plaintifi^  subsequently  purchased  from  Major j 
for  the  nominal  sum  of  100  dollars,  viz.,  a  wagon  at  70 
dollars  and  90  dollars  cash.  Major  and  wife  executed  to 
Brush  a  quit-claim  deed  for  *<  seventy-six  acres  of  land, 
being  a  part  of  the  south-east  quarter  of  section  twenty- 
one,  township  four,  range  three  west,  in  Ohio  county,"  &c., 
precisely  as  described  in  the  tax  certificate.  The  descrip- 
tion goes  on  fnrther  to  identify  it,  as  being  the  piece  of 
land  sold  to  Major  by  the  auditor  of  Dearborn  county  on 
the  first  Mondajf  in  January^  1844. 

It  was  further  in  evidence  that  at  the  time  of  the  sale 
to  Brushy  and  for  several  years  before,  some  part  of  the 
quarter-section  had  been  in  the  possession  of  persons 
claiming  title.  It  also  appeared  that  Joseph  B.  Olenn  was 
the  original  purchaser  from  the  United  States. 

It  is  not  contended  that  Major  assumed  to  sell  anything 
more  than  his  right,  whatever  that  was,  by  virtue  of  the 
tax  title,  or  that  he  pretended  to  be  acquainted  with  the 
land,  or  made  any  misrepresentation,  either  in  relation  to 
the  title  or  the  situation  of  the  land.  The  witnesses  pre- 
sent at  the  contract  say,  Brush  ^proposed  to  buy  Major's 
title  or  right  to  the  land."  ^  Brush  said  he  knew  all  about 
tiK  situation  ot  the  land  and  title ;  he  could  get  timber 
enoo^  off  from  it  to  make  himself  whole  if  ever  any- 
body should  redeem  it."  ^  Major  said  he  knew  nothing 
abont  the  land  or  title  more  than  the  certificate  told  him." 
The  other  witnesses  who  speak  of  this  conversation,  do 
not  make  it  differ  materially  firom  the  above.  Brushy  the 
father  of  the  plaintiff,  says,  ^^  Major  told  the  plaintiff  that 
the  land  had  belonged  to  a  young  man  who  had  gone  to 
Philade^iay  and  would  not  probably  come  back.  Hain- 
tiff  said  if  he  had  it  in  possessiop  four  or  five  years,  he 
could  make  his  money  out  of  the  timber.    Major  said  he 
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KoT.  Term,  would  only  make  a  quit-claim  deed;  that  the  sale  to  him 

^°^*      was  made  by  the  auditor,  and  he  thought  it  was  legal'' 

Major  On  this  state  of  facts,  it  is  insisted  in  support  of  BrtMs 

Brubh.      right  to  recover  back  the  purchase-money,  that  the  deed  is 

void^ — ^1.  Because  of  an  adverse  possession  at  the  date  of 

the  deed,    2.  Uncertainty  in  the  description  of  the  hud. 

It  may  be  premised  that  the  possession  claimed  to  be 
adverse,  is  not  shown  to  be  so,  and  is  very  clearly  no 
more  than  the  possession  of  the  owner,  or  those  claiming 
under  him  at  the  time  the  land  was  listed  and  assessed  for 
taxes*  It  is  analogous  to  the  possession  of  an  execution- 
defendant,  and  not  necessarily  adverse  to  Major.  2  Ind 
R.123. 

The  uncertainty  in  the  deed  is  also  a  naked  assumption. 
Mdjof^s  deed  is  in  the  very  terms  of  the  auditw's  deed 
and  refers  to  it  expressly.  The  law  fixes  the  boundaries 
of  the  auditor's  deed :  it  shall  be  laid  off  in  a  square  fonn 
in  the  north-west  comer  of  the  tract  2  R.  S.  1852,  p.  138. 
So  that  the  location  of  the  seventy-six  acres  is  susceptible 
of  being  reduced  to  certainty  by  survey* 

Admitting  the  premises,  therefore,  thus  qualified,  that 
part  of  the  land  was  in  the  possession  of  OlenUj  or  those 
claiming  under  him,  the  conclusion  of  counsel  does  not 
seem  to  follow.  Pearson  v.  Jhe,  2  Ind  R.  123.  Brwk 
received  firom  Major  all  he  bargained  for.  The  proposi- 
tion of  purchase  was  ^^Major^s  right  to  the  land"  Brush 
assumed  to  know  all  about  the  land  and  the  title,  M<gor 
assumed  to  know  nothing  about  the  land  or  the  titie  more 
than  the  certificate  told  him.  A  deed,  in  the  very  temis 
of  that  certificate,  as  near  as  might  be,  and  refening  to 
and  identifying  the  sale  for  taxes,  was  accepted  by  Brusk, 
He  was  not  misled  by  Major.  He  had  all  the  facts  before 
him  and  undertook  to  judge  for  himself.  Port  v.  WilUams^ 
6  Ind  R.  219.  If  he  knew,  as  he  assumed,  all  about  the 
situation  of  the  land  and  the  title,  he  knew  of  course  of 
the  adverse  possession,  and  of  the  vague  description  in 
the  certificate  and  deed  Having  paid  his  money  witii  a 
full  knowledge  of  all  the  facts,  he  has  no  right  to  com- 
plain.   So  are  all  the  authorities.    In  the  apt  laxiguage 
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of  counsel  for  Brushy  he  who  bargaiiiB  for  an  uncertainty  Not.  Term, 
most  ordinarily  be  content  with  what  he  gets.  -^^Q^* 

Ignorance,  or  mistake  of  fieicts,  or  deceitfcd  representa-  Major 
tions  <m  the  part  of  those  with  whom  he  deals,  will  usually  Brubr. 
avail  to  recover  back  money  parted  with  under  such  influ- 
ence. McQueen  v.  The  Bank,  2  Ind.  B.  413. — Reynolds  v. 
Rochester^  4  id  43^  Here  Bmsh  knew  all  the  facts,  and 
Kceived  all  he  bargained  for.  He  must  be  taken  to  have 
known  the  law.    6  Black!  389. 

We  are  referred  by  counsel  to  Mcvrtin  v.  Pace^  6  Black£ 
99,  and  Hawkins  v.  Johnson^  4  id.  21.  The  first  is  the 
common  instance  of  a  successful  plea  of  want  of  consi- 
deration, pleaded  to  a  money  bond — a  mere  executory 
contract. 

The  other  case,  in  4  Blackf .,  svpra^  was  this :  A  land-office 
certificate  was  issued  to  the  heirs  of  Truman  Richards^ 
deceased.  Hawkins^  his  administrator,  sold  and  assigned 
it  to  Jjhnson^  who  sued  for  money  had  and  received,  and 
recovered  the  purchase-money  he  had  paid.  The  Court 
say,  it  is  equally  clear  that  the  land-office  certificate,  which 
was  issued  in  the  name  of  the  heirs  of  Richards  and  be- 
longed to  them,  could  not  be  assigned  by  the  adminis- 
trator. The  assignment  was  absolutely  void,  and  the  as- 
signor liable  to  the  assignee  for  the  amount  paid.  The 
consideration  received  by  the  assignor  for  the  void  assign- 
ment, may  be  considered  as  so  much  money  had  and 
received  by  him  for  the  use  of  the  assignee. 

It  is  not  very  clear  under  what  circumstances  or  repre- 
sentations this  assignment  took  place — ^whether  by  order 
of  the  Probate  Court  or  otherwise.  The  face  of  the  cer- 
tificate showed  that  the  title  was  in  the  heirs  of  Richards. 
This  fisLct  ought  to  have  put  Johnson  upon  inquiry,  and 
was,  it  should  seem,  sufficient  to  charge  him  with  know- 
ledge. The  seeming  force  of  that  part  of  the  case,  as 
applicable  to  the  question  before  us,  must  be  admitted. 
But  if  such  should  be  thought  the  scope  of  that  decision, 
it  must  be  regarded  as  overruled  by  the  decision  of  the 
same  learned  judge  {Blackford^)  at  the  very  next  term,  in 
Vest  V.  Weify  4  Blackf.  135. 
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KoY.  i>mi,       In  the  latter  case,  the  facts  were  these :  The  Weirs  saed 
^^^*       Vest  for  350  dollars,  the  consideration  paid  him  for  his 
SMOfffeB    possessory  right  to  eighty  acres  of  land.    At  the  time  of 
Dawiok.    the  sale,  he  told  them  he  had  no  title— that  it  belonged  to 
the  UnUed  Stales.    Held^  that  this  was  a  volimtary  pay- 
ment, with  a  fmll  knowledge  of  all  the  facts,  and  could  not 
be  recovered  back.     If  there  is  any  conflict,  we  greatly 
prefer  the  latter  rnling,  as  in  accordance  with  almost  nni- 
versal  authority. 

It  is  unnecessary  to  examine  the  subject  with  reference 
to  quit-claim  deeds;  but  see  2  Kent  473. 

Per  OuHam. — The  judgment  id  reversed  witii  costs. 
Cause  remanded,  tsoc 
D.  8.  Major  and  E.  Dumontj  for  the  appellant 
X  Ryman  and  P.  L.  Spooner,  for  the  appellee. 


Spooner  and  Another,  Executors,  v.  Dawson. 

This  case  was  predselj  similar  to  that  of  Spooner  et  aL,  Execaton,  r.  Dm», 
anle,  p.  81,  and  was  affirmed  for  the  same  reasons. 

Tuesday,  APPEAL  from  the  Dearborn  Court  of  Common  Picas. 

Stuart,  J* — It  appears  that  Dawson  had  recovered  two^ 
judgments  before  a  magistrate,  one  against  Coll  for  50 
dollars,  and  one  against  Coll  and  McOroty  for  12  dollan 
and  10  cents.  On  these  judgments  executions  had  been 
issued  and  levied  upon  sufficient  personal  property  to  pay 
the  judgments,  interest  and  costs.  Thereupon  Oeorge  E 
Dunn  applied  to  Dawson  to  release  the  levy,  agreeing  that 
if  Dawson  released  the  levy,  he,  Dunn^  would  pay  the 
judgments  and  costs,  at  the  estimate  shortly  to  be  made 
for  labor  on  the  Lawrei%ceburgh  and  Upper  Mssiss^P 
Railroadj  by  delivering  a  warrant  on  the  treasurer  of  the 
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eompany  for  the  fiill  amoniit*     On  this  considemtioD,  ^^-  ^«nn, 
Dawson  xeleased  the  levy.  loOO. 


Dawson  avers  that  an  estimate  was  made,  and  that  Thb  State 
he  requested  Ihum^  in  his  lifetime,  to  deliver  the  warrant,     pown, 
which  he  failed  and  refdsed  to  do,  &c. 

There  is  a  second  paragraph  alleging  the  same  state  of 
bets,  and  the  promise  to  pay,  more  generally. 

Before  the  magistrate,  Dawson  had  judgment.  On  ap- 
peal to  the  Common  Pleas,  the  cause  was  submitted  to 
the  Court  Finding  and  judgment  for  Dawson.  Dum^ 
in  his  lifetime,  appealed  to  this  Court 

It  will  be  seen  that  this  case  is  precisely  similar  to  that 
of  Spooner  and  Another,  Executors,  v.  Dunnj  ante^  p.  81, 
and  the  same  judgment  follows. 

Per  OitrianLi — The  judgment  is  affirmed,  with  costs,  to 
be  levied  de  bonis  testatoris. 

J.  Ryman^  for  the  appellants. 

E.  Dumontj  O.  B.  Torbei  and  &  &  Dunuj  for  the  appellee. 


The  State  v.  Downs. 


Prosecntkni  for  Tending  spirits  contrary  to  the  act  of  1853.  The  affidavit, 
sfter  tlleg;ing  a  purchase  of  two  gallons  from  the  defendant,  which  had 
been  taken  awaj  at  six  different  times,  aud  that  one  qnart  of  the  last  gallon 
WIS  still  due,  &c.,  was  as  follows :  He  (the  deponent)  "pays"  the  defend- 
ant 40  cents  per  gallon,  &c.    The  information  was  in  better  form. 

Bdd,  that  the  affidavit,  to  have  been  sufficient,  shonld  hare  alleged  a  price 
paid, 

BiM,  slso,  that  the  defect  m  the  affidavit  oonld  not  be  cored  by  the  informa- 


APPEAL  from  the  White  Coxat  of  Common  Pleas. 

Stuart,  J, — This  was  a  charge  of  vending  spirits  in 
violation  of  the  act  of  1853.  Motion  to  quash  sustained. 
The  state  appeals. 


Wedn€tdaif, 
Deeemberl%. 
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Not.  Tom,       The  ^davit  is  in  tiiis  fonn :  James  Wilson  swean  that 

^^^*      he  buys  his  liquor  by  the  gallon  from  Samuel  DownSf  but 

Gratsox     takes  it  away  by  the  qnart.    He  has  bought  firom  said 

Pattsmoit.  Downs  two  gallons,  which  he  took  away  at  six  different 

times,  and  there  is  still  due  witness  one  quart  of  the  last 

gallon.    He  pays  said  Downs  forty  cents  per  gallon  for 

the  spirituous  liquor.     This  he  has  purchased  from  said 

Downs  since  the  approval  of  the  liquor  law  of  March  4tb, 

1853,  and  since  the  same  came  into  force. 

The  information  filed  by  the  prosecutor  is  in  better  foniL 
But  the  regularity  of  that  can  not  aid  the  defect  of  the 
affidavit.  The  charge,  as  contained  in  the  affidavit,  does 
not  allege  a  price.  It  alleges  the  usual  course  of  trade  be- 
tween the  parties:  "he  pays,"  viz.,  is  to  pay,  "40  cents  a 
gallon."  But  that  is  no  allegation  of  price.  The  aveh 
ment  should  be  direct  as  to  the  price  paid.  The  StaU  t. 
MUes,  4  Ind.  R.  511.— Divine  v.  The  State,  id.  240.— £h<<- 
ton  V.  The  State,  id.  601. 

The  affidavit  does  not  support  the  information.  The 
motion  to  quash  was  therefore  properly  sustained. 

Per  Curiam. — The  judgment  is  affirmed. 

L.  Reilljfy  for  the  state. 


Gratson  and  Others  v.  Patterson  and  Others. 


Motion  hj  a  non-resident  defendant,  within  fire  yean  after  the  rendition  of  ft 
decree,  to  open  the  same,  on  the  ground  that  though  pnhtication  of  the  po- 
dency  of  the  soit  had  been  made,  yet  he  had  not  recdrod  actual  notioe  tfao^ 
of,  &c.  The  motion  was  supported  by  affidayit,  and  aa  answer  to  the  UU 
was  filed.  The  plaintifis  in  the  original  bill  thereupon  ofibied  to  prDfebjt 
witness  that  the  defendants  to  the  bill  had  had  notioe  of  the  suit,  before  flie 
decree  was  rendered,  by  a  letter  receiyed  from  one  of  the  plaintifis.  Sdd, 
that  the  eridence  offered,  if  taken  as  true,  did  not  show  that  the  defendiats 
had  reoeired  a  sufficient  notice. 
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APPEAL  from  the  Decaiwr  Ciicmt  Coturt  Not.  Term, 

Pbrkins,  J- — Motion  to  open  a  decree  in  chancery.  The      ^°^* 
plaintiflEB  in  the  motion  filed  an  affidavit  that  they  were    Qsatboh 
non-residents;  that  notice  was  given  in  the  original  cause  Fattb'bsov. 
by  publication;  that  notice  did  not  come  home  to  them,    |«.  .^ 
kc  They  also  presented  an  answer  to  the  original  bilL        DecenAe^k 

The  plaintifis  in  the  original  bill  answered  the  motion, 
setting  np  that  actual  notice  of  its  pendency  was  given 
prior  to  the  hearing,  to  the  defendants  to  that  bill,  now 
plaiBtifiEs  in  the  motion.  Issue  was  joined,  and  submitted 
to  the  Court  for  trial,  who  found  against  the  notice,  opened 
up  the  deci%e,  and  received  the  answer  to  the  original  bilL 

On  the  trial,  the  plaintiffs  in  the  original  biU,  says  a 
bill  of  exceptions,  "offered  to  prove  by  Henry  Harney^  a 
competent  witness,  that  the  defendants  to  that  bill,  now 
making  this  motion,  admitted  to  him  that  they  had  had 
notice  of  the  suit  before  the  decree  was  rendered,  by  a 
letter  received  by  them  from  Frcmds  TaOcingiony  one  of 
the  plaintiffs;  but  the  Court  refused  to  hear  the  evidence, 
holding  that  the  Court  would  grant  the  motion  to  open 
the  decree,  unless  the  plaintiffii  would  prove  that  said  de« 
fendants  had  actual  notice  of  the  pendency  of  said  suit  by 
service  of  process,  or  by  proof  that  the  notice  of  publican 
tion  was  actually  read  to  or  seen  by  the  defendants  in  the 
<»iginal  case.''  See  2  R.  8.,  p.  36,  s.  39.  The  foregoing 
extract  presents  the  only  point  in  the  case. 

The  statute  provides  that  a  party  against  whom  a  de* 
cree  has  been  rendered  upon  notice  by  publication,  may, 
at  any  time  within  five  years,  &c.,  have  the  same  opened, 
&c;  but  that,  before  the  decree  shaU  be  opened,  such  party 
shall  file  <«an  affidavit  stating,  that  during  the  pendency  of 
snch  bill,  he  received  no  actual  notice  thereof  in  time  to 
appear  in  Court  and  object  to  such  decree,"  &;c.  R.  S. 
1843,  p.  847-— 2  R.  8.  1852,  p.  37.  Now,  it  is  not  neces- 
sary for  us  here  to  decide  how  that  <' actual  notice**  may 
be  given.  It  is  enough  for  this  case  that  the  proof  propos- 
ed to  be  made  did  not  establish  a  sufficient  one. 

It  was  not  proposed  to  show  that  it  was  a  sufficient 
time  before  the  decree  to  enable  the  parties  to  appear,  &c.; 
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nor  what  were  its  contents — whether  it  informed  the  par- 
ties of  the  term  of  the  Court  at  which  it  was  to  be  heard^ 
the  nature  of  the  proceeding,  the  names  of  the  psurties, 
&c.  Had  the  letter  been  produced,  or  a  statement  cf  its 
contents  made,  so  that  the  Court  could  have  judged  of  the 
sufficiency  of  the  notice,  it  might  have  raised  a  questioiL 
As  it  is,  the  proof  was  rightly  rejected. 

Per  Ctmam. — The  decree  is  affirmed  with  costs. 

J.  &  8cobey  and  W.  Oumbaek^  for  the  appellants. 


Johnson  and  Another  v.  Cook  and  Others. 


Wednaday, 
Deoetid)erl2. 


APPEAL  from  the  Deeat»r  Circuit  Court 

Per  Curiam^ — This  was  an  action  by  judgment  creditois 
against  the  judgment  debtor  and  his  grantees,  to  set  aside 
a  conveyance,  sJleged  to  have  been  made  to  defraud  the 
plaintLBfs,  and  to  subject  the  land  to  the  payment  of  their 
judgments.  The  only  question  in  the  case  was  whether 
the  judgment  debtor  was  a  competent  witness  for  his  co- 
defendants,  the  alleged  fraudulent  grantees,  under  2  B.  S^ 
p.  97,  s.  302.  Heldj  upon  the  construction  of  said  section, 
and  upon  the  authority  of  the  case  of  Moore  v.  AUenj  5 
Ind.  R.  521,  that  the  witness  was  competent. 

The  judgment  is  affirmed  with  costs. 

B.  W.  Wilson,  &  A  Bonner y  X  S.  Sc(Aey  and  W.  Oum- 
back,  for  the  appellants. 

J.  Rpmcm,  J.  Gamn  and  J.  R.  CoverdUl,  for  the  appellees. 
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Not.  Tena, 
Hates  v.  Sunman,  Execator.  1855, 

HATxa 

APPEAL  from  the  Dearborn  CSrcuit  Court.  Suin^. 

Perxinsi  Jd — Scire  facias  by  Sunmanj  executor,  &c.,  to    «^^^^. 
lerive  a  judgment  against  Hayes^  rendered  in  the  Dearborn  D^^Sa-iL 
Circuit  Court,  at  the  May  term,  1845,  for  305  dollars  and 
45  cents,  and  costs.    The  scire  facias  was  issued  in  Aprii^ 
1852. 

The  defendant  pleaded  payment.  The  plaintiff  replied, 
denying  payment ;  and  the  attorneys  agreed  "  that  all  mat- 
ters of  testimony  might  be  given  under  said  issue  that 
could  be  pleaded  in  support  or  defence  of  said  action." 
The  cause  was  submitted  to  the  Court 

The  original  judgment  being  admitted  by  the  pleadings, 
the  defendant  proceeded  to  give  in  evidence  a  receipt  as 
foUowB,  appearing  on  said  judgment : 

^  Received  of  Jacob  Hayes  three  hundred  and  sixty  dol- 
lars and  eighty-six  cents,  in  full  of  this  judgment  and 
interest  up  to  this  date  (costs  excepted).  May  18th,  1849. 
WilUam  V.  Cheek,  derk." 

Cheek  was,  at  the  time,  the  derk  of  the  Court,  and  the 
agnature  to  the  receipt  was  genuine.  These  facts  were 
proved. 

The  plaintiff  then  introduced  Cheek  as  a  witness.  He 
testified  that  he  received  no  money  at  the  time  of  giving 
said  recdpt ;  that  Hayes  had  previously  loaned  him  money 
which  was  due,  and  that  he  took  up  his  own  paper  from 
Bayti  with  the  receipt,  and  promised  him  to  pay  Sunmaau 
He  further  testified  that  soon  after  the  transaction,  he  wrote 
to  Sunman,  ^^  and  informed  him  that  he  had  assumed  the 
payment  of  said  judgment 

Nearly  a  year  afterwards  he  received  the  following  reply : 
^SmmaiCs,  Ripley  county,  Indiana.  W.  V.  Cheek,  esq., 
Dear  Sir: — Having  been  absent  from  home  during  the 
winter,  I  did  not  see  your  communication  till  of  late.  I 
wish  you  to  have  the  amount  coming  to  me  in  readiness 
by  the  25th  of  May,  or  a  week  sooner,  if  possible,  and  I 
win  come  down  to  town  at  that  time.  Write  me  word  if 
Vol.  Vtt— 16. 
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Nov.  Term,  you  can  have  it  sooner,  as  I  must  settle  at  next  Probate 
•'•^^^'  Court,  in  Jime.  I  am,  sir,  very  respectfully,  your  obedient 
SmtH      servant,  T.  W.  Smma/rL" 

Bkxd.  The  witness  proceeded — ^^  Shortly  after  the  receipt  of 

said  letter,  I  met  the  plaintiff.  I  told  him  if  he  would  let 
me  have  or  keep  said  money  (the  amount  of  said  judg- 
ment) for  a  certain  time,  (I  think  six  months),  I  would 
allow  him  ten  per  cent  interest  for  it.  To  this  he  made 
no  reply,  but  remarked  that  he  would  call  on  me  when  he 
wanted  the  money.  At  the  date  of  said  receipt,  and  till 
the  latter  part  of  the  year  1849, 1  was  good,  and  the  money 
could  have  been  made  off  of  me ;  but  in  1849  I  failed,  and 
have  remained  insolvent  ever  since.  Plaintiff  called  on 
me  several  times  for  the  money,  but  never  brought  suit" 

This  was  all  the  evidence. 

The  question  for  our  determination  is,  not  whether  it 
proves  payment,  but  whether  it  proves  that  Sunman  had 
agreed  to  take  Cheek  for  the  money  and  release  Hat/es,  the 
agreement  of  the  parties  on  submitting  the  cause  going  to 
that  extent.  The  evidence  was  for  the  jury,  or  Court  sit- 
ting as  such,  and  it  was  found  that  such  an  agreement  had 
not  been  made ;  and  we  can  not  say  the  finding  was  eno- 
neous. 

Per  Cfuriam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

X  Ryman  and  T.  Gazlap,  for  the  appellant. 

E.  Dumontj  for  the  appellee. 


Smith  v.  Reed  and  Another. 

Parol  eyidence  of  the  contents  of  a  written  receipt  is  not  admissible,  nndl  t 

valid  and  legal  excose  has  been  giyen  for  the  non-production  of  the  receipt 

When  a  paper,  the  contents  of  which  are  necessary  to  be  used  in  the  proseea- 
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tion  or  dfiAnoe  of  a  suit,  Is  in  the  poflsesdon  or  oontrol  of  the  edTorM  partj,    Not.  Tenn, 
notice  should  be  giTen  to  him  or  his  attorney  to  prodace  it,  and  if,  upon  each        185S. 

notice,  it  is  not  prodnced,  its  contents  may  be  prored  by  parol.  

The  nile  tiiat  it  mnst  appear  that  the  grounds  of  objection  to  eridence  Trsre  om^H 
stated  when  the  objection  was  made,  iqipUes  to  cases  in  which  the  eridence  Rbbi>. 
was  admitted,  and  not  to  those  in  which  it  was  rejected. 

APPEAL  from  the  Fayette  Circuit  Court  Wednesday, 

Davison,  J. — Lrvin  and  Sigh  Reed  sued  Smith  upon  a 
judgment  for  84  dollars,  recovered  by  them  against  him, 
befiwe  one  Lcmc  Kapj  a  justice  of  the  peace.  There  are 
three  pleas.  The  first  and  second  raise  no  point  in  the 
case.  The  third  alleges  payment  of  the  judgment  to  the 
justice,  &c.  Issue.  The  Court  tried  the  cause,  and  found 
fot  the  plaintiffs.  New  trial  refused,  and  judgment  on  the 
finding. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  thb  case  was  tried  at  the  spring  term,  1852;  that 
upon  the  trial  the  defendant  produced  one  WiUiam  H. 
EvanSj  who  testified  that  he  had  received  a  letter  from 
lrvin  Reedy  one  of  ^e  plaintiffs,  in  relation  to  the  judg- 
ment sued  on;  that  he  saw  and  read  the  letter  last  sum- 
mer; came  across  it  while  searching  for  another  paper,  and 
then  thought  it  of  no  use.  He  is  not  certain  whether  he 
threw  the  letter  down  or  put  it  in  his  pocket.  He  took  no 
care  of  it,  and  can  not  say  positively  what  was  done  with 
it,  but  verily  believes  it  is  destroyed.  Within  the  week 
prior  to  his  examination,  the  witness  was  called  on  by 
the  defendant's  counsel  to  search  for  the  letter,  but  he  de- 
clined to  do  so,  for  the  reasons  above  stated*  The  ktter 
requested  the  witness  to  caU  on  the  defendant,  and  see  if 
he  had  a  receipt  against  a  judgment  on  the  docket  oilsaac 
Kayj  in  favor  of  the  plaintiffs,  and,  if  so,  whether  it  wbs  in 
fuU  of  the  judgment 

To  lay  the  foundation  to  prove  the  contents  of  the  re- 
ceipt alluded  to  by  EvanSy  the  defendant  himself  being 
sworn,  stated,  <*that  he  placed  the  receipt  in  the  hands  of 
James  Oreen^  as  the  plaintiffs'  counsel,  under  the  state- 
ment of  Ghreen  that  he  was  employed  to  bring  suit  against 
*Ka^$  securities."    The  defendant  then  proposed  to  prove 
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Not.  Term,  by  said  Evons  "that  the  receipt  was  between  70  and  90 
^^^*      dollars,  and  was  in  fall  of  the  judgment;  that  he  was  ao- 
8MITH      quainted  with  the  handwriting  of  esquire  £ay,  and  that 
Resx>.       the  receipt  was  in  his  handwriting,  and  specified  the  judg- 
ment." 

The  introduction  of  this  evidence  was  objected  to,  on 
the  ground  that  the  proof  given  laid  no  sufficient  founda- 
tion for  secondary  evidence  of  the  contents  of  the.  receipt 
The  Court  sustained  the  objection. 

The  receipt,  no  doubt,  had  an  existence,  and  vtras  in  the 
hands  of  the  defendant,  who  delivered  it  to  Qreen^  as  the 
plaintiffs'  counsel.  In  the  absence  of  proof  that  it  is  lost 
or  has  been  destroyed,  we  must  presume  that  it  still  exists. 
It  was  not,  therefore,  competent  for  the  defendant  to 
give  parol  evidence  of  the  contents  of  the  receipt,  until 
he  had,  in  some  mode  known  to  the  law,  given  a  valid 
excuse  for  its  non-production  on  the  trial  Where  a  paper, 
the  contents  of  which  are  necessary  to  be  used  in  the  pros- 
ecution or  defence  of  a  suit,  is  in  the  hands  or  power  of 
the  adverse  party,  the  practice  is  to  give  him  or  his  attorney 
notice  to  produce  it.  If,  upon  such  notice,  the  paper  is 
not  produced,  it  is  usual  to  allow  its  contents  to  be  proved. 
But  here  the  appellant  contends  that  he  has  shown  the 
custody  of  the  receipt  to  be  in  the  Reeds;  that  it  was 
placed  in  the  hands  of  their  attorney,  and  that  the  posses- 
sion of  the  attorney  is  the  possession  of  the  principal 
Admit  this  reasoning  to  be  correct:  still  there  is  no  foun- 
dation for  secondary  evidence,  because  neither  attorney  nor 
client  has  received  notice  to  produce  the  instrument  on 
the  trial. 

It  is  argued  that  the  defendant's  grounds  of  objection  to 
the  proposed  evidence  are  too  general;  that  this  Court  has 
repeatedly  decided  it  to  be  insufficient  to  object  to  the 
whole  evidence;  and  that  the  specific  ground  should  be 
pointed  out.  These  positions,  when  applied  to  this  case, 
are  untenable.  The  decisions  referred  to,  apply  only  where 
the  offered  evidence  is  admitted  over  an  objection  which 
does  not  specifically  point  out  the  ground  upon  which  it 
is  predicated.    But  in  the  present  case  the  objection  was 
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sustained.    And  in  favor  of  the  rnling  of  the  Court,  we   Nov.  Tenn, 
will  look  into  the  whole  record,  in  order  to  determine       ^o^» 
whether  a  foundation  sufficient  to  authorize  proof  of  the    The  Nsw- 
contents  of  the  instrument  has  been  laid.     This  being  Salbm  Rail* 
done,  it  is  plainly  seen  wherein  that  foundation  is  defec-    *^^  ^^* 
tive.     The  law,  when  applied  to  the  evidence  actually    Gilubspt. 
given,  at  once  shows  its  deficiency,  because  it  does  not 
prove  notice  to  produce  the  receipt. 

Moreover,  it  was  the  right  of  the  defendant,  when  the 
objection  was  sustained,  to  have  the  grounds  of  the  deci- 
sion  specifically  stated  in  the  record;  and  having  failed  to 
make  a  proper  application  to  the  Court  for  that  purpose, 
it  is  not  for  him  to  say  that  such  grounds  are  not  suffi- 
ciently specific 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

&  W.  Parker  and  X  Perry y  for  the  appellant. 

/  A.  Fay^  for  the  appellees. 


The  New-Albant  and  Salem  Railroad  Company  v. 

GiLLESPY. 

In  a  rait  against  a  railroad  company,  a  stockholder  is  a  competent  witness  for 
the  company. 

APPEAL  from  the  Putnam  Circuit  Court.  Wedneada^, 

Davison,  J- —  Catharine  OiUespy^  the  plaintiff  below,  iSled 
her  complaint  in  the  office  of  the  New* Albany  and  Salem 
Railroad  Company^  alleging,  inter  a/ta,  that  she  was  the 
owner  of  certain  land  in  Putnam  county,  (describing  it), 
through  which  said  company  had  located  and  constructed 
their  road;  and  praying  the  appointment  of  commissioners 
to  assess  the  damage  occasioned  by  such  construction,  &c; 
whereupon  commissioners  were  appointed,  who  awarded 


346 


CASES  IN  THE  SUPREME  COURT 


Nov.  Tom, 

1855. 

RiCKBTTS 

T. 

Lows. 


the  plaintiff  100  dollars,  from  which  award  she  appealed. 
In  the  Circ5uit  Court  there  was  a  verdict  in  favor  of  the 
plaintiff  for  300  dollars.  New  trial  refused,  and  judgment 
on  the  verdict.  The  company,  who  were  the  defendants, 
appealed  to  this  Court. 

Upon  the  trial,  the  defendants  offered  one  David  L 
Southard  as  a  witness,  who,  being  examined  on  oath, 
stated  that  he  was  a  stockholder  in  said  company;  but  the 
Court,  on  the  plaintiff's  objection,  refused  to  permit  his 
introduction.     This  refusal  is  the  only  error  assigned 

We  have  decided  that  in  a  suit  against  a  railroad  com* 
pany,  a  stockholder  is  a  competent  witness  for  the  com- 
pany. The  Newcastle  and  Richmond  Railroad  Company  v. 
Brumba^^j  5  Ind.  IL  543.  The  interest  of  such  witness 
goes  only  to  his  credibility.  2  R.  S.  80.  The  case  jost 
cited,  being  directly  in  point,  is  decisive  of  the  one  under 
consideration. 

The  judgment  must  be  reversed. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Doffgi/j  for  the  appellants. 

J.  A.  MatsoUy  for  the  appellee. 


RicKETTs  V.  Lowe. 


Tliundojf, 
December  13. 


APPEAL  from  the  Decatur  Court  of  Common  Fleas. 

Stuart,  J. — This  was  an  action  of  trespass  on  the  case 
upon  promises,  instituted  in  January^  1853,  under  the  old 
forms.  The  declaration  sets  up  a  special  contract  in  wri- 
ting, whereby  the  defendant,  Lowe^  in  March^  1852,  agreed 
to  furnish  Ricketts  all  the  grave-stones,  monuments,  or 
anything  of  the  kind  he  might  want,  all  of  good  quality, 
and  well  finished,  ready  for  lettering,  for  which  Ricketts 
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was  to  pay  in  cash  notes,  such  as  he  might  get  for  the  ^ot.  Term, 


stone,  to  be  drawn  without  benefit  of  appraisement,  and , 
due.  on  or  before  December  25, 1852.    The  article  contains 
some  other  stipulations,  looking  rather  to  a  partnership 
between  Lowe  and  BiekeUs.    Breach,  a  failure  to  deUver 
the  grave-stones  and  monuments  as  requested 

Jury  trial  on  the  plea  of  the  general  issue.  Verdict  and 
judgment  for  the  defendant.  The  evidence  is  made  part 
of  the  record,  in  proper  fomu 

The  evidence  fiilly  sustains  the  verdict  of  the  jury. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

J.  TT.  Gordon  and  D.  Kelso,  for  the  appellant 

JB.  TT.  WUson,  for  the  appellee. 


1855. 


Sbxino 

V. 


Bering  v.  Findlay. 

Under  <mr  statate,  tiie  anjgnor  of  a  note  warrants  that  the  maker  is  liable  on 

the  note  and  able  to  pay  it. 
Bat  if  the  assignee  neglects  to  use  dne  diligence  in  sning  the  maker,  and 

seeks  to  haye  reoonrse  upon  the  assignor,  he  mast  proTe  the  inability  of  the 

maker,  from  want  of  property  liable  to  execution,  to  pay  any  part  of  the 

debt 


APPEAL  from  the  Jefferson  Circuit  Court. 

Stuart,  J. — Suit  by  Findlay,  the  assignee,  against  Ser* 
ing,  the  assignor,  of  a  promissory  note.  In  excuse  for  not 
prosecuting  the  maker  to  insolvency,  it  was  alleged  that 
Ruckle,  the  maker,  was  insolvent  at  the  maturity  of  the 
note,  and  when  suit  was  commenced.  Pleas,  non  assump- 
sit and  want  of  consideration. 

The  evidence,  as  to  the  insolvency  of  the  maker,  was, 
^thot  he  was  generally  understood  to  be  insolvent  at  the 
maturity  of  the  note,  and  that  he  was  then  insolvent.'' 

This  evidence  was  not  sufficient    Herald  v.  ScoU,  2 


TTanda^, 
December  13. 
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Nov.  Term, 

1858. 

WiLOOX 
▼. 

Datis. 
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Ind.  R.  55.  It  18  irae  that,  tinder  our  statate,  ihe  assignor 
warrants  that  the  maker  is  liable  on  the  note,  and  able  to 
pay  it  Howell  v.  WUson^  2  Blackf.  418.  K  the  assignee 
neglects  to  use  due  diligence  in  suing  the  maker,  and 
seeks  to  come  back  on  the  assignor,  he  must  prove  the 
inability  of  the  maker,  from  want  of  property  liable  to 
execution,  to  pay  any  part  of  the  given  debt.  2  Ind^ 
supra^  and  the  authorities  there  cited. 

The  evidence  of  the  maker's  insolvency  is  not  sufficient 
to  entitle  Findlay^  the  assignee,  to  recover. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

T.  G.  Marshall^  for  the  appellant 

W.  M.  Dunn  and  A.  W.  Hendricks^  for  the  appeUee. 


Wilcox  and  Another  v.  Davis  and  Others. 

The  directors  of  the  Naa-TVenton  and  Southgaie  Bridge  and  Road  Company 
were  held  to  be  liable,  in  their  indiyidnal  property,  over  and  above  the  sol- 
Tent  stock  of  the  companj,  for  a  debt  contracted  in  the  name  of  the  com- 
pany for  the  erection  of  a  bridge. 


Thundmf, 
December  13. 


APPEAL  from  the  Franklin  Curcuit  Court 
Perkins,  J.-^Thi8  is  a  suit  by  Wilcox  and  Reed  against 
the  directors  of  the  ^^New-TrenUm  and  SotUhgate  Bridge 
and  Road  Company^  to  recover  the  balance  due  upon  a 
contract  for  building  a  bridge  on  the  line  of  said  road, 
over  the  White  Water  river.  The  suit  is  against  the  direc- 
tors personally,  and  seeks  to  hold  them  individually  liable. 
The  complaint  sets  out  facts  sufficient  for  that  purpose, 
if  the  law  subjects  the  directors  to  such  liability. 

The  complaint  was  demurred  to,  and  the  demurrer  \vas 
sustained,  on  the  ground  that,  under  the  charter,  the  direc- 
tors were  not  individually  liable. 
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The  coirectness  of  that  decision  is  the  only  point  before  Nor.  Term, 


this  Court 


1855. 


The  charter  of  the  company  is  as  follows:  Wilcox 


T. 


"Sec.  1.  Be  it  enacted  by,"  &c.,  "that,"  &c.,  "be,"  &c.,  Davis. 
"and  by,"  &c.,  "and  enjoy  all  powers  necessary  for  the 
constroction  and  maintenance  of  a  bridge  over,"  &c.,  "at," 
&c.,  "and  said  company  may  collect  such  toll,"  &c 

"  Sec.  2.  Said  company,  on  the  construction  of  a  good 
and  substantial  road,  shall  have  all  the  powers  given  by 
the  general  laws  of  this  state  for  the  construction  of  plank- 
roads,  and  be  governed  in  all  things  by  this  act,  and  an 
act  authorizing  the  construction  of  plank-roads,  approved 
January  15,  1849,  and  the  acts  amendatory  thereto ;  pro- 
vided, however,  said  company  may  organize  and  com- 
mence the  work  whenever  good  stock  to  the  amount  of 
two  hundred  dollars  per  mile  shall  have  been  subscribed. 

"  Sec.  3.  This  act  shall  be  a  public  act,"  &c 

The  23d  section  of  the  plank-road  act  of  1849,  above 
refeired  to,  and  made  part  of  the  charter  of  the  "JVfett?- 
Trenton  and  Southgate  Bridge  a/nd  Road  Companyy^  en- 
acted that — ^^  The  directors  of  any  company  that  may  be 
formed  under  the  provisions  of  this  act,  shall  be  liable,  in 
their  individual  property,  for  any  debts  they  may  contract 
in  the  name  of  the  company  as  aforesaid,  over  and  above 
the  solvent  stock  of  any  company  formed  as  aforesaid." 

It  is  admitted  that  if  the  debt  sued  for  had  been  con- 
tracted for  the  construction  of  the  road,  this  suit  against 
the  directors  making  the  contract  could  be  sustained,  and 
that  tiiey  would  be  individually  liable ;  but  it  is  insisted 
that  they  can  not,  under  the  charter,  be  rendered  so  liable 
for  debts  contracted  in  and  about  the  building  of  the 
bridge. 

Bat  it  is  the  same  company,  acting  under  the  same 
general  powers,  that  builds  both  the  bridge  and  the  road ; 
both  are  built  on  the  strength  of  the  general  stock  of  the 
company;  both  are,  when  built,  alike  the  property  of  the 
company,  and  the  source  of  profit  and  loss  to  the  com- 
pany. 

We  can  not  perceive  that  the  company  acts  in  one 
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Not.  Term,  character  as  bridge  builder,  and  another  as  road  builder, 
^^^*      or  that  there  is  any  different  liability  as  to  one  or  the 
Mabshali.    other. 

BiLLuratLT.      P^r  Curiam. — The  judgment  is  reversed -^th  costs. 
Cause  remanded,  &c. 
J.  D.  Howlandy  for  the  appellants. 
O.  Holland^  for  the  appellees. 


1134 


Marshall  and  Another  v.  Billinosly  and  Another. 

That  a  note  and  mortgage  were  procured  by  fraad,  may  be  set  np  as  veil  in  a 
suit  by  an  assignee  as  in  a  tnit  by  the  person  to  whom  they  were  made. 

Where  a  party  enters  into  a  contract,  upon  an  inadequate  considentioB, 
nnder  circomstances  of  pecuniary  embarrassment,  and  weakness  of  mind 
occasioned  by  habitual  drunkenness,  and  the  person  with  whom  he  con- 
tracts is  enterprising  and  sagacious  and  takes  an  unconscientious  adTantage, 
a  Court  of  equity  will  set  the  oonmct  aside. 

A  person  who,  with  his  eyes  open,  purchases  property  at  a  price  gnady 
exceeding  its  yalue,  can  not  obtain  relief  in  equity  on  that  account;  bat 
when  the  purchase,  at  such  price,  is  a  mere  condition  to  the  obtaining  of  a 
loan,  equity  may  grant  relief. 

]^^^^'  APPEAL  from  the  Dearborn  Circuit  CJourt 

GooKiNS,  J. — ^Bill  in  chancery  by  BilHnffsfyy  as  the  as- 
signee of  Major^  against  W.  T.  Mars/uUl,  the  mortgagor, 
and  Heathy  Marshall,  his  grantee  of  the  mortgaged  pre- 
mises, for  foreclosure.  The  mortgage  was  given  to  secore 
the  following  notes,  dated  August  7, 1849,  one  for  200  dol- 
lars, due  one  year  after  date,  one  for  235  dollars  and  32 
cents,  and  another  for  258  dollars  and  72  cents,  both  due 
three  years  after  date,  and  all  drawing  interest  from  date. 
The  mortgage  was  of  a  halfnsection  of  land.  The  bill  is 
in  the  usual  form.  Certain  junior  incumbrancers  were 
m€ule  parties;  but  as  no  questions  in  reference  to  them  are 
made  in  this  Court,  they  need  not  be  frirther  noticed. 
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W.  T.  Marshall  answered,  admitting  the  execution  of  Nov.  Tmn, 
the  notes  and  mortgage  to  MajoTj  but  saying  they  were  ^°^* 
obtained  from  him  by  fraud,  and  setting  up  incapacity  Marshall 
firoro  drunkenness,  as  a  defence.  His  original  answer  and  Billikqslt. 
amendment,  which  are  made  a  cross-bill  against  BiUingsly 
and  Major  J  make  the  foUowing  case:  That  being  embar* 
rassed  with  debts,  he  applied  to  Major  for  his  services 
in  negotiating  a  loan,  who  endeavored  to  procure  it,  but 
without  success;  that  Major  then  proposed  to  sell  him 
two  notes  he  held  against  Hume  and  Log'aUj  dated  in 
Augiuij  1839,  each  for  159  dollars,  besides  interest,  and, 
on  condition  that  he  would  buy  said  notes,  proposed  to 
lend  him  a  small  sum;  that  he  accepted  the  offer,  and 
took  an  assignment  of  the  notes  of  Bume  and  Logan, 
without  recourse,  which,  with  a  small  sum  of  money  and 
a  note  of  Major^s  for  a  small  amount,  constituted  the  only 
consideration  of  the  notes  mentioned  in  the  mortgage; 
that  Major  represented  Hume  and  Logan  to  be  solvent, 
knowing  they  were  worthless;  that  he  knew,  also,  that  the 
defendant  Marshall  was  embarrassed  with  debts,  and  that 
he  was  not  in  a  situation  to  buy  notes,  but  that  he  would 
not  have  lent  him  any  money  except  on  the  condition  of 
his  buying  said  notes ;  that  he  took  advantage  of  his  em- 
bairaasments,  and  of  his  incapacity  from  habitual  drunk- 
enness to  transact  business  safely,  to  sell  him  said  worth- 
less notes,  and  to  obtain  an  unlawful  and  usurious  con- 
sideration for  the  use  of  money,  and  an  unconscionable 
advantage  of  him.  He  admits  his  sale  of  the  mortgaged 
premises  to  his  mother,  Heathp  MarshalL  He  brings  into 
Court  the  notes  of  Hume  and  Logan^  and  offers  to  return 
them  to  Major. 

The  answer  and  cross-bill  of  Heathy  Marshall  make  sub- 
stantially the  same  case. 

In  answer  to  the  cross-bills,  BiUingsly  says  he  knows 
nothing  of  the  original  transaction,  and  says  the  notes 
^Krere  assigned  to  him  upon  a  valuable  consideration, 
which  is  not  impeached.  Under  our  statute,  however,  the 
notes  and  mortgage  are  open  to  the  same  defence  as  if 
they  bad  not  been  assigned. 
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Nor.  Term,  Mojor^  in  his  answer  to  the  cross-biUs,  admits  that  Mar- 
^^^*      shaU  applied  to   him  to  borrow  money.     The  amoimt 

Mabsrall  sought  was  1,500  dollars.  He  says  he  infonned  Mwr$kaU 
BiLUKOfLT.  that  he  had  no  money  to  lend ;  that  he  endeavored,  with- 
out success,  to  procure  a  loan  for  him.  He  denies  any 
particular  knowledge  of  the  nature  and  extent  of  Mat' 
shalPs  embarrassments;  says  he  spoke  of  some  small 
debts,  but  the  particular  use  he  wished  to  make  of  the 
money  was  to  enable  him  to  get  out  stone  and  timber, 
of  which  he  had  an  abundance  on  his  farm,  which  lay 
upon  the  canal,  to  carry  to  market.  He  states  the  con- 
sideration of  the  notes  mentioned  in  the  mortgage  to  be 
200  dollars,  a  part  of  which  he  paid  at  the  time,  and  for 
the  residue  he  gave  his  note,  which  he  paid  to  MarshaWs 
assignee  soon  after;  and  the  two  notes  he  held  against 
Hume  and  Logan.  He  admits  that  Marshall  had  not,  as 
he  presumed,  money  with  which  to  buy  notes,  and  that 
he  would  not  have  loaned  him  the  200  dollars,  except 
upon  condition  that  he  would  purchase  the  notes  of  Bume 
and  Logan,  but  denies  that  he  first  proposed  to  sell  him 
said  notes.  He  says  that  in  conversation  Marshall  had 
informed  him  that  he  was  acquainted  with  Hume,  from 
whom  he  had  learned  of  his  indebtedness  to  Major;  that 
he  stated  that  Hume  was  good,  and  had  property,  and  that 
said  debt  could  be  collected.  He  states  that  he  told  Mar* 
shall  that  he  had  supposed  Hume  to  be  insolvent,  and  that 
Logan  had  gone  to  Arkamas ;  that  he  had  heard  that  he 
was  supposed  to  be  solvent,  but  that  he  did  not  know 
where  he  was ;  that  he  further  stated  to  Marshall  that  he 
had  once  commenced  suit  against  Hume,  but  having  heard 
that  he  intended  to  rely  upon  the  defence  of  infancy  at 
the  time  of  giving  the  note,  he  withdrew  the  suit;  that 
Marshall,  in  answer  to  this,  assured  him  that  he  was  well 
acquainted  with  Hume;  that  he  had  a  house  and  lot  in 
Cincinnati,  worth  some  3,000  dollars,  and  that  the  money 
could  be  made  out  of  him  in  a  short  time;  whereupon  he 
proposed  to  sell  him  the  notes  at  the  amount  then  due 
upon  them,  payable  three  years  after  date  with  interest, 
and  to  assign  them  without  recourse,  and  to  loan  him 
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200  doUais,  and  take  a  mortgage  for  ihe  whole,  which  Nov.  Term, 
was  done;  that  at  the  close  of  the  transaction,  Marshall      ^^^' 
boasted  that  he  would  collect  the  notes  from  Hume  within    Marshall 
three  months.     He  denies  having  taken  any  more  than  BiLunasLT. 
lawfiil  interest,  and  denies  that  Marshall  was  incapable 
from  drunkenness  to  transact  business,  but  says  he  was 
fully  competent.     The  answers  are  put  in  under  oath,  as 
required  by  the  bill. 

All  the  answers,  on  both  sides,  were  put  in  issue  by 
replications. 

The  following  facts  we  conceive  to  be  established  by 
the  proofs. 

In  the  summer  of  1849,  W.  T.  Marshall  applied  to  the 
defendant  Major j  residing  at  Lawrenceburgh^  to  negotiate 
a  loan  for  him  of  about  1,500  dollars,  for  the  ostensible 
purpose  of  carrying  on  the  business  of  getting  out  timber 
and  stone  upon  his  farm  lying  on  the  canal,  to  be  sent  to 
market.  Major  endeavored  to  procure  the  loan,  without 
success.  Marshall  visited  Lawrenceburgh  three  times  on 
this  business.  On  his  first  visit  he  was  accompanied  by 
one  Hume,  On  being  inquired  of  by  Major  who  this 
person  was,  Marshall  informed  him  that  it  was  Hurne^  who 
did  not  wish  to  be  recognized  by  Major^  fearing  the  latter 
might  sue  him  upon  some  notes  he  held  against  him. 
This  incident  seems  to  have  led  to  a  negotiation  between 
Major  and  Marshall^  which  resulted  in  the  loan  by  the 
former  to  the  latter  of  200  dollars,  and  the  purchase  by 
Marshall  from  Major  of  two  notes  he  held  against  said 
Hume  and  one  Logan,  dated  in  August,  1839,  one  of  which, 
with  interest,  then  amounted  to  235  dollars  and  32  cents, 
and  the  other  to  258  dollars  and  72  cents,  for  which  sev- 
eral amounts  W.  T.  Marshall  executed  to  Major  the  mort* 
gage  sought  to  be  foreclosed,  dated  August  7, 1849,  paya- 
ble in  one  and  three  years  from  date,  with  interest  from 
date;  and  Major  assigned  to  Marshall  the  notes  of  Hum£ 
and  Logan,  without  recourse.  Major,  at  the  time  of  the 
transaction,  told  Marshall  that  he  had  supposed  that  Hume 
was  not  good,  and  that  Logan  had  left  the  coimtry  some 
years  before  and  gone  to  Arkansas;  that  he  had  heard  a 
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Not.  Term,  report  that  Logan  was  good,  but  did  not  know  where  he 
^^^'  was.  Marshall  expressed  the  opinion  that  the  money 
Marshall  could  be  made  off  of  Hutme^  who,  he  said,  had  a  honse  and 
BiLLiKosLT.  lot  in  Oincinnaii  worth  3,000  dollars.  Major  was  aware 
that  Marshall  had  not  money  with  which  to  buy  notes; 
and  he  would  not  have  loaned  the  200  dollars  to  Marshall^ 
except  upon  condition  that  he  would  buy  the  notes  of 
Hume  and  Logan.  Marshall  got  80  dollars,  at  the  time 
saying  he  wanted  a  little  money  to  pay  off  a  judgment 
and  some  other  small  debts.  For  the  residue,  Major  gave 
his  due*bill,  which  he  afterwards  paid  to  MarshaWs  as- 
signee. During  the  negotiation.  Major  informed  Marshall 
that  he  had  once  brought  suit  against  Hume  on  the  notes; 
that  Hume  set  up  the  defence  of  infancy;  and  that  fearing 
he  would  prove  it,  and  for  the  purpose  of  making  inquiries, 
he  dismissed  the  suit.  It  also  appeared  in  evidence  that 
Hume  was  a  minor  when  the  notes  were  given,  and  that 
they  were  not  given  for  necessaries. 

For  ten  or  fifteen  years  before  the  giving  of  the  mort- 
gage, W.  T.  Marshall  had  been  a  habitual  drunkard. 
There  was  a  preponderance  of  evidence  that  about  the 
time  of  this  transaction,  he  was  capable  of  transacting 
business  when  not  intoxicated.  During  his  visits  to  Law- 
renceburgh  to  procure  money,  he  lodged  with  one  JEZbrn* 
bergery  an  inn-keeper,  and  paid  his  tavern  bills  by  orders 
drawn  on  Major^  who  paid  them  out  of  the  200  dollars 
loaned.  Marshall^  during  these  visits,  was  always  drink- 
ing, and  carried  his  bottle  to  bed  with  him,  or  had  a  glass 
of  liquor  set  at  his  bedside.  In  the  opinion  of  Hombergery 
and  of  Kwnkle^  his  bar-keeper,  he  was  not,  during  any  of 
said  visits,  capable  of  transacting  business.  Armstrongs 
another  witness,  stated  that  in  his  opinion  Marshall  had 
been  incapable  of  transacting  business  for  six  or  seven 
years. 

It  was  proved  that  Hume  was  a  drunken  printer  residing 
in  Cincinnati;  that  he  died  in  October^  1849,  utterly  wortli- 
less;  that  he  died  of  a  disease  of  the  lungs,  brought  on, 
probably,  by  his  irregular  habits;  that  for  two  years  before 
his  death,  he  had  not  been  able  to  earn  a  living,  and  not 
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more  than  that  for  the  two  years  preceding.     He  lived  in  ^o^-  Term, 
a  house  sitaated  upon  a  lot  in  Cincinnati^  which  he  pur-      ^^^' 
chased  for  400  dollars  about  1840,  and  on  which  he  paid  a    Mabshall 
little  over  100  dollars.     The  house  was  a  framed  building,  Biixiho«lt. 
and  was  erected  by  Hume^  at  a  cost  of  about  250  dollars. 
He  soon  after  sold  the  property  to  his  father-in-law,  Dowd, 
who,  during  his  life,  and  his  widow  after  his  death,  permit- 
ted JBkime  to  occupy  the  house  until  the  death  of  the  latter, 
free  of  rent.     There  were  circumstances  tending  slightly 
to  show  that  the  property  was  covered  for  the  use  of  Hume; 
but  there  was  no  proof  that  such  was  the  fact.     The  testi- 
mony, so  far  as  it  goes,  raises  a  stronger  presumption  that 
he  lived  there  as  an  object  of  charity,  than  that  the  pro- 
perty was  fraudulently  covered.    It  further  appeared  that 
in  the  latter  part  of  Burners  life,  he  and  Marshall  were  inti- 
mate, and  habitual  drinkers  together. 

Tibbs^  Cloud  and  Murdoch^  witnesses  for  the  plaintiff, 
testified  that  Marskally  in  their  opinion,  was  capable,  when 
sober,  of  transacting  business.  They  discovered  nothing 
like  insanity  about  him,  and  give  a  few  instances  of  con- 
tracts made  by  him. 

Major  was  examined  as  a  witness,  at  the  instance  of 
BUUngsly.  He  detailed  the  transaction  which  led  to  the 
taking  of  the  mortgage,  substantially  as  stated  in  his  an- 
swer. 

In  reviewing  this  case,  we  have  arrived  at  the  conclu- 
sion that  the  mortgage,  to  the  extent  of  the  two  notes  of 
Hume  and  Logan^  purchased  by  W.  T.  Marshall  from 
MtgoT^  can  not  be  sustained  in  a  Court  of  equity.  It  is 
evident  that  those  notes  had  no  appreciable  value,  and 
that  they  were  regarded  as  worthless,  or  nearly  so,  by  the 
holder,  at  the  time  he  sold  them  to  MarshcUl  and  indorsed 
them  without  recourse.  Loga/n  was  gone  to  parts  un- 
known. The  short  distance  and  fieicilities  for  intercourse 
between  Lawreneebwrgh  and  Cirmwnati^  connected  with 
the  fact  that  he  had  held  the  notes  for  ten  years,  and  had 
once  brought  suit  against  Hume  upon  them,  raise  a  very 
strong  presumption  that  Major  was  aware  of  Hum^s  utter 
worthlessness.     Indeed,  Major  does  not  state  in  his  an- 
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BoT.  TeBB,   Bwer,  that  he  belieyed  Hume  had  any  piopeily.    He  pro- 
^Q^*      dently  states,  that  from  what  ISarikaU  told  him,  he  be- 

HuwKAu   lieved  that  MarskaU  believed  he  could  coliect  the  notes 

BuxorotLT.  fxom  Ekime,  If  Marshall  did  so  beUeve,  with  the  know- 
ledge his  intimacy  with  Sime  must  have  given  him  of  his 
drcumstances,  and  with  the  information  that  he  was  rely- 
ing upon  the  defence  of  infancy,  which  Major  commnni- 
cated  to  him,  it  goes  fhrtber  to  establish  the  imbecility  of 
Marshall^  than  any  other  proof  in  the  record. 

We  do  not  think  MourshaXPs  incapacity  from  dmnken- 
ness  alone  sufficient  to  avoid  his  contract;  but  when  a 
transaction  is  characterized  by  weakness  of  mind,  pecu- 
niary embairassment,  inadequacy  of  foice,  an  enterpzisiiig 
and  sagacious  adversary,  and  an  unconscientious  advan- 
tage, a  Court  of  equity  will  set  the  transaction  aside. 
McCormick  v.  McUinj  5  Black£  509.  We  think  all  these 
elements  combine  in  the  transaction  presented  by  tiiis 
record.  Mc^'or  well  knew  that  MarshtUl  had  not  money 
to  buy  notes  with,  even  had  they  been  good.  He  came  to 
borrow  money.  He  wants  1,500  dollars  to  enable  him  to 
get  out  stone  and  timber  to  send  to  market.  His  demand 
is  finally  reduced  to  200  dollars,  to  meet  some  immediate 
pressure,  of  which  he  gets  in  hand  only  80  dollars ;  he  pays 
his  tavern  bills  by  orders  on  Major ^  and  yet  Major  admits 

'  that  he  refused  to  loan  even  that  sum,  except  upon  condi- 

tion that  he  would  purchase  the  notes.  If  a  man,  with  his 
eyes  open,  choose  to  buy  property,  he  may  give  what  price 
he  pleases,  and  will  i^ply  to  a  Court  of  equity  for  relief  in 
vain ;  but  this  was  not  a  sale  of  property.  It  was  money 
Marshall  wanted,  and  the  purchase  was  yielded  to  by  him 
as  the  only  means  of  obtaining  a  loan.  The  case  of  Coir 
leU  V.  Preston^  15  Eng.  Law  and  Eq.  E.  101,  in  which  relief 
was  granted,  was  in  many  of  its  features  like  the  present 
The  most  essential  difference  between  the  two,  is,  that  in 
that  case  the  borrower,  without  any  degree  of  imbecility 
or  incapacity  shown,  was  forced  by  his  necessities  to  pll^ 
chase  property  at  ten  times  its  value,  as  the  only  condition 
on  which  he  could  obtain  a  loan ;  while  in  this  case  we 
find  the  borrower,  with  greatly  weakened  powers  of  mind, 
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under  the  pressure  of  pecuniary  embairassments,  and  prob*  Not.  Teim, 
ably  tbe  reaistlesB  demands  of  a  depraved  appetite,  yield-      ^o5S. 
ing  to  the  purchase  of  property  of  no  appreciable  value,  as        Cox 
the  only  condition  of  obtaining  a  loan  in  no  respect  ade-    Bbtkolm. 
qiiate  to  the  use  to  which  it  was  ostensibly  to  be  applied. 
In  these  respects  the  claim  for  relief  is  stronger  than  in 
that  above  quoted.   Lawley  v.  Hooper^  3  AtL  278,  is  a  very 
similar  case,  in  which,  although  Ld.  Ch.  Hardwiche  said 
he  would,  if  necessary,  have  found  the  transaction  usu- 
rious, yet  he  did  not  deem  it  necessary  to  put  the  case  on 
that  ground,  for,  independent  of  it,  it  was  an  unconseien- 
tious  bargain,  which  he  would  not  allow  tp  stand. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  vrith  instructions  to  the  Circuit  Court, 
to  enter  a  judgment  for  the  plaintiff  below  for  the  amount 
of  the  200  dollar  note  and  interest,  and  a  foreclosure  of  the 
mortgage  for  that  amount,  with  leave  to  the  defendant 
Mogor  to  withdraw  the  notes  of  Hmne  and  Logatn^  which 
were  brought  into  Court  with  the  answer  of  W.  T.  Mar^ 
skalL 

P.  lu  E^fooneTj  for  the  appellants. 

JX  &  Major  J  for  the  appellees. 


Cox  V.  Reynolds, 


If  « tmct  of  land  be  sold  with  a  lepreseoUtioii  thai  it  contains  a  certain  niiiib> 
bcr  of  acres,  and  there  be  a  deficiencj  in  quantity,  the  rendor,  if  he  prefers 
to  retain  the  land,  and  to  set  up  the  misrepresentation  in  reduction  of  the 
priee,  is  entitled  to  an  abatement  of  the  purcfaaae-money  for  so  mnch  only 
aa  the  quaati^  ftUs  short  of  the  representation. 

If  the  Y&ador  fitlsely  represent  that  the  tract  contains  a  particniar  parcel  of 
land — which  is  of  no  yalne  except  for  the  site  of  a  miU-dAm — the  rendee 
would  seem  to  be  entitled  to  no  greater  abatement  of  the  pnrchase-money 
i  the  coat  of  procniing  it* 
Vol.  VIL-17 
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Not.  Term,    In  •  011U  by  the  Tendor  to  reeoirer  one  of  seyenl  iiutalmeBts  of  putlMM- 
1856.  money,  if  the  purchaser,  by  reason  of  fiUse  representations  of  the  Tender,  is 

~ entitled  to  an  abatement,  though  to  an  amount  less  than  subsequent  instal- 

^^  ments,  it  is  his  light  to  hare  lliat  abatement  made  in  sndi  suit. 

Sktkoij)!.  1^*  Mid  amffl  to  £.  At  the  time  of  the  sale,  A.  had  to  his  aenioep  as  BiUsr, 
one  C,  who,  after  the  sale,  continued  in  the  mill,  in  the  same  employmont, 
as  the  serTant  of  B,  A,,  when  he  sold  the  mill,  had  a  quantity  of  wheat  of 
bis  own  therein,  which  he  left,  afl;er  the  sale,  to  be  manufactured  hkto  floor, 
which  ftd  C.  knew. 
^eU,  that  B.,  under  the  drctonstanoee,  became  a  bailee  of  the  wiieal  fot  re- 
,    ward—responsible  for  its  safe  keeping  and  for  the  return  of  the  flour  maan- 

factuied  therefrom  to  A. 
Hdd,  also,  that  whether  B,  had  personal  knowledge  that  A.  had  eo  left  the 

wheat,  was  ttumpottatnt. 
Bdd,  also,  tiiat  if  B.  or  his  senrants  used  or  disposed  of  the  'vriieat,  assumpsit 
would  lie  against  B.,  without  any  preTious  demand  of  the  wheat 


Thnrtdajf,         APPEAL  firom  the  Henrp  Circuit  CJonrt 

Davison,  J. — Assumpsit.  The  dedaration  contains  four 
counts.  The  first  is  upon  a  promissory  note  for  218  dd- 
lars.  The  second  and  third  are  in  substance  the  same. 
They  aver  that  the  defendant  was  a  miller,  and  at  his 
request  the  plaintifT  had  delivered  to  him  four  hundred 
bushels  of  wheat,  to  be  safsly  kept,  manufeictnred  into 
flour,  and  returned  to  the  plaintiff  for  a  reasonable  reward; 
yet  the  defendant  had  not  manufactured  said  wheat  and 
re-deUvered  it,  nor  had  he  safely  kept  the  same,  but,  on  the 
contrary,  he  had  carelessly,  &c,  allowed  it  to  be  taken  and 
carried  away  by  his  servants,  and,  without  the  plaintiff's 
authority,  sold,  wasted  and  destroyed,  &c.  The  fourth 
count  raises  no  point  in  the  case. 

Pleas,  1.  The  general  issue.  2.  That  the  note  is  with- 
out consideration.  3.  That  it  was  given  to  secure,  in 
part,  the  purchase-money  of  a  certain  mill,  and  mill  priv* 
ileges,  and  land  thereto  attached;  that  before  and  at  the 
time  the  note  was  executed,  the  plaintiff  falsely  repie- 
sented  that  said  land  embraced  both  banks  of  the  stream 
on  which  the  mill  is  situate,  at  or  near  the  place  where  a 
certain  county  road  crosses  said  stream,  about  three  hun- 
dred yards  below  the  place  where  the  dam  now  belonging 
to  said  miU  is  situate,  and  which  forms  the  most  valuable 
location  for  said  mill,  and  without  which  said  mill  piivi- 
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leges  are  of  less  value  by  500  doUais;  when,  in  truth,  &c.,  ^o^-  '^«™. 
the  plaintiff  did  not  own  both  banks  of  the  stream,  &c.       1^^' 
There  is  also  a  plea  of  set-off  Cox 

These  pleas  led  to  issues  of  fact     Verdict  against  the    Betvold$. 
defendant  for  125  dollars.     New  trial  refused,  and  judg- 
ment   From  this  judgment  the  plaintiff  appeals  to  this 
Court 

The  evidence  is  not  all  before  us.  I^  appears,  however, 
to  be  conceded  that  the  note  sued  on,  with  three  other 
notes,  for  400  dollars  each,  not  yet  due,  was  given  by  Rey^ 
nolds  to  Cox  tat  a  mill  and  an  acre  and  a  half  of  land;  that 
when  Cdx  sold  the  mill,  he  had  in  his  employ,  as  miller, 
one  Pike,  who,  after  the  sale,  continued  in  the  employment 
o{  Reynolds  as  his  miller;  that  ChZy  before  the  sale,  had 
purchased  and  put  into  the  mill  four  hundred  bushels  of 
wheat,  which,  at  the  time  of  the  sale,  was  in  the  mill,  and 
which  he  left  there  to  be  manuEactured  into  flour. 

At  the  proper  time,  the  plaintiff  moved  the  C!ourt  to 
iiisimct  the  jury  substantially  as  follows: 

1.  If,  before  the  trade  was  consummated,  the  plaintiff 
represented  to  the  defendant  that  he  was  the  owner  of  the 
tract  which  he  proposed  to  sell,  and  that  it  contained  an 
acre  and  a  half  of  land,  and  the  deed  made  pursuant  to 
the  sale  did  not  contain  that  quantity,  the  defendant  would 
only  be  entitled  to  an  abatement  of  so  much  of  the  pur- 
chase-money as  the  land  not  conveyed  is  really  worth. 

2.  If  the  deed  contains  one  acre  and  a  half^  the  quan- 
tity sold,  bat  the  plaintiff,  at  the  time  of  the  sale,  mis- 
represented the  land  as  to  its  locality,  and  if  the  land 
represented  to  be  in  the  tract,  but  not  conveyed,  is  only 
valuable  for  the  construction  of  a  new  dam,  and  to  be 
overflowed  by  the  pool  of  a  dam,  which  land  the  defend- 
ant can  procure  by  writ  of  ad  quod  damnum  or  otherwise, 
he  would  be  only  entitled  to  an  abatement  equal  to  the 
coet  of  procuring  it 

3.  If  Cox  sold  Reynolds  a  mill  property  for  4,000  dollars, 
of  which  there  is  still  unpaid  1,200  dollars,  exclusive  of  the 
note  in  suit,  and  if,  at  the  time  of  the  trade,  Oox  repre^^ 
seated  that  the  boundaries  included  ground  not  covered  by 
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Not.  Term,   his  deed  to  Reynolds^  and  Reynolds  would  therefore  be  en- 

^^*^      titled  to  some  abatement  in  the  price,  still  if  the  abatement 

Cox        to  which  he  is  entitled  is  not  found  to  be  in  amount  equal 

Rbtkolds.   to  the  three  last  payments  not  yet  due  and  unpaid,  he  can 

not  make  such  abatement  a  defence  to  this  suit. 

4.  If,  while  Cox  owned  the  property,  he  took  to  the  mill 
a  quantity  of  wheat  to  be  ground,  and  if,  when  he  sold  to 
Reynolds^  the  same  wheat  was  then  in  the  mill,  of  which 
IKke^  the  miUer,  had  notice;  and  if  Reynolds  continued 
Pike  as  his  miller,  in  charge  of  the  mill  and  its  business, 
and  if  Coa^s  wheat  was  used  and  disposed  of  by  Pike  and 
others  in  the  employ  of  Reynolds  as  millers,  while  they 
were  his  millers  and  agents,  Reynolds  is  responsible  for  the 
wheat,  though  he  may  have  had  no  personal  notice  that 
Cox  had  wheat  in  the  mill. 

The  record  contains  a  bill  of  exceptions  wherein  it  is 
averred  that  the  above  instructions  were  pertinent  to  the 
evidence.     They  were,  however,  overruled  by  the  Court 

The  first  instruction  desired  should  have  been  given.  It 
no  doubt  expresses  the  law  correctiy.  The  rule  is  that 
^if  a  tract  of  land  be  sold  with  a  representation  that  it 
contains  a  certain  number  of  acres,  and  there  be  a  defi- 
ciency in  quantity,  the  vendee  is  entitied  to  an  abatement 
of  the  purchase-money  for  so  much  as  the  quantity  falls 
short  of  the  representation."  Howk  v«  Pollard^  6  Blackf. 
108.  Where  the  vendee  prefers  to  keep  the  land  as  it  is, 
and  to  set  up  the  misrepresentation  in  avoidance  as  to  part 
of  the  price,  we  think  he  has  not,  in  any  event,  a  right  to 
claim  an  abatement  of  more  than  the  value  of  the  land 
not  conveyed.  1  Sugd.  Vend.  383.— Hitf  v.  Buckley^  17 
Ves.  394. 

The  second  instruction  assumes  the  ground  that,  though 
the  deed  contains  the  number  of  acres  in  contemplation  of 
the  parties  when  they  contracted,  yet  its  boundaries  do 
not,  in  accordance  with  the  vendor's  representations,  in- 
clude a  certain  locality  valuable  alone  for  a  dam  and  the 
pool  of  a  dam.  Now  it  was  for  the  jury  to  consider  how 
much  less  the  land  actually  conveyed  is  worth,  than  it 
would  have  been,  had  it  not  varied  from  the  local  descrip- 
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tion  pointed  out  by  the  vendor.     The  vendee  being  de*  Nov.  Tcim, 
ceived  by  the  representation,  was  of  coiirse  entitled  to      ^^^' 
some  abatement  of  the  purchase-money.    How  was  such        Cox 
abatement  to  be  measured?     If,  as  assumed,  the  land  in   RBTiroi.]>e. 
question  is  of  no  value,  except  for  the  purposes  indicated, 
the  cost  of  procuring  it  for  those  purposes  would  seem  to 
be  its  real  value,  which  would,  in  our  opinion,  be  the  full 
amount  of  the  abatement  to  which  the  vendee  is  entitled. 
This  rule  of  estimating  the  amount  to  be  deducted  from 
the  purchase-money  does  not  favor  the  vendor.    He  moved 
the  instruction,  and  we  think  it  should  have  been  sus- 
tained 

In  support  of  the  third  instruction,  it  is  said,  that  'Hhe 
failure  of  consideration,  if  any  existed,  was  partial,  and  in 
value  inconsiderable,  and  as  the  defendant  had  in  his  own 
hands  ample  indemnity  to  secure  him,  he  could  not,  there- 
fore, plead  such  failure  to  the  note  in  suit,  but  must  make 
his  defence  to  the  last  note.''  The  force  of  this  reasoning 
IB  not  perceivable.  The  plaintiff  cites  no  authority  appli- 
cable to  the  point  involved  in  the  instruction,  nor  do  we 
know  of  any.  If,  as  conceded  by  the  proposed  charge,  the 
vendee  was  deceived  in  his  purchase  of  the  land  by  the 
fidse  representations  of  the  vendor,  his  right  to  be  com- 
pensated for  the  deception  accrued  at  once,  and  there 
seems  to  be  no  reason  why  he  should  not  be  at  liberty, 
within  the  rules  of  law,  to  choose  his  own  time  for  the  as- 
sertion of  such  right.  To  compel  him,  in  the  present  case, 
to  withhold  his  defence  until  the  last  note  had  become 
due,  would  be  a  mere  favor  to  the  vendor;  but  the  law 
extends  no  favors  to  a  fraudulent  party.  This  instruction 
was  properly  refused. 

The  refusal  of  the  Court  to  sustain  the  fourth  instruc- 
tion, presents  the  next  inquiry.  We  have  seen  that  when 
the  plaintiff  sold  the  property,  he  had  in  his  service  one 
Pike^  who  afterwards  continued  in  the  employment  of 
Reynolds  as  his  miller,  and  that  he,  the  plaintiff,  then  had 
in  the  mill  a  certain  quantity  of  wheat,  which  he  left  there 
to  be  manufactured  into  flour.  The  wheat  being  in  the 
mill,  it  is  not  important,  in  the  consideration  of  the  point 
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^or.  Term,   before  us,  whether  it  was  put  there  before  cw  after  the  inill 

^^^'      went  into  the  defendant's  possession,  because  it  was  there 

Cox        with  the  knowledge  of  Pike^  who  had  charge  of  the  mill 

Kbtvoldb.  sind  its  business  as  the  defendant's  agent;  and  the  role  is 
well  established,  if  not  elementary,  that  notice  of  feuctB  to 
an  agent  is  constructive  notice  thereof  to  the  prindpal 
himself,  where  it  arises  firom,  or  is  at  the  time  connected 
with,  the  subject  matter  of  the  agency.  Story  on  Agency, 
8.  140. —  Vamum  ▼•  Milford^  4  McLean  93.  For  upon 
general  principles  of  public  policy,  it  is  presumed  that 
the  agent  has  communicated  such  facts  to  the  principal. 
When  a  mill  changes  owners,  the  law  does  not  make  it 
incumbent  on  each  of  its  customers  who  has  wheat,  or 
other  grain,  in  the  mill,  to  be  manufactured,  to  give  notice 
of  that  feu^t  to  the  new  owner,  especially  when  the  agent 
of  the  former  proprietor  is  retained  by  the  latter.  The  po- 
sition of  the  plaintiff  is,  in  principle,  nothing  different  firom 
that  of  a  regular  customer  to  the  defendant's  milL  But 
here  there  was  a  bailment;  for  though  the  wheat  itself  was 
not  to  be  re-delivered,  yet  it  was  to  be  safely  kept,  and  the 
identical  flour  manufactured  firom  it  returned  to  the  plain- 
tiff. It  follows  that  the  defendant  incurred  all  the  respon- 
sibilities of  a  bailee  for  reward,  and  if  he  himself  had 
converted  the  thing  bailed  to  his  own  use,  he  would  be 
liable  in  this  action,  without  any  demand  preceding  the 
suit  Story  on  Bailments,  s.  107^ — SmUh  v.  Stewart^  5  lad 
R.220. 

But  the  instruction  is  grounded  on  the  assumed  fact 
that  the  defendant's  agent,  PUcej  used  and  disposed  of  the 
wheat*  By  this  we  understand  that  he  converted  it  to  his 
own  use.  Now,  is  the  principal  liable  for  the  conduct  of 
his  agent?  If  he  is,  a  demand  before  suit  was  not  requi- 
site, because  there  could  be  no  propriety  in  such  demand 
when  the  property  bailed  had  been  used  and  disposed  of, 
and,  in  sequence,  the  baibnent  at  an  end.  Smith  v.  SteW' 
art^  supra.  Mr.  Story  says,  that  a  principal  "is  held 
liable  to  third  persons,  in  a  civil  suit,  for  firauds,  deceits, 
torts  and  other  malfeasances  of  his  agent  in  the  course  of 
his  emplo}rment,  although  he  did  not  authorize,  or  justify, 
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or  paitieipate  in,  or,  indeed,  know  of  such  miBOondnct.  In  ^oy.  Term, 
aD  cmoh  cases  the  rule  applies,  respondeat  mperiot!^   Story      ^^^* 
on  Agency,  s.  452.    We  think  the  last  instraction  involves     Habmon 
a  conect  exposition  of  the  law,  and  should  therefcra  have      Jamxi- 
been  given  to  the  jury. 

For  the  refusal  to  give  the  first,  second  and  fourth  in- 
structions, the  judgment  must  be  reversed. 

iV  Ckriam.— -The  judgment  is  reversed  with  costs. 
Cause  remi^ided,  &;c 

M.  Xr.  jBtifu^,  for  the  appellant 

TT.  Cfrose  and  C  M,  Testj  for  the  appellee. 


Bbuneb  i;.  The  State^ 


APPEAL  from  the  Posey  Circuit  Court  SS2Ife^i3. 

Per  Chmam^ — The  judgment  in  this  case  is  reversed,  for 
the  reasons  given  in  Brosee  v«  The  State^  5  Ind.  R.  75,  the 
qaestions  arising  in  the  record  of  each  case  being  similajc 

A,  P.  Ehvey  and  T.  B.  BoUy  tor  the  appellant 

X  P.  Edson^  for  the  state. 


|]28 


Habmon  v.  James. 

A.  executed  to  B.  a  writiiig  under  his  lumd  and  seal,  m  follows :  Meof  14, 
18S6.  Thk  it  to  show  that  I  allow  to  give  fi.  960  dollan,  to  be  paid  in 
two  yean  after  date,  &c 

Btid,  that  an  action  oonld  not  be  maintained  on  the  instnunent. 

Hdd,  also,  that  the  instmment  could  not  be  aided  by  the  ayerment  of  a  taI- 
uble  eonsideration  for  which  it  was  executed. 


964 


CASES  IN  THE  8UPEEMB  COURT 


1855. 

Hasmon 

T. 
JAHBf. 

Friday, 
December  14. 


ERROR  to  the  Jenmngs  Cmmit  Court 

Davison,  J. — ^Debt  by  Harmon  against  James.  The  de- 
claration contains  two  cotmts.  The  first  is  upon  an  in- 
strument in  writing,  dated  Map  14, 1836,  executed  by  the 
defendant  to  one  Willet  James,  and  by  him,  on  the  14tb 
of  September,  1844,  assigned  to  the  plaintiC  The  writing 
is  as  follows : 

''May  14,  1836.  This  is  to  show  that  I  allow  to  give 
Willet  James  two  hundred  and  fifty  dollars,  to  be  paid 
in  two  years  after  date,  as  witness  my  hand  and  seal 
Thomas  James,  [seal.]" 

The  second  count  alleges  that  on  the  14th  of  May,  1836, 
the  date  of  the  above  writing,  the  defendant  was  indebted 
to  WiUet  James,  the  assignor,  250  doUars,  for  the  right,  title 
and  interest  of  said  WiUet  in  a  certain  saw  and  grist-mill, 
before  that  time  sold  and  delivered  by  him  to  the  de- 
fendant; and  that  being  so  indebted,  he  executed  the  wri- 
ting, &c. 

The  defendant,  having  craved  and  obtained  oyer  of  the 
said  writing,  demuired  to  the  said  first  and  second  counts, 
which  demurrer  the  Court  sustained,  &c 

If  full  effect  be  given  to  the  language  used  in  the  wri- 
ting set  forth  on  oyer,  there  can,  it  seems  to  us,  be  one 
opinion  only  as  to  its  import.  It  simply  exjvesses  a  pre- 
sent intention  to  give  WUlet  James  260  dollars  within  two 
years  after  its  date.  The  words  "  I  allow  to  give,"  are 
plainly  equivalent  to  "  I  intend  to  give."  They  are  the 
controlling  words  of  the  instrument,  and  when  looked  at 
in  connection  with  the  phrase  "to  be  paid  two  years  after 
date,"  the  above  construction  is  not  varied  This  view 
being  correct,  and  we  think  it  is,  the  writing  set  forth  on 
oyer  constitutes  no  valid  obligation,  and  is  therefore  not  a 
sufficient  foundation  for  an  action. 

But  the  second  count,  it  is  said,  is  sufficient,  because  it 
shows  the  consideration  upon  which  the  instrument  was 
executed.  We  are  not  of  that  opinion.  It  is  true,  a  note 
under  seal  which  contains  a  direct  promise  to  pay  money, 
imports  a  consideration,  which,  being  denied  by  plea  veri- 
fied by  oath,  may  be  proved  by  parol  evidence.    Such  evi- 
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dence,  however,  would  be  consistent  with  the  legal  effect 
of  the  obligation,  and  not  in  contradiction  of  it.  But  here, 
as  we  have  seen,  the  writing  sued  on  expresses  simply  a 
present  intention  to  give  in  fiUaro.  In  effect,  it  shows 
upon  its  face  that  it  was  given  without  consideration. 
Hence,  there  is  a  direct  conflict  between  the  instrument 
and  the  averment  in  the  count  of  a  sufficient  considera- 
tion. We  know  of  no  principle  upon  which  a  writing 
such  as  this,  expressing  a  mere  intent  to  give,  can  be 
converted  by  averment  into  an  obligation  to  pay.  The 
demurrer  was  no  doubt  well  taken.  Baird  v.  2%a^er,  8 
Black£  146.—Ephrainis  v.  Murdock,  7  id.  10. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  C.  Newcomb  and  W.  K  Bagins^  for  the  plaintiff. 

X  W.  Gordon^  for  the  defendant. 


KoT.  Tend, 
1855. 

ThbBoabd 
or  CoxMifr- 
siomnw  OF 
Bbhtoh  Co. 

T. 

Thoxfsoit. 


The  Board  of  Commissioners  of  Benton  County  v. 
Thompson. 

The  ClrcoU  Courts  hsre  not  the  power  to  diange  the  location  of  eoort^ioues. 


136 


1 


APPEAL  from  the  Benton  Circuit  Conrt 
Perkins,  J. — The  Benton  Circuit  Court  made  an  order 
for  the  removal  of  the  court-house  of  Benton  county,  and 
also  an  order  allowing  the  sheriff,  Thompsoitj  100  dollars 
for  making  the  removal. 

The  board  of  commissioners  excepted  to  those  orders, 
and  appealed  from  them  to  this  Court.  The  location  and 
erection  of  the  county  buildings  are  intrusted  by  law  to 
the  county  commissioners,  not  to  the  Court  The  Court 
has  power  to  incur  certain  expenses  about  the  court-house, 
in  order  to  render  it  comfortable  for  those  engaged  in  busi- 
ness in  it;  but  we  have  been  able  to  discover  no  power  in 
it  to  change  the  location  -of  the  court-house. 


December  U. 
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Not*  Tom, 
185C. 

AmOHIAALD 
T. 

JoBiraoir. 


Suppose  the  Conunon  Heas  ahoald  prefer  tiie  fonner 
looationy  and  allow  another  100  dollars  for  moving  the 
court-house  back. 

The  question  of  its  location  should  belong  to  a  aingie 
tribunal^  and  that  should,  it  would  seem,  as  is  the  fact,  be 
the  county  board. 

Pet  CWuim.---The  orders  of  the  Circuit  Cknirt  are  re- 
versed, with  costs.     Cause  remanded,  &c. 

jR.  A.  Ghandkrj  for  the  appellant 

H.  W.  Chase  and  J.  A.  WiMachj  for  the  appellee. 


Favorite  v.  Webster  and  Others. 


Friday, 
Deoanbo'  14. 


APPEAL  fix)m  the  HmUifigion  Circuit  Court. 

Per  Curiam* — In  this  case  no  objections  or  exceptions 
in  any  form  were  made  or  taken,  in  the  Circuit  Court, 
to  the  rulings  of  that  Court  The  cause  is  therefore  not 
properly  before  us.     The  judgment  is  affirmed  with  costB. 

L  De  Long^  for  the  appellant 


Archibau)  v.  Johnson. 


Friday, 
DeoembarU, 


The  eyidence  in  this  case  was  conflicting,  but  as  a  view  conld  be  taken  of  it 
that  would  sustain  the  judgment,  it  was  afi&nned. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Perkins,  J.^ — Suit  commenced  and  tried  before  a  jas- 
tice  of  the  peace.     Mutual  accounts  filed  by  the  parties. 
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Judgment  for  the  defendant  for  1  dollar  and  60  cents.  Nor.  Tenn, 
Appeal  by  the  plaintiff  to  the  Circuit  Comi.     Trial  there,       ^^56. 
and  judgment  for  the  defendant  for  5  dollars.     Appeal  by       Huli. 
the  plaintiff  to  this  Coxurt.  Butlbb. 

The  question  b  upon  the  -weight  of  evidence.  The 
counsel  for  the  plaintiff  reviews  it,  and  comes  to  the  con- 
clasion  <Hhat  a  sum  greater  than  4  dollars  is  due  the 
plaintiff  in  this  cause,"  while,  as  we  have  seen,  there  was 
judgment  for  5  dollars  against  him. 

The  judgment  below  may  be  wrong,  but,  if  the  case  is 
one  of  which  we  have  jurisdiction,  we  can  not,  consist- 
ently with  a  multitude  of  decisions  heretofore  made  in 
this  Court,  disturb  it.  The  evidence  is  somewhat  con- 
flicting. A  view  may  be  taken  of  it  that  will  sustain  the 
judgment.  The  question  of  weighing,  and  believing  and 
disbelieving,  was  with  the  jury.  3  Blackf.  304^ — 5  Ind. 
R.514. 

Per  Ourianu — The  judgment  is  aflirmed,  vrith  1  per  cent. 
damages  and  costs. 

J.  M.  La  Rue  and  S.  O.  Demingy  for  the  appellant. 

R.  C.  Gregory  and  21.  Jones^  for  the  appellee. 


Hull  v.  Butler. 


Evidence  admitted  without  objection  in  the  Court  below,  can  not  be  objected 

to,  u  haling  been  inadmissible,  in  the  Supreme  Court. 
A  receipt  was  given  for  a  sum  of  money  as  having  been  received  "on  a 

decree"  spedfied.    BM,  that  parol  evidence  was  not  admissible  to  prove 

tluu  it  was  given  in  full  of  the  principal  as  such. 
Interest  was  allowed  on  decrees,  hj  the  B.  S.  1838,  from  the  signing. 
I^^cree  bj  the  Fxobate  Court,  under  the  B.  S.  1838,  in  favor  of  a  distributee 

of  an  estate,  against  the  administrator,  for  a  sum  specified,  to  be  paid  on  a 

refunding  bond  being  given,  conditioned,  &c    The  decree  was  against  the 

administrator  de  bani$  propriis* 
iifid,  that  the  decree  drew  interest  from  date. 
^dd,  also,  that  had  it  been  de  honu  tettatona,  it  would  only  have  drawn  inte- 

rert  from  the  fiUng  of  the  bond. 
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Nor.  Term,       APPEAL  from  the  Vigo  Probate  Court 

^^^'  Stuart,  J. — Debt  by  Butler^  executor,  &c.,  against  JBitff. 

Hull       The  declaration  contains  two  counts.    The  first  is  on  a 

BcTLBA.     record  of  the   Vigo  Probate  Court,  setting  out  a  condi- 

Fridav         tional  decree  for  the  sum  of  244  dollars  and  93  cents, 

December  14.  dated  Jlfoy  29,  1841,  in  favor  of  Edith  M.  Hlamson,  as 

heir  at  law  of  Wesley  Harrison^  deceased,  upon  her,  said 

EdUhj  or  some  person  on  her  behalf,  giving  security  to  the 

satisfaction  of  the  administrator  of  Wesley^  &c.,  to  refimd 

in  proportion,  &c,  in  case  of  further  debts ;  and  subject 

to  a  deduction  of  one-fourth  of  two-thirds  of  the  fees  and 

costs  necessarily  incurred.    It  is  further  averred,  that  in 

1846,  the  case  was  taken  to  the  Supreme  Court  by  the 

heirs  of  Wesley^  where  the  decree  was  so  modified  as  to 

make  the  bond  payable  to  the  state,  and  the  secaiity  to 

be  approved  by  the  Court;  that  in  Jvly^  1851,  the  Probate 

Court  modified  the  decree  in  accordance  with  the  opinion 

of  the  Supreme  Court;  that  in  April,  1852,  JBif^&r,  as  the 

executor  of  Edith^  filed  the  requisite  bond,  to  the  acceplr 

ance  of  the  Court,  and  averring  the  decree  to  be  in  fiill 

force,  &c. 

The  second  is  a  count  in  the  common  form  for  interest 

Hull  was  the  administrator  of  the  estate  of  Wesky  Hof' 
risouj  deceased. 

The  defendant,  Htdlj  filed  two  pleas  to  the  first  count: 
1.  Nid  tiel  record;  2.  Payment.  And  to  the  second  count 
he  filed  the  general  issue.  The  cause  was  submitted  to 
the  Court.  Finding  and  judgment  for  the  plaintiff,  Buikr^ 
for  160  dollars  and  15  cents.  This  was  over  and  above  a 
payment  given  in  evidence  of  237  dollars  and  63  cents. 
Motion  for  a  new  trial,  interposed  before  judgment,  over- 
ruled, and  the  evidence  all  set  out  in  the  form  pf  a  state- 
ment which  the  parties  agree  shall  have  "the  form  and 
ejffect  of  a  bill  of  exceptions  taken  in  the  cause." 

Some  objection  is  taken  in  argument,  for  the  first  time, 
in  this  Court,  to  the  admission  of  the  record  of  the  Pro- 
bate Court  in  evidence.  But  as  the  objection  does  not 
appear  to  have  been  made  below,  it  is  not  available  here. 

The  real  and  only  question  which  requires  notice  is, 
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was  the  executor  of  Edith  M.  Harrison  entitled  to  recover  Nov.  Term, 
interest  from  the  date  of  the  decree  in  1841,  up  to  the       •^°^^' 
time  of  suit  brought?  Hull 

It  will  not  be  necessary  to  inquire  whether,  after  the  Butlex. 
payment  of  the  principal  as  such,  an  action  will  lie  for  the 
interest,  though  one  of  the  witnesses  in  the  case  swears 
that  the  following  receipt,  given  before  the  commence- 
ment  of  the  suit,  was  intended  to  <' cover  the  amount  of 
the  principal  of  said  decree,  and  the  interest  from  the  date 
of  the  refunding  bond,  to  the  time  of  giving  the  receipt," 
viz.:  "Received  of  Samuel  Hull  two  hundred  and  thirty- 
seven  dollars  and  sixty-three  cents  on  a  decree  in  the  Vigo 
Probate  Ck>nrt,  in  favor  of  Edith  M.  Harrison  against 
Samuel  Hullj  on  a  bill  filed  against  him  and  his  wife, 
iUafy,  as  adoiinistrators  of  the  estate  of  Wesle^^  Harrison^ 
deceased,  for  an  account  and  settlement  of  said  estate 
at  the  May  term,  1841,  of  said  Court  July  27,  1852." 
Signed,  &C. 

This  receipt  does  not  purport  to  be  for  the  principal  or 
any  part  of  the  interest,  but  simply  for  so  much  on  the 
decree.  It  speaks  for  itself;  and  parol  evidence  of  what 
it  was  intended  to  cover  is  not  admissible. 

The  statute  goveriung  this  case  allows  interest  on  de- 
crees from  the  signing.  R.  S.  1838,  p.  336.  The  interest 
is  the  only  point  of  controversy.  Had  the  decree  been 
de  bonis  testatoris,  interest  would  have  run  only  from  the 
filing  of  the  bond;  for  Hull  would  not  have  been  pre- 
ramed  to  have  used  the  money,  nor  could  he  have  loaned 
it  out,  for  he  could  not  know  how  long  he  might  be  at  lib- 
erty to  use  or  loan  it,  nor  at  what  moment  it  might  please 
EdUh  to  put  herself  in  a  condition  to  demand  it  by  filling 
the  requisite  bond.  But  here  the  decree  is  against  Hull 
personally.  He  could  have  paid  the  money  into  Court, 
and  thus  been  released  from  the  accruing  interest.  As  it 
is,  he  is  liable  for  interest  under  the  statute.  It  was  cor- 
rectly aUowed  in  the  Circuit  Court 

GooKtNS,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 
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Not.  Tcnn,  Per  Curiam* — The  judgment  is  affirmed^  with  5  per 

^^^'  cent,  damages  and  costs. 

Thb  8tat«  jB.  W.  Thompson,  for  the  appellant. 

JACKsoir.  S.  B'  Oookins,  for  the  appellee* 


The  State  v.  Jackson  and  Another. 

Prosecation  hj  the  state,  on  the  complaint  of  A.,  against  B.  and  C,  for 
malicious  trespass.  The  affidavit  chai^ged  that  the  defendants  mikwfUlT, 
malidonslj,  &c,  injured,  and  caosed  to  be  injqred,  the  personal  goods  and 
chattels,  to-wit,  fiffy  head  of  cattle,  of  the  yalne,  &c.,  at,  &c.,  hj  tiien  sad 
there  maliciously,  &c.,  dogging  and  hunting  said  cattle,  wherebj  he,  i., 
sustained  damage  to  the  amount  of,  &c.  The  complaint  conformed  to  the 
affidavit. 

Heldf  that  the  affidavit  and  complaint  were  had  for  not  alleghig  the  ownersbip 
of  the  cattle  directly. 

Held,  also,  that  tiie  nature  of  the  injury  should  have  been  stated  more  ipeci- 
fically. 

Friday,  APPEAL  from  the  White  Court  of  Common  Pleas. 

Stuart,  J. — The  affidavit  and  complaint  charge  the  de- 
fendants with  malicious  trespass.  Motion  to  quash  sas- 
tained.     The  state  appeals. 

The  affidavit  charges  that  the  defendants  unlawfully, 
maliciously  and  mischievously  injured  and  caused  to  be 
injured  the  personal  goods  and  chattelsi  to-wit,  fifty  head 
of  cattle,  of  the  value  of  660  dollars,  at,  &c.,  by  then  and 
there  maliciously  and  mischievously  do^;ing  and  hunting 
said  cattle ;  whereby  he,  SnodgrasSj  sustained  damage  to 
the  amount  of  100  dollars. 

The  complaint  conforms  to  the  affidavit. 

The  ownership  of  the  cattle  is  not  directly  avened. 
Their  number  and  value  is  set  out;  but  it  can  only  be 
deduced  by  way  of  inference  that  they  were  the  personal 
goods  and  chattels  of  Snodgrass,  because  the  damage  i^ 


OP  THE  STATE  OP  INDIANA.  271 

alleged  to  hate  been  done  to  him.    But  this  is  not  snffi-  ^ot.  Tenn, 
cient»     The  ownership  of  the  property  injured  most  be      ^955. 
directly  alleged.  Etaks 

There  are  some  instances^  too,  where  it  is  not  sufficient,  ths  State. 
in  a  criminal  proceeding,  to  pursue  the  language  of  the 
statute  creating  the  offence.    This  is  perhaps  one  of  them. 
The  nature  of  the  injury  should  have  been  more  speci* 
fically  stated.     Smith  v.  Aydehtt,  7  Blackf:  167. 

The  motion  to  quash  was  correctly  sustained. 

Per  Ouriam, — The  judgment  is  affirmed 

L.  Reilfyj  for  the  state. 

W.  FdUeTj  for  the  appellees. 


Evans  r.  The  State. 


When  Ute  jniyhaTB  been  permitted  to  sepante  on  the  trial  of  a  criminftl  cause, 
it  will  be  pienimed,  unless  the  record  discloses  die  contnuy,  that  thej  wexe 
admonished  by  the  Conrt  as  required  by  s.  112,  p.  S76,  a  B.  S.  1853. 

The  separation  of  the  jury,  daring  the  progress  of  a  criminal  trial,  and  before 
t2ie  cause  is  finally  submitted  to  them,  is  expressly  allowed  by  statute ;  and 
they  are  not  kept,  during  the  separation,  in  the  charge  of  a  sworn  officer. 

fndifftinept  for  murder.  The  yerdict  found  the  defendant  guilty  of  man- 
slanghter,  without  adding  the  words  "as  cfaaiged  in  the  indictment."  Hdd, 
tiiat  there  was  nothing  in  the  objection. 

APPEAL  from  the  Dearborn  Cireiut  Court  ri^HSL. 

GooKiNs,  J^On  the  13th  day  of  Nmember,  1864,  the  ^^"'"^  "* 
appellant  was  arraigned  and  put  upon  trial  in  the  Dear^ 
bom  Circait  Court,  on  an  indictment  for  the  murder  of 
WiOiam  Wells.  After  the  impanneling  of  the  jury,  the 
recovd  states,  that  the  eTidence  not  being  dosed,  they  were 
adjo<amed  until  half  past  eight  o'clock  of  tiie  following 
morning.  At  tiie  appointed  time,  the  parties  and  jury 
came  and  proceeded  with  the  trial;  but  not  having  con- 
cluded it,  the  jury  were  again  adjourned  until  the  follow- 
ing morning,  when  they  came  as  before,  and  tiie  trial 
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Not.  Teim,   being  condnded,  and  the  jnry  having  heard  the  charge  of 

-^^"*      the  Court,  retired  in  care  of  a  sworn  bailiff^  and  on  the  fol- 

Etahb      lowing  day  returned  for  their  verdict,  "  We  the  jury  find 

Thx  Statb.  the  defendant  guilty  of  manslaughter,  and  that  he  be  im« 

prisoned  in  the  state  prison  for  the  term  of  eleven  yean, 

at  hard  labor."     Motions  for  a  new  trial  and  in  anest  of 

judgment  were  successively  overruled,  and  judgment  was 

pronounced  upon  the  verdict 

It  is  assigned  for  error  that  it  does  not  appear  that  at 
the  time  of  the  adjournments,  the  jury  were  admonished 
in  reference  to  their  duties,  according  to  the  statute,  nor 
that  they  were  kept  in  care  of  a  sworn  officer. 

The  statute  in  relation  to  state  trials  contains  the  fol- 
lowing section.  "  When  the  jurors  are  permitted  to  sepa- 
rate, after  being  impanneled,  and  at  each  adjournment, 
they  must  be  admonished  by  the  Court  that  it  is  their  duty 
not  to  converse  among  themselves,  nor  to  suffer  others  to 
converse  with  them,  on  any  subject  connected  with  the 
trial,  or  to  form  or  express  any  opinion  thereon,  until  the 
cause  is  finally  submitted  to  them."  2  R.  S.  1852,  p.  376, 
s.  112. 

We  are  asked  to  presume,  the  record  being  silent  upon 
the  subject,  that  the  Court  below  omitted  the  very  imp<»- 
tant  duty  of  admonishing  the  jury,  upon  their  separation, 
as  required  in  the  section  above  quoted.  This  we  can 
not  do.  The  presumption  is  that  the  Circuit  Court  acted 
correctly.  The  defendant  was  attended  by  counsel,  who 
would  have  doubtless  seen  to  it  that  his  rights  were  pro- 
perly guarded,  or  would  have  tendered  a  bill  of  exceptions, 
if  it  had  not  been  done.  Our  knowledge  of  the  practice 
in  that  Court  leads  us  to  believe  that  the  duty  is  never 
omitted,  without  reference  to  the  requirements  of  the  stat- 
ute. The  separation  of  the  jury  is  expressly  peivitted, 
during  the  trial  and  before  the  cause  is  finally  submitted 
to  them,  by  this  statute,  and,  of  course,  they  could  not  be 
kept  in  care  of  a  sworn  officer.  The  case  of  Jones  v.  ne 
StaiCy  2  Blackf.  475,  can  not  be  regarded  as  authority. 

It  is  insisted  that  the  judgment  should  have  been  ai^ 
rested,  for  a  defect  in  the  verdict,  which  finds  the  defendant 
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gnilty  of  manfllaiighter,  without  adding  the  wordsi  as  ^o^-  '^^rm, 

charged  in  Hie  indictment     There  is  nothing  in  this  ob-  ^^o5. 

iection.    Moon  v.  2%e  State^  3  Ind.  R.  438.  Bidgwat 

Per  Ouriam^ — The  judgment  is  aflSrmed  with  costs.  Milligax. 

/  31  BrowHy  for  the  appellant. 


RiDOWAT  and  Others  t;.  Millioan. 

Tbe  bin  in  this  case  was  ordered  to  be  dismissed,  because  it  was  not  adapted  to 
any  form  of  relief  to  which  the  plaintiff  was  entitled. 

APPEAL  firom  the  GhreuU  Circuit  Court.  Friday, 

GooKiNSy  J. — ^Bill  in  chancery  by  the  cestui  que  trust 
against  his  trustee,  to  obtain  the  legal  title  to  land.  The 
bill  charges  that  the  trustee  had  fraudulently  conveyed  the 
land  to  a  third  person,  who  had  notice  of  the  plaintiff's 
equity.    Decree  for  the  plainti£     The  defendants  appeaL 

MilUgam,  the  plaintiff,  and  the  defendant  Bidgway^  pur- 
chased jointly  a  half  section  of  land,  of  which  MiUigan 
was  to  have  two  hundred  acres  and  Ridgway  one  hundred 
and  twenty.  They  paid  their  respective  shares  of  the  pur- 
chase-money, and  the  land  was  conveyed  to  Bidgtoay*  In 
December  J 1847,  MiUigan  sold  eighty  acres  of  his  land  to 
one  Jones  for  480  dollars,  and  gave  him  a  bond  for  the 
legal  title  on  payment  of  the  purchase-money.  MiUigan 
and  Ridgway  afterwards  made  the  following  agreement: 

^Memorandum  of  an  agreement  made  this  29th  day  of 
Jamaryj  1849,  by  and  between  L.  P.  MiUigan  and  David 
Ridgwayj  both  of  the  county  of  JSuniingtonj  and  state  of 
Lidianoj  witnesseth,  that  whereas  there  is  an  agreement 
between  said  parties,  written  in  pencil,  bearing  date  about 
the  30th  of  October ^  1844,  which  was  for  the  same  con- 
VoL.  VIL— 18 
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Not.  Term»  aideration  and  in  part  for  the  eame  covenantSy  which  said 
^^^'  agreement  is  hereby  cancelled  and  made  void;  now  the 
BiDowAT  parties  hereby  agree  as  follows:  That  whereas  tiie  said  L 
MxLLioAH.  P'  MiOigtm  has  paid  to  the  said  David  Bidgwag  the  M 
consideration  for  the  following  described  tract  of  land  (here 
described),  containing  two  hnndred  acres:  Now  it  is  here- 
by agreed  that  when  the  said  L.  P.  MiUigan  shall  settle  a 
certain  claim  in  favor  of  Moses  Hams  and  Joseph  WrigkJ^ 
of  money  which  they  are  liable  for  to  John  Bealle  and 
Thomas  Hogg^  of  CadiZy  Ohioy  as  bail  for  said  MUUgan^ 
then  the  said  Ridgway  agrees  to  make  and  execute  a  good 
and  sufficient  deed  in  fee  simple  for  the  aforesaid  premi- 
ses ;  bnt  nothing  in  this  writing  shall  be  so  construed  as  m 
anywise  to  cancel  certain  claims  which  the  said  MUHgcm 
holds  against  the  said  Moses  Harris^  dated  the  27th  Jubf^ 
18459  ^one  of  which  are  taken  into  this  acconnty  bnt  sub- 
ject to  any  adjustment  or  settlement  as  though  this  con- 
tract had  not  been  made.  And  the  said  Bidgway  further 
agrees  that  if  the  said  MUligan  shall  at  any  time  wish  to 
sell  said  premises,  that  by  the  said  MUligan  transfening 
the  amount  of  the  said  claims  to  the  said  Hog^  and  Beatte 
of  Gadiz^  to  the  said  Ridgway^  either  in  notes  for  the  pu^ 
chase-money  or  in  cash,  the  said  Ruj^r^ay  agrees  to  make 
said  deed  to  the  assignee  of  the  said  Milliganj  and,  further, 
the  said  Ridgway  agrees  to  make  a  deed  to  George  K 
Jones  for  the  tract  of  eighty  acres,  which  the  said  MUligan 
sold  to  the  said  O.  H.  Jones  upon  the  order  of  ilie  said 
MUligan  so  to  do. 

"In  testimony  whereof  we,  the  above  parties,  have  here- 
unto set  our  hands  and  seals,  this  29th  Januaryj  1849.  L. 
P.  MiUigan,  (seal).  David  Ridgway^  (seal).'' 

The  demands  against  MUligan^  in  favor  of  Bbgg  and 
Beallej  were  for  borrowed  money,  for  which  Hams  and 
Wright  were  his  sureties,  and  amounted  originally  to  about 
600  doUars,  on  which  some  payments  had  been  made  by 
MtUigan.  In  October^  1849,  MiUigan  sold  a  hundred  and 
twenty  acres  of  his  land  to  one  Hart^  to  whom  Bidgwmf 
conveyed  it,  at  MiUigan^s  request,  and  he  received  Barfs 
note  for  300  dollars  on  account  of  Harris  and  WrighL 
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When  Jimes  pmchased  the  eighty  acres,  he  paid  WUU  ^ot.  Tem, 
gan  300  dollars^  and  the  residne  was  to  be  paid  in  car-      ^^^^' 


penter  work  when  called  for.  On  the  12th  of  October^  Bidowat 
1849,  Joines  assigned  his  title-bond  to  one  Job  Bidgway^  Mtllio^v. 
who,  on  the  24th  of  December  following,  assigned  it  to  the 
defendant  Pefley.  Jones  paid  the  farther  snm  of  40  dollars, 
which  left  240  dollars  due  MiUigan  for  this  tract,  which 
amount  Pefley  paid  to  the  defendant  Bidgwayy  who  con- 
veyed the  land  to  him.  Pefley  had  notice  of  the  balance 
dne  MUKgan  in  carpenter  work,  and  also  of  the  contract 
of  January  29, 1849,  before  recited,  which  he  inspected  at 
the  time  of  ihe  transaction. 

The  parties  have  discussed  that  branch  of  the  case 
which  relates  to  the  liabilities  of  AHUligan  to  Harris  and 
Wrigkty  particularly  in  reference  to  the  amount  paid  by 
Bidgway^  but  the  view  we  shall  take  of  the  case  wiU  not 
require  us  to  settle  that  matter. 

We  do  not  see  upon  what  principle  the  decaree  of  the 
Cizcuit  Ck>urt  can  be  sustained.  The  plaintijBf  insists  that 
tiie  ecMitract  of  Jamuxry  29th,  1849,  was  induced  by  the 
fraudulent  representations  of  Ridgway  that  he  had  been 
employed  by  Harris  and  Wright  to  secure  their  claims, 
when  in  fieict  he  was  a  mere  volunteer,  having  no  such  au- 
thority. However  that  may  be,  the  bill  makes  no  case 
upon  this  point.  It  is  not  alleged  that  there  was  any 
fraud  in  the  matter,  nor  does  it  propose  to  set  aside  that 
agreement  The  plaintiff  answers  tiiis  by  saying  that 
when  a  bill  has  been  drawn  in  ignorance  of  the  facts 
which  come  out  in  the  answer,  relief  will  be  given  upon 
the  case  made  by  the  bill  and  answer;  and  there  are  au- 
thorities for  such  a  practice;  Deatlffs  Heirs  v.  Mwrphy^  3 
A^  E.  Marsh.  472;  but  the  better  practice  is  to  amend  the 
bill,  when  the  new  matter  is  disclosed. 

The  point  is  immaterial  in  this  case,  because  the  bill 
was  not  filed  in  ignorance  of  the  facts  relied  upon  to  show 
that  Ridgway  was  a  volunteer.  On  the  11th  of  May^  1850, 
Harris,  in  answer  to  a  letter  from  MxUigwn^  wrote  to  him 
as  follows:  ^  As  to  my  employing  David  Ridgway  as  my 
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Nov.  Term,   agent,  it  is  something  new  to  me,"  &c.     The  bill  was  not 

^°^'      filed  until  November  following.     On  the  receipt  of  this  in- 

RiDowAT    telligence,  MtUigan  might  very  properly  have  proceeded  to 

MiLLiQAN.    relieve  Ridgway  of  the  duties  he  had  officiously  taken 

upon  himself,  but  he  did  nothing,  and  it  would  appear 

firom  the  evidence  that  all,  or  nearly  all  the  payments 

made  by  Bidgway  to  the  use  of  Harris  and  Wright  were 

after  that  time.     It  is  evident  that  when  Milligan  filed  his 

bill  he  did  not  intend  to  call  in  question  the  conduct  of 

Ridgway  in  obtaining  the  agreement  referred  to. 

It  is  said  by  the  plaintijOf,  that  the  contract  above  re- 
cited, bound  Ridgway  absolutely  to  convey  the  eighty 
acres  of  land,  whenever  MiUigan  should  request  it,  and 
that  it  had  nothing  to  do  with  the  previous  stipulation 
concerning  the  claim  of  Harris  and  Wright  That  is  true; 
but  to  whom  was  the  conveyance  to  be  made?  Not  to 
MiUigan^  but  to  Tones^  to  whom  MiUigan  had  sold  the 
land.  How  can  he  call  for  the  legal  title  against  his  own 
bond  held  by  Pefley  as  assignee?  It  is  said  that  Pefiey^ 
when  he  paid  the  residue  of  the  purchase-money,  and  rt- 
ceived  the  deed,  had  notice  that  there  was  a  balance  due 
MiUigan  of  the  purchase-money.  The  proof  sustains  this 
position;  and  if  this  were  a  bill  to  enforce  a  vendor's  lien, 
Pefley  could  not  avail  himself  of  the  payment  thus  made, 
unless  he  could  show  that  MiUigan  had  received  the  fiill 
benefit  of  it;  but  it  furnishes  no  ground  for  MiUigan  to 
claim  the  legal  title.  He  does  not  ask  to  rescind  his  sale, 
nor  to  set  aside  his  bond,  but  claims  the  land  in  the  &ce 
of  it.  The  plaintiff  has  mistaken  his  remedy,  and  can 
have  no  relief  under  this  bilL  He  might  also  proceed 
against  Ridgway  as  his  trustee,  and  compel  him  to  ac- 
count, but  this  bill  is  not  adapted  to  that  kind  of  relief. 
The  bill  must  be  dismissed,  but  without  prejudice  to 
the  right  of  MiUigan  to  enforce  his  vendor's  lien,  or  to 
compel  Ridgway  to  account  as  he  may  elect 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
dismiss  the  bill,  saving  the  right  of  MUligan  to  enforce  his 
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lien  for  the  purchaBe-money,  or  to  compel  his  trcistee,  Nov.  Term, 
Bulgtffa§ff  to  accotmt.  ^0^* 

2>.  Eiigore  and  L  Blackford^  for  the  appeUants.  Fauslbk 
L.  P.  MiUiganj  J.  R.  Slack  and  W.  March^  for  the  ap-      jokbs. 
pellee. 


«/        Fausler  and  Others  v.  Jones  and  Others. 

Parol  eyldenoe  to  establish  a  resulting  trust  must  be  xeceiTed  with  great  cau- 
tion. 

Bin  bj  J.  and  the  heirs  of  B.  against  C's  heirs,  to  enforce  a  resulting  tmst. 
ThebiU  was  filed  in  Jii/y,  1841.  The  &cts  were  as  follows :  C.  being  about 
to  proceed  upon  a  jonmey  to  enter  lands,  his  mother  placed  in  his  hands 
100  doUsrSy  directing  him  to  purchase  therewith  a  tract  of  land  for  her  sons 
A.  and  B.  WiUi  this  and  monej  of  his  own,  C  entered  several  tracts, 
taking  the  titiM  in  his  own  name.  He  died  in  1885. '  A.  was  a  minor  untU 
near  that  tima,  and  B.  until  sometime  afterward  in  1885.  A.  and  B.  had 
freqncntly  claimed  of  C,  in  his  lifetime,  their  share  of  the  land,  &c.  It 
was  not  shown  that  six  years  had  elapsed  after  A,  attained  to  his  majority, 
before  the  biU  was  filed,  and  it  was  shown  that  B.  arrived  at  age  within 
tliattime. 

&ld,  that  the  receipt  of  the  money  from  the  mother  by  C,  with  the  directions 
given,  and  the  subsequent  purchase  of  the  land  by  C,  in  his  own  name, 
created  a  resulting  trust  in  favor  of  A.  and  B. 

Bdd,  also,  diat  A.,  having  improperly  taken  all  the  tides  in  his  own  name, 
neither  he  nor  his  heirs  could  oltject  that  the  subject  of  the  tmst  was  uncer- 
tain. 

Bdd,  also,  tiiat,  as  in  the  case  of  the  confusion  of  goods,  C.'s  heirs  must 
snfTer  the  inconveniences  in  ascertaining  the  land  to  which  A,  and  B.  were 
entitled,  growing  out  of  the  fraudulent  conduct  of  C, 

Bdi,  also,  Uiat  A.  and  B.  were  not  baned  of  the  relief  sought  by  lapse  of 
time. 

Money  placed  in  the  hands  of  one  for  the  benefit  of  another,  by  a  third  per- 
son, may  be  recovered  in  equity  by  the  cestui  que  trust. 

APPEAL  fix)m  the  Shelby  Circuit  Covat  nS^r  i7 

G00KINB9  J- — ^his  ^^9  ^  biU  in  chancery  by  the  appel- 
lees against  the  appeUants,  to  enforce  a  resulting  trust 
The  Ciicuit  Court  established  the  trust,  and  decreed  a 
conveyance,  from  which  decree  the  defendants  appeal 
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Nor.  Term,  The  foHowiiig  facte  aie  established  by  the  prool  IVit 
^^^'  liam  Fauslefy  the  alleged  trustee,  and  his  Imther  JRpfer, 
Fauslxb  were  the  sons  of  Barbara^  by  her  first  husband,  Fredmdc 
Joims.  FausIeTj  from  whom  she  received  some  estate  at  his  death. 
She  afterwards  intermamed  with  one  Jones,  by  whom  she 
had  issue  Isaac  and  Samuel^  the  original  plaintiffi.  She 
appears  to  have  been  divorced  from  Jones j  and  afkerwaids 
intermarried  with  one  Surber.  About  the  year  1821,  WU* 
Kant  and  Peter  Fausler,  having  each  200  dollars,  were  about 
setting  out  from  Ohio  to  buy  land  in  LuUanOj  and  Bar' 
baraj  the  mother,  delivered  to  William  100  dollars,  deri^ 
from  her  former  husband's  estate,  with  directions  to  buy 
eighty  acres  of  land  for  her  two  sons,  Isaac  and  SamueL 
They  came  to  Shelby  county,  and  purchased  five  eighty 
acre  tracts  at  the  land-oflEice  at  InfjUanapolis,  for  which  ihej 
paid  100  dollars  each.  Peter  Fausler  being  a  deaf  mute, 
the  business  was  transacted  by  WiUiam,  who  took  the  title 
to  four  tracts  in  his  own  name  and  to  one  in  the  name  of 
Peter.  WUUam  and  his  mother  lived  mostly  together  in 
Ohio  and  Indiana,  until  her  death  in  1826,  he  having  until 
then  remained  unmarried.  She  was  an  industrioas  and 
healthy  woman,  and  performed  the  usual  labor  of  boose- 
keeping,  including  weaving,  making  clothes,  &C.,  for  WU* 
liam,  but  she  and  WiUiam  kept  their  property  separate. 
The  plaintif&  worked  for  WUUam,  assisted  in  clearing  his 
land,  &x^,  and  sometimes  worked  abroad.  They  claimed 
of  WUUam,  in  his  lifetime,  their  share  of  the  land  or  of 
the  money  he  had  received  for  them,  and  sometimes  qnar- 
reled  with  him  about  it.  When  the  mother  died,  WWim 
paid  her  physician's  bill  and  burial  expenses,  and  also  the 
expenses  of  a  messenger  whom  she  sent  to  Ohio  for  him 
during  her  last  sickness ;  and  WUUam  took  a  horse,  gun, 
and  some  other  articles  of  small  value  belonging  to  her, 
and  appropriated  them  to  his  own  use.  When  the  mother 
sent  the  messenger  to  Ohio,  she  stated  that  she  had  let 
WiUiam  have  money,  and  that  he  would  pay  him  for 
his  trouble  and  expenses.  WUUam  Fausler  died  in  1835, 
leaving  the  defendants  his  widow  and  heirs  at  law.  bo^ 
Jones  attained  his  majority  about  the  time  of  WUHam 
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Ftmdtt^s  death,  and  Sammel  after  it    After  the  death  of  Nor.  Tenn, 
WiOiamy  Peier  Famler,  by  a  decree  of  Conrt,  obtained      ^885. 


from  the  heirs  of  WilUam  a  title  to  one  of  said  tracta,  and    Yausiab 
said  heirs  remained  seized  of  the  remaining  three  tracts  at      jons. 
the  filing  of  the  bill  in  1841.    Baring  the  pendency  of  the 
suit,  Samuel  Jimes  died,  and  as  to  his  interest,  it  was  re- 
vived in  the  name  of  his  heirs. 

The  iaets  which  have  been  stated  are  chiefly  proved  by 
parol,  and  most  of  them  by  the  confessions  and  dedarar 
tions  of  William  FauslBr.  The  delivery  of  the  money  by 
the  mother  to  Wiltiam  was,  however,  directly  proved  by 
two  witnesses,  one  of  whom  stated  that  it  was  to  be  laid 
oat  in  land  ica  the  plaintiffii;  and  several  confessions  of 
WilUam  to  the  same  purport  were  proved.  One  witness 
testified  that  WilUam  Fausler  related  to  her  particolarly 
the  eiicamfitances  attending  the  receipt  of  the  money  and 
the  pnrchafle  of  the  land.  Her  statement  is  substantially 
this:  He  told  the  witness  that  when  he  and  his  mother 
lived  in  O^io,  he  was  going  to  the  land-office  at  JBufiofi* 
qx^is  to  buy  land  for  himself  and  his  brother  Peter;  that 
when  he  vtbb  setting  out,  his  mother  gave  him  100  dollars, 
and  told  him  to  buy  eighty  acres  of  land  for  the  two  boys, 
Samuel  and  Itaae  Jimes;  he  further  stated  that  when  he 
went  to  the  land-office,  he  bought  five  eighty  acre  lots,  two 
for  himself,  two  for  his  brother  Peter j  and  one  for  Laac 
and  Samuel  Janes^  and  that  he  entered  all  the  land  in  his 
own  name,  except  one  lot  which  he  entered  in  the  name  of 
his  brother  Peier.  There  was  other  testimony  of  similar 
dedaratioiis  made  by  WilUam^  though  related  less  drcnm- 
stantially  than  the  foregoing.  In  the  statements  proved 
to  have  been  made  by  William  Fauslerj  he  did  not  desig- 
nate which  of  the  tracts  he  intended  for  the  plaintiflb, 
but  a  witness  inferred  horn  what  he  said,  that  the  tract 
of  which  Peter  Fausler  obtained  the  title  after  WilUam^s 
death,  was  the  one  he  designed  for  them. 

The  decree  states  that  the  tract  of  land  entered  by  Wil- 
Uam Fauiler  for  the  plaintiflb  is  not  identified,  and  it  gives 
them  an  undivided  third  part  of  the  three  tracts,  reserving 
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Not.  Tenn,  the  rights  of  both  parties  in  respect  to  rents  and  improre* 
^856.      ments. 


FAI78MH  The  principal  objections  taken  to  the  decree  are,  that 
J0KE8.  the  trust  was  too  indefinite  to  be  enforced ;  that  the  sub- 
ject of  it  could  not  be  and  was  not  identified ;  that  the 
trust  was  not  sufficiently  proved ;  that  the  money  having 
been  received  from  the  mother,  the  trust,  if  created,  le- 
sulted  to  her;  that  she  revoked  the  gift  in  her  lifetime; 
and  that  the  claim  had  become  stale  by  lapse  of  time. 

We  are  not  disposed  to  relax  the  rule  laid  down  in 
Blair  v.  B(i88^  4  Blackf.  539,  that  parol  evidence  to  estab- 
lish a  resulting  trust  must  be  clear,  and  that  it  should  be 
received  with  great  caution.  So  far  as  the  receipt  of  the 
money,  upon  the  special  trust  and  confidence  stated  in 
the  bill,  b  concerned,  the  proof  is  clear  beyond  a  doabt 
Any  uncertainty  in  respect  to  the  subject  matter  of  the 
trust,  results  entirely  from  the  conduct  of  the  trustee. 
He  ought  to  have  taken  the  title  to  one  of  the  tracts  in 
the  name  of  the  plaintiiis.  Having  taken  the  titles  all  in 
his  own  name,  neither  he  nor  his  heirs  can  complain  of 
the  consequences.  It  is  like  the  confusion  of  goods,  in 
which  the  delinquent  party  must  suffer  all  the  inconveni- 
ence resulting  from  his  own  wrongful  act. 

We  think  the  receipt  of  the  money  from  the  mother, 
witih  directions  to  invest  it  in  land  for  the  plaintiflb,  and 
the  subsequent  purchase  of  land  witii  the  money  in  the 
name  of  the  trustee,  created  a  resulting  trust  in  their  &vot. 
Mr.  Siory  says,  ^  The  most  simple  form,  perhaps,  in  which 
an  implied  trust  can  be  presented,  is  that  of  money  or 
other  property  delivered  by  one  person  to  another,  to  be 
by  the  latter  paid  or  delivered  over  to  and  for  the  benefit 
of  a  third  person.  In  such  a  case,"  he  says,  <Hhe  party  so 
receiving  the  money,  or  other  property,  holds  it  upon  a 
trust ;  a  trust  necessarily  implied  from  the  nature  of  the 
transaction,  in  favor  of  such  beneficiary,  although  no  ex- 
press agreement  has  been  entered  into  to  that  effect'' 
He  proceeds  to  say,  however,  that  "the  trust  is  not,  under 
^  all  circumstances,  absolute ;  for  if  the  trust  is  purely  volun- 

tary, and  without  any  consideration,  and  the  beneficiaiy 
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hss  not  become  a  party  to  it  by  his  express  assent  after  ^o^*  ^^nn^ 
notice  of  it,  it  is  revocable;  and  if  revoked,  then  the  origi-      ^°^* 
nal  trust  is  gone,  and  an  implied  trust  results  in  favor     Faubuk 
of  the  party  who  originally  created  it."     Story's  Eq.  Jnr.,      jom. 
s.  1196,  and  authorities  there  cited. 

Farlow  v.  JTemp,  7  Blackf.  544,  is  cited  by  the  appel- 
lants, to  sustain  their  position.  The  effect  of  that  deci- 
sion is,  that  the  plaintifis  could  not  have  maintained  an 
action  at  law  for  the  money  against  WiUiam  Fcmsler;  and 
so  this  Ck>urt  has  frequently  decided.  But  in  equity  a 
different  doctrine  prevails.  See  Story's  Eq.  Jur.,  s.  1041, 
and  note,  where  the  authorities  are  collated,  and  the  dis- 
tinction between  proceedings  at  law  and  in  equity  stated. 

There  was  no  evidence  that  the  trust  was  ever  revoked 
by  the  mother.  All  that  appeared  tending  that  way  was 
a  statement  by  the  mother  when  the  messenger  was  sent 
at  her  request  for  WiUiamj  in  her  last  sickness,  that  she 
had  let  him  have  money,  and  that  he  would  pay  him 
for  his  tronble  and  expenses.  Whether  it  was  the  trust 
money  to  which  she  referred,  or  some  other,  does  not  ap- 
pear. A  trust  having  been  established  by  competent  evi- 
denoe^  it  devolved  on  the  defendants  to  show  that  it  had 
been  revoked. 

We  do  not  think  the  lapse  of  time,  under  the  cir- 
cumstances, sufficient  to  authorize  a  Conrt  of  equity  to 
refuse  the  relief  sought.  The  elder  Janes  was  a  minor 
until  about  the  time  of  William  Fa/usler's  death,  and  the 
youjiger  until  after  it.  He  died  in  1835,  (at  what  time 
does  not  appear,)  leaving  infant  heirs,  and  the  bill  was 
filed  in  JiUy^  1841.  It  is  not  shown  that  six  years  elapsed 
after  the  elder  Jones  attained  his  majority,  before  the  filing 
of  the  bill,  and  it  is  satisfactorily  shown  that  Samuel  ar- 
rived at  age  within  that  period. 

Upon  the  whole  case  we  think  the  decree  ought  to  be 
affirmed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

&  M(^or  and  C  Wright^  for  the  appellants. 

Jtf.  M.  Bay^  for  the  appellees. 
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Not.  Term, 
1855.  Pattison  v.  Dob  on  the  demiBe  of  Thokpson. 


Pattxbov 

y^  A,,  by  his  will,  deTised  to  each  of  his  sons  a  tract  of  land,  reeerring  a  lift 

Dob.  estate  oat  of  one  tnust  to  his  wife.    He  also  garo  specific  and  peeniiiiiy 

legacies  to  his  two  daughters,  with  a  residnaiy  danse  disposiiig  of  all  his 

property,  goods  and  diattels  that  might  remain.    The  foardi  danse  hi  the 

will  was  as  follows:    "I  also  giye  and  bequeath  unto  my  son"  B.  "the 

south-east  qoarter  of,"  &c.    EM,  that  the  fee  in  die  land  last  named  passed 

toB. 

If,  upon  examining  an  entire  wiQ,  the  intention  to  pass  a  fee  is  apparent,  a  fee 

will  pass,  although  the  word  heirs  is  not  used. 

^|an<^  APPEAL  from  the  Rush  Ciicoit  Court 

^^'*''"'^"'  GooKiNS,  J.— Ejectment  Trial  by  the  Court  od  the 
plea  of  not  guilty.  Finding  for  the  plaintiff  Motion  for 
a  new  trial  overruled  and  judgment  The  defendant  ap- 
peals. The  case  was  tried  on  the  following  agreed  state 
of  facts: 

Edward  PatHson  died  in  1827,  seized  in  fee  of  the  hud 
in  controversy,  leaving  nine  children.  Before  his  death, 
he  made  and  published  his  last  will  and  testament,  by 
which  he  devised  to  each  of  his  seven  sons  a  tract  of 
land,  reserving  a  life  estate  out  of  one  tract  to  his  wife. 
He  gave  specific  and  pecuniary  legacies  to  his  two  daugh- 
ters, of  whom  the  plaintiff's  lessor  was  one,  with  a  resi- 
duary clause  disposing  of  aU  his  property,  goods  and  chat- 
tels that  might  remain.  The  fourth  devise  in  the  will 
was  as  follows: 

^  I  also  give  and  bequeath  unto  my  son,  James  PatHson^ 
the  south-east  quarter,"  &c,  describing  the  tract  in  contro- 
versy. 

James  PatHson  died  in  1849,  having  devised  the  tract  of 
land  to  Martha  PaUison,  the  defendant  Both  wilk  were 
duly  proved  and  recorded. 

On  this  evidence,  the  Circuit  Court  gave  judgment  for 
the  plaintiff  for  one-ninth  part  of  the  land,  upon  the 
ground  that  James  PaUisan  took  a  life  estate  only  under 
the  devise  to  him. 

This  was  erroneous.  The  will  disposed  of  the  entire 
estate  of  the  testator;  and  it  would  be  subversive  of  the 
first  and  most  obvious  rule  of  construction,  that  is,  the 
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intention  of  the  testator^  to  hold  that  a  life  estate  only  ^or*  ^onmi 
passed  by  the  devise.     iMz  v.  iMz^  2  Blackf.  73,  note  1.       ^0^- 


If,  npon  examining  the  entire  will,  the  intention  to  pass  a  Thb  Statk 
fee  is  apparent,  a  fee  will  pass,  although  the  word  heirs  dowxb. 
is  not  nsed.  Doe  v.  Barter^  7  Blackf.  488.  That  such 
was  the  intention  of  the  testator  appears  from  the  jhct 
already  adverted  to,  that  he  disposed  of  all  his  property; 
and  from  the  fact  that  the  devises  are  all  alike,  the  word 
heirs  not  occmiing  in  the  entire  will ;  and  especially  from 
the  residuary  clause,  which  was  that  his  remaining  pro- 
perty, goods  and  chattels  should  be  divided  and  given  to 
those  who  should  get  the  worst  lots  of  land.  This  lan- 
guage is  quite  as  strong  as  that  used  in  Doe  v.  Hartefy 

Ptr  Omiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  vcrith  instructions  to  the  Circuit  Court 
to  grant  a  new  trial,  with  costs  to  abide  the  event  of  the 
suit. 

&  Mc^OTj  R.  D.  Logan  and  N.  B»  Taylor ^  for  the  appellant. 

B.  W.  Wilson,  A.  W.  Hubbard  and  L.  Sexton,  for  the  ap- 
pellee. 


The  State  v.  Downs. 


APPEAL  from  the  Wkiie  Court  of  Common  Pleas.         ^^^ 

Pier  Curiam^ — Affidavit  and  complaint  for  retailing  to  a 
single  individual  without  license.  Writ  calling  upon  the 
defendant  to  appear  and  answer  to  the  charge  of  main- 
taining a  nuisance.  Writ  quashed  upon  motion.  No  ex- 
ception taken,  and  the  ground  for  quashing  not  disclosed 
in  the  record.    See  The  State  v.  Lockstand,  4  Ind.  R.  572. 

There  is  no  question  before  this  Court. 

The  judgment  is  affirmed  vnth  costs. 

I*.  BeUfy,  for  the  state. 


1 
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Not.  Term, 

^^^'  Henbt  v.  Foroy. 

Cheittwobth 

Dailt.  ^  mortgage  of  goods  proTided  that  the  goods  thoald  remain  wilh  tiie  moit- 
gagor  till  demanded  bj  the  mortgagee.  Bq>leTin  by  the  mortgagee  agaiiut 
the  mortgagor  (under  the  former  practice)  to  recorer  the  goods.  Flea,  the 
general  iBsne.  No  demand  of  the  goods  had  been  made  before  sait,  bat  t 
demand  had  been  made  afterward.    Hdd,  that  the  anil  woold  not  lie. 

3Wav,  ERROR  to  the  Mami  Circuit  Court 

/V»  ^llllMI"  IT 

Perkins,  J. — Replevin.  Judgment  for  the  plaintiff  The 
suit  was  by  the  mortgagee  to  recover  from  the  mortgagor 
possession  of  the  goods  mortgaged. 

The  mortgage  provided  that  the  goods  should  lemak 
with  the  mortgagor  tiU  demanded  by  the  mortgagee. 

This  suit  was  commenced  November  14, 18S0.  No  de- 
mand is  shown  to  have  been  made  till  the  12th  of  Decem- 
ber following.  No  cause  of  action  had  accrued,  therefore, 
when  the  suit  was  instituted,  and  the  suit  was  prematurely 
brought  This  was  an  error  not  cured  by  a  subaequent 
demand;  see  Underwood  v.  Tatham^  1  Ind.  R  276;  nor 
waived  by  pleading  the  general  issue.  No  other  qnestion 
is  raised  in  the  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court 
to  dismiss  the  suit. 

L  Hartman,  L.  Barbour  and  A.  O.  Porter ^  for  the  plaintiff. 


7b  884 
143    645 


Chbntworth  v»  Daily. 


A.  mortgaged  goods  to  B.  (whilo  the  B.  8. 1843  were  in  force)  MA,*^ 
the  delivery  of  the  mortgage,  were  levied  upon  by  execution  as  the  property 
of  A.  There  was  a  stipnlation  in  the  mortgage  that  nntfl  condition  broken, 
A.  ahonld  retain  possession  of  the  property.  The  condition  faaTing  bees 
broken  during  the  continoance  of  the  levy,  B.  bionght  his  action  against  the 
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sheriff  (mora  tiua  ten  days  after  the  execotioii  of  tiie  mortgage)  to  try  the    Not.  Term, 

right  of  property.    BIdd,  that  it  waa  incnmbent  upon  B.  to  show  that  the        1865. 

mortgage  had  been  recorded  within  ten  days  after  the  execution  thereof.         

Chxhtworth 

▼. 

Daily. 

APPEAL  from  the  AUen  Circuit  Ck>nrt. 

Davison,  J* — This  was  a  trial  of  the  right  of  property,  i^^cer^  i7. 
Daifyy  the  appeUee,  was  the  claimant.  An  execution  had 
issaed  in  favor  of  ChenyworUi^  the  appellant,  against  the 
goods  and  chattels  of  one  Crabbs^  which  was  levied  on  the 
property  in  question.  Upon  the  trial,  the  claimant  pro- 
duced a  mortgage  on  the  goods,  &c.,  levied  on,  given  to 
him  by  Orabbs  before  the  execution  on  which  they  had 
been  seized  was  issued.  The  mortgage  recites  that  Daily^ 
at  the  time  it  was  executed,  had  become  replevin  bail  for 
CrMsy  on  a  judgment  against  him  in  the  Noble  Circuit 
Court;  that  if  Orabbs  should  pay  the  judgment  and  keep 
him,  2)a%,  harmless,  &c,  the  deed  was  to  be  void;  and 
that  until  forfeiture  of  the  condition  of  the  mortgage, 
Orabbs  was  to  retain  possession  of  the  mortgaged  pro- 
perty;  but  should  the  same,  or  any  part  of  it,  be  attached, 
at  any  time  before  the  performance  of  said  condition,  then 
Daibf  might  take  possession  of  the  property  to  his  own 
use  and  disposal  It  was  proved  that  the  sheriff^  when  he 
made  the  levy,  took  a  description  of  the  property  from  a 
record  in  the  recorder's  office,  and  that  Dailpj  as  such  re- 
plevin bail,  had,  since  the  commencement  of  this  suit,  paid 
the  judgment  against  Crabbs;  that  the  property  in  contest 
was  worth  200  dollars,  which  was  about  the  amount  paid 
hj  Daily  on  his  recognizance  of  replevin  bail. 

The  record  contains  all  the  evidence.  The  Court  tried 
the  cause  and  found  for  the  claimant.  New  trial  refused, 
and  judgment,  &c.  It  was  not  proved  that  the  mortgage 
was  recorded  in  the  recorder's  office  within  the  time  pre- 
scribed by  law,  viz.,  within  ten  days  after  it  was  given. 
Hence,  it  is  contended  that  the  evidence  does  not  sustain 
the  finding  of  the  Court 

An  act  in  force  when  this  property  was  mortgaged,  con- 
tains the  following  provision:  ''No  assignment  of  goods 
and  chattels  by  way  of  mortgage,  shall  be  valid  against 
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Not.  Tern,  any  other  person  than  the  parties  thereto,  where  the  pos- 
^^^*  session  of  such  goods/'  &c.,  "is  not  delivered  to  the  mort" 
ScBABCB  gagee  and  retained  by  him,  unless  such  assignment  shall 
ScBABcs.  he  proved  or  acknowledged  as  provided  in  cases  of  deeds 
of  conveyance,  and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides,  within  ten  days  after 
the  execution  thereof."  B.  S.  1843,  c  33,  s.  10.  TUs 
enactment  is  clear,  direct  and  positive.  It  admUs  of  but 
one  construction.  Between  the  parties  to  this  suit,  the 
mortgage  under  consideration,  unless  recorded  within  the 
time  limited,  had  no  validity.  And  the  record  having 
furnished  no  evidence  in  relation  to  that  point,  we  aie 
not  authorized  to  presume  that  it  was  proved  on  the  IziaL 
As  the  case  stands,  the  mortgage  must  be  considoed  a 
nullity;  and  the  claimant  having  rested  his  title  to  the 
property  upon  that  instrument,  was  not  entitled  to  recover. 
It  was  not  sufficient  for  him  to  prove  merely  that  the 
mortgage  was  recorded;  but,  in  addition,  he  was  bound 
to  show,  that  in  accordance  with  the  statute,  such  record* 
ing  took  place  within  ten  days  after  its  execution. 

We  think  a  new  trial  should  have  been  granted. 

Per  Ourian^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

W.  W.  Carson^  for  the  appellant 


SCBARCE   V.    SCEABCE. 

An  award  that  one  of  the  parties  to  the  submission  shall  pay  so  mndi  to  the 
creditor  of  the  other  party  is  good;  and  a  suit  may  be  maintaiDed  by  the 
creditor  for  the  snm  awarded. 

The  drcomstance  that  the  party  directed  to  pay  such  sum  is  by  Tirtae  of  aa 
assignment  the  tmstee  of  the  adverse  party,  for  the  benefit  of  his  creditois, 
does  not  make  a  demand  of  the  sum  awarded  necessary  before  snit  brought. 

Questions  arising  in  the  record  were  treated  as  waived  by  not  heSng  noticed  by 
oOTmsel,  under  a  rule  of  the  Court. 
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APPEAL  ficom  the  Ekndrieks  Ciroait  Court.  Not.  Term, 

Dayxson,  J. — Assampait  by  Stephen  Seearcey  the  plaintiff      ^^^* 
below,  against  Ezra  W.  Scewrce^  who  was  the  defendant,     Bcbascb 
for  money  had  and  received,  money  paid,  money  lent,  and    ScbIbcb. 
money  due  on  an  acconnt  stated.    Plea,  the  general  issue. 
The  Court  tried  the  cause  and  found  for  the  plainti£  i^cmierM, 
New  trial  refused  and  judgment. 

The  case  is  this.  Armstead  DosSj  on  the  9th  of  May^ 
1848,  executed  to  Ezra  W.  Scearce^  the  defendant,  a  deed, 
whereby  he  sold  and  deUvered  to  him  certain  goods  and 
chattels,  in  trust  for  his.  Doss's^  creditors  therein  named, 
among  whom  was  Stephen  Scearce^  the  plaintiff  The  deed 
empowered  the  defendant  to  dispose  of  the  property,  and 
then  to  make  a  jpro  rata  distribution  among  said  creditors. 
On  the  Ist  of  November^  1849,  Armstead  Doss  and  Ezra 
W.  Seearce  agreed  in  writing  to  submit  all  the  matters  of 
diflference  then  existing  between  them  to  the  arbitrament 
and  award  of  W.  C  Btdlockj  Henry  Bohanon  and  TTumuis 
J,  Tkrcpy  or  any  two  of  them.  It  was  Airther  agreed  that 
said  arbitrators  make  a  full  and  complete  settlement  of  the 
matters  embraced  in  said  trust  deed,  and  fix  the  amount 
paid  by  Ezra  W.  Seearce  to  each  creditor,  and  the  amount 
due  to  each  under  the  deed.  Pursuant  to  this  submission, 
the  arbitrators  took  upon  themselves  the  burthen  of  the 
reference,  and  having  investigated  the  several  matters  in- 
cluded in  the  deed  of  trust,  found,  inter  aliOj  that  Stephen 
Seearce^  as  a  creditor  of  Doss^  was  entitled  to  371  dollars, 
out  of  the  monies  then  in  the  hands  of  Ezra  W.  Seearce 
derived  from  said  trust  property;  and,  in  accordance  with 
sndi  finding,  they  rendered  an  award  upon  which  this  suit 
is  founded. 

It  is  said,  in  argument,  that  Stephen  Seearce^  the  plain- 
tifi^  not  being  a  party  to  the  submission  or  in  any  way 
connected  with  the  arbitration,  the  arbitrators  had  no 
power  to  award  to  him  any  sum  whatever.  But  it  has 
been  decided  that  ^'if  persons  comprehended  in  the  award 
are  in  contemplation  of  the  submission,  though  not  di- 
rectly parties  to  it,  yet  the  award  is  valid.''  Macon  v. 
Crwnpi  1  CaL  575.    If  this  dedsion  be  correct,  and  we 
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Not.  Term,  think  it  is,  the  above  position  is  untenable,  because  &€• 
1855.  p^g^  Scearce  was  not  only  contemplated,  but  actually 
ScEABCB  named  in  the  submission.  However,  as  a  general  rale, 
ScisABCB.  the  award  should  not  extend  to  any  one  who  is  not  a 
party  to  the  agreement  to  submit.  There  is,  indeed,  ao 
authority  to  the  effect  that  an  award  is  void  which  directs 
money  to  be  paid  by  one  of  the  parties  to  a  third  person. 
10  Coke's  R.  131,  b.  But  this  must  be  understood  to  hold 
only  when  such  payment  can  be  of  no  benefit  to  the  other 
party;  for  <<an  award  that  one  of  the  parties  to  the  sub- 
mission shall  pay  so  much  to  the  creditor  of  the  other 
party,  is  unquestionably  good."  Bacon's  Ab.,  tit  Arbitra* 
tion,  E. — Caldwell  on  Arbitrations  100^ — 1  Ld.  Baymood 
123. — Boston  v.  Brazer^  11  Mass.  447.  These  authorities 
seem  to  favor  a  distinction  between  the  case  of  an  act 
awarded  to  be  done  by  a  stranger  to  the  submission,  and 
tliat  of  an  act  awarded  to  be  done  to  him  by  a  party.  In 
the  latter  case,  the  award  is  said  to  be  valid.  We  think 
the  award  before  us  is  not  objectionable.  Stephen  Scearce, 
it  is  true,  was  not  a  party  to  the  submission;  but  the  371 
doUars  was  awarded  to  him  as  a  creditor  of  Doss^  who  was 
a  party.  Hence  it  was  an  award  that  one  of  the  partie^} 
viz.,  Ezra  W.  Scearce^  should  pay  a  certain  amount  to  the 
creditor  of  the  other  in  discharge  of  a  debt.  The  case  is 
therefore  within  the  rule  above  stated.  The  arbitrators 
having  acted  witMn  the  scope  of  their  authority,  it  would} 
in  our  opinion,  be  difficult  to  find  a  good  reason  why  the 
award  should  not  be  hdd  effective. 

But  the  appellant  assumes  another  ground  for  the  re- 
versal of  the  judgment.  It  is  said  that  the  amount  found 
by  the  arbitrators  being  in  the  hands  of  Ezra  W.  Scearce 
in  his  capacity  of  trustee,  the  plaintiff  should  have  averred 
in  his  complaint,  and  proved  on  the  trial,  a  demand  on  the 
trustee,  before  suit,  for  the  sum  awarded.  No  such  aver- 
ment or  proof  appears  in  the  record.  Still,  it  seems  to  us, 
that  the  objection  is  not  well  taken.  The  present  is  in 
nothing  different  from  the  ordinary  case  of  one  person 
having  received  money  for  the  use  of  another.  The  de- 
fendant's liability  is  based  on  the  award,  which,  in  effect, 
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directs  him  to  pay  the  plaintiff  371  doUais  uncondition-  ^^^»  Tom, 
ally;  and  being  a  party  to  the  sabmissiony  be  most  be  pre-      1956. 
smned  to  have  had  foil  notice  of  the  award  and  its  require-  LmrureTox 
ments.    We  are  advised  of  no  principle  applicable  to  the    CavIj>at. 
&ct8  of  this  case,  upon  which  the  plaintiff  can  be  held  to 
an  avennent  or  proof  of  a  demand  before  snit    1  Chitty 
Fl.  329,  330.— 1  Saund  PL  and  Ev.  131^— Caldwell  on 
Arb.  195. 

The  above  being  the  only  points  made  in  the  cause,  we 
shall  consider  aU  others  as  waived  by  tiie  appellant  See 
rule  28  of  this  Court 

Per  OwriaMi — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

J.  IL  Or  egg  and  C.  C.  Nave^  for  the  appellant 

J.  W.  Gordon  and  J.  WUherotVj  for  the  appellee. 


Leninoton  v.  Canadat. 


APPEAL  from  the  Henry  Court  of  Common  Pleas. 

Per  Curiam. — Suit  for  damages  on  the  breach  of  war- 
ranty of  a  horse  sold.  Jury  trial,  and  judgment  for  the 
plaintiff  for  20  dollars. 

The  case  is  not  very  clearly  right,  but  it  was  fedrly  put 
to  the  jury  by  the  Court,  and  they  have  given  the  plaintiff 
20  dollars.  We  can  not  reverse  the  judgment  upon  this 
finding. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

Wl  Orosej  for  the  appellant 

X  T.  mUoU  BXk6.J.EL  MelleUy  for  the  appellee. 

Vol.  VIL— 19 
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Hot.  Term, 
^^^*  CsAie  r.  Reynolds  and  Others. 

COBKT 

Bhivubabt.      APPEAL  firom  the  JUbntgwnerp  Ciicnit  Court 


Mimdam, 


Per  Curiam. — Suit  for  goods  sold.    I^eas,  the  general 

DeeaSer  17.  issue  and  payment.    Judgment  by  the  Conrt  on  the  eyi- 

dence  for  the  plaintiffs.    AppeaL    The  question  is  alone 

upon  the  weight  of  evidence.    The  judgment  below  was 

right,  and  is  affirmed,  with  5  per  cent,  dunages  and  costs. 

J.  K  McDonald  and  X  Wilsanj  for  the  appellant. 

&  C.  WUUony  for  the  appellees. 


CORET   V.    RhINEHEART. 


A  bill  of  exceptions  showed  that  eridence  offered  was  objected  to,  but  the 
groimd  of  objection  was  not  pointed  oat  nor  exception  taken  at  tfae  time  of 
its  admission.  Instroctions  were  also  glTen  and  refnsed,  and,  at  Ae  sndof 
te  bill  of  exceptions,  taken  after  tfaa  return  of  tiie  vevdict,  was  tlie  foUowing 
statement:  "To  all  of  which  judgments  and  rulings,  ftc,  tike  defendant  ob- 
jects and  excepts/'  &c  The  trial  was  before  tfae  B.  S.  1858  were  in  force. 
Hdd^  that  arrois  eoald  not  be  assigned  on  exceptions  thns  taken. 

ERROR  to  the  Henry  Circoit  Conrt 

Per  Curiam, — The  record  in  this  case  presents  no  ques- 
tion for  this  Court  It  appears  by  a  bill  of  exceptions 
that  on  the  trial  in  the  Circuit  Court,  certain  evidence  was 
ofibredf  which  was  objected  to,  but  the  ground  of  olijection 
was  not  pointed  out,  nor  was  any  exception  taken  at  the 
time,  to  the  ruling  of  the  Court 

Various  instructions  were  given  and  refused,  and  at  tfae 
end  of  the  bill  of  exceptions,  taken  after  tfae  return  of  the 
verdict,  is  the  following  statement:  ^  To  all  of  which  judg- 
ments and  rulings,  &;c.,  the  defendant  objects  and  ex- 
cepts," &c« 

Exceptions  taken  in  this  manner,  are  wholly  insufficient 
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on  which  to  aseign  errors  in  an  appellate  Court.    Jones  v.  ^ot.  Term, 
VanPaUen,  3  InA  R.  107.    The  trial  was  before  the  R.  S.      18S5. 
1852  were  in  force.  Cobitsk 

The  judgment  is  affirmed,  with  10  per  cent  damages       hIll. 
and  costs. 

W.  GrosCj  for  the  plainti£ 

a  K  Testy  for  the  defendant 


Bamberger  and  Another  v.  Shawn. 

EBROB  to  the  SuUivan  Circuit  Court  Jfa*^, 

Per  Curiam.— In  this  case  there  was  a  joint  judgment  ^^"*"**'  *^- 
against  both  defendants,  on  a  trial  as  to  one  of  them,  with* 
out  an  issue.    This  was  error.  Dunn  v.  Hdll^  8  Black£  32. 

The  judgment  is  reversed  with  costs.    Cause  remandedt 
with  leave  to  make  up  the  issues. 

J.  P.  Usher  J  for  the  plaintiffs. 


CoBURN,  Executor,  v.  Hall  and  Others. 

Complahit  by  A.,  B.  tnd  C.  againit  D.,  executor  of  E.  The  oompUunt 
aDeged  that  E,,  in  his  lifetime,  bt  oonfliderstioii  of  leeciiiding  •  sale  of  real 
estate  sold  bj  him  to  the  plaintiffs,  was  indebted  to  them  seyerally  in  the 
following  snms:  to  A.  200  dollars,  to  B.  200  doOars,  and  to  C.  100  dollars, 
payable  according  to  the  efibct  of  a  certain  writing,  as  follows :  E.  agrees  to 
pay  what  he  thinks  is  right  in  case  of  a  ''qnitoff"— 4o  ^1.  and  B.  900  dol- 
lan  each,  and  to  C,  100  doUars,  each  one  to  be  paid  oneJialf  on,  &c.,  and 
the  balance  on,  &c  ATerment,  that  the  several  snms  were  dne  and  unpaid, 
Ac  The  allegations  in  the  complaint  haying  been  denied,  the  plaintiff", 
having  fint  shown  the  instntment  to  be  in  E/t  handwriting,  offaied  it  in 
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Not.  Tcfift) 
1855. 

COBVBH 

V. 

Haix. 


erldMiee  to  the  jury,  and  then  pivred  hj  a  witness  Umi  In  a  oooTenttioB 

between  him  and  the  testator,  the  latter  said  he  owed  A.,  £.  and  C.  500 

dollars. 
Hdd,  that  the  complaint  was  sufficient  on  demnrrer. 
Bdd,  also,  tiuit  tiie  evidence  concerning  the  conversation  with  the  testator,  did 

not  i^plj  to  tiie  caae  made  bj  the  complaint. 


Z^cemier  18. 


APPEAL  from  the  Marion  Court  of  Conunon  Pleas. 

Davison,  J. — Joshua  Hdllj  James  Campbell  and  Charks 
Campbell  were  the  plaintiflb  below,  and  John  Cobumj  ex- 
ecutor of  the  last  will,  &c.,  of  Aaron  AUdredge^  deceased, 
the  defendant.  The  complaint  is,  that  Attdredge,  in  his 
lifetime,  in  consideration  of  rescinding  a  sale  of  certain 
real  estate  sold  by  him  to  the  plaintif&,  was  indebted  to 
them  severally  in  the  following  sums:  to  Joshua  Hall  200 
dollars,  James  Campbell  200  dollars,  and  to  Charks  Camp- 
bell 100  dollars,  payable  according  to  the  effect  of  a  certain 
writing,  in  these  words: 

^AUdredge  agrees  to  pay  what  he  thinks  is  right  in  case 
of  a  quitK>ff,  to  Joshua  Hall  and  James  [meaning  James 
Campbell]  200  doUars  each,  and  Charles  Campbell  100  dot 
lars;  each  one  [to  be  paid]  one-half  on  the  1st  day  of  Aprils 
1852,  the  balance  on  the  1st  day  of  Aprils  1853,  without 
interest  till  due.'' 

It  is  averred  that  the  aforesaid  several  sums  of  money 
are  due  and  unpaid,  &c. 

The  Court'  overruled  a  demurrer  to  the  complaint; 
whereupon  the  defendant  answered — ^1.  That  each  and 
every  allegation  in  the  complaint  was  untrue;  2.  That 
the  agreement  was  void,  under  and  by  virtue  of  the  stat- 
ute of  frauds;  3.  Want  of  consideration.  Issues  being 
made,  the  cause  was  tried  by  the  Court,  who  found  for 
Joshua  Ball  227  dollars,  for  James  Campbell  227  dollars, 
and  for  Charles  Campbell  113  dollars;  and  over  a  motion 
for  a  new  trial,  judgments  were  severally  rendered  in  ac- 
cordance with  the  finding  of  the  Court. 

Upon  the  trial,  the  plaintifb  having  first  shown  tiie 
writing  set  forth  in  the  complaint  to  be  in  the  handwriting 
of  AUdredge^  the  testator,  offered  it  in  evidence  to  the  jury. 
Its  introduction,  though  resisted  by  the  defendant,  was 
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admitted  by  the  Ck>urt     The  plaintifib  then  prodaced  one  Not.  Tenn, 
Furgusofij  who  testified  "that  in  a  conversation  he  had      ^^^^ 
with  AUdredgCj  he,  AUdredge^  said  he  owed  Joshua  Hall     CoBVBir 
and  the  Campbells  500  dollars."     This  was  aU  the  evi-      hall. 
dence. 

The  complainti  upon  its  face,  states  a  sufficient  cause  of 
action;  and  in  our  opinion  the  only  question  arising  in 
the  lecoid  is  this:  Does  the  evidence  sustain  the  finding 
of  the  Court?  It  is  alleged  that  the  rescinding  of  a  sale 
of  certain  real  estate,  sold  by  AUdredge  in  his  lifetime  to 
the  plaintiffs,  was  the  consideration  of  his  promise.  This 
allegation  was  evidently  material,  and  it  was  incumbent 
npon  the  plaintiffs  to  prove  it  Have  they  done  so?  The 
writing  was  not  signed  by  AUdredge^  and  can  not,  there- 
fore, be  regarded  the  foundation  of  the  suit.  Fairly  con- 
straed,  it  contains  nothing  more  than  an  offer  to  pay  in 
case  Buch  rescission  of  sale  should  take  place;  and  that 
was  all  the  writing  itself  could  prove  when  before  the  jury 
as  evidence  in  the  cause.  It  did  not,  in  any  degree,  con- 
duce to  prove  that  the  sale  in  question  had  been  rescinded. 
Bat  a  witness  testified  that  in  a  conversation  had  with 
AUdredge^  he  said  that  he  owed  the  plaintifb  600  dollars. 
This  evidence  does  not  apply  to  the  case  made  by  the 
complaint.  It  proves  that  AUdredge  was  indebted  to  the 
jdaintiib  jointly,  when  the  charge  is  that  he  owed  them 
severally.  When  did  this  conversation  take  place?  To 
what  did  it  relate?  The  record  furnishes  no  answer  to 
these  questions.  Indeed  there  is  no  evidence,  direct  or  in- 
ferential, tending  to  prove  the  rescission  of  a  sale  of  real 
estate. 

We  think  the  finding  of  the  Court,  upon  the  evidence 
before  it,  is  plainly  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  B.  Taylor  and  E.  Cobumy  for  the  appellant 

L.  Barbour  and  J..  O.  Porter j  for  the  appellees. 
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Not.  Term, 

^^*^'  Enoabd  and  Anodier  v.  Frazier. 

Bir«AB]> 

Fracisr.  Action  for  orerflowing  the  plaintiff's  knd  by  the  erecdoa  aad  oontimiiig  of  » 
mill-dam.  Answer,  in  denial  merely.  The  defendants  offered  to  proTe  on 
the  trial  that  the  mill  and  dam  were  a  benefit  to  the  plaintiff  and  to  the 
pnbiic.    HeUi,  that  the  eyidenoe  was  inadmisaible. 

2^^  ^^       APPEAL  from  the  Boone  Circuit  Court 

Davison,  J^ — The  complaint  charges  Engard  and  WeUit^ 
the  appellants,  with  having  erected  and  continued  a  mill- 
dam,  by  which  the  land,  springs,  &a,  of  Frazier  became 
overflowed  to  his  injury,  &c.  The  answer  is  a  mere  de- 
nial of  the  fiocts  alleged  in  the  complaint.  Verdict  for  the 
plaintiff  below.  New  trial  refiised,  and  judgment  on  the 
verdict  There  is  a  bill  of  exceptions,  which  avers  that  on 
the  trial  of  the  cause,  ^the  defendants  offered  to  proye 
that  the  mill  and  dam  mentioned  in  the  complaint,  were  a 
benefit  to  the  plaintiff  and  a  benefit  to  the  public."  The 
Court  refused  to  admit  the  evidence,  and  the  refusal  is 
assigned  for  error.  The  object  of  the  proposed  evidence  is 
not  stated  in  the  record;  but  the  appellants  contend  that 
it  was  proper  and  legal  for  two  purposes;  first,  to  contra- 
dict the  evidence  of  the  appellee,  and,  secondly,  to  reduce 
the  damages.  No  authorities  are  cited,  nor  do  we  know 
of  any,  in  conflict  with  the  ruling  of  the  Court  The  pro- 
posed evidence  did  not  relate  at  all  to  the  overflow  of  i^ro- 
xief'z  land.  We  are  unable,  therefore,  to  perceive  how  it 
could  be  regarded  a  contradiction  of  his  evidence.  Its 
introduction,  in  our  opinion,  could  have  effected  only  one 
purpose,  viz.,  the  reduction  of  damages. 

Had  the  appellants  themselves,  in  the  first  instance,  pro- 
ceeded by  writ  of  assessment  of  damages,  they  would  have 
been  entitled  to  no  reduction  for  the  benefits  which  they 
propose  to  prove;  though  such  proceeding  would  be  under 
the  sanction  of  law.  2  R.  S.,  p.  193,  s.  711.  But  heie 
they  are  wrong-doers,  and  to  admit  the  evidence  would,  in 
eflfect,  decide,  that  one  man  may  illegally  appropriate  the 
property  of  another,  and  compel  the  latter  to  receive  a 
compensation  for  the  injury,  in  benefits  arising  from  an 
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invaaion  of  his  rights.    We  know  of  no  role  or  principle  ^ot.  Tens, 

of  law  that  would  thus  allow  a  party  to  profit  by  his  own  ^^^' 

wrong.  Pscx 

P^  CWioskf— The  judgment  is  affirmed  with  costs.  HvHna. 

J.  Wibon  and  L  Naff  lor ,  for  the  appellants. 

&  a  WilUan  and  J.  R  McDanaldj  for  the  appellee. 


Peck,  Administrator  v.  Hunter  and  Others. 

When  an  nawcr  was  reqvlrad  to  be  witiiout  oatii,  mte  tlie  cliaiioeiy  pra^ 

tioe  In  this  stale,  the  eridenoe  of  two  witiiMNs  wm  not  neoeMsry  to  pvoTt 

the  matten  denied  bj  the  answer. 
The  eridenoe  of  one  witness,  in  such  case,  was  entitled  to  the  same  weight  as  it 

voidd  hate  had  In  establishing  the  affinnattre  of  an  istne  at  law. 
An  answer  in  chanoery  not  under  oath  was  not  evldenoa  of  the  matlars  alkged 

mit. 
The  burden  of  proving  matter  pleaded  in  avoidance,  is  upon  the  party  alleg- 

higit 

ERROR  to  the  Jefferson  Circnit  Ck>nrt  TWsdriy, 

SruABTy  Jd — Bill  in  chancery  to  set  aside  certain  sales 
alleged  to  be  fraudalent,  and  to  subject  the  property  to 
execution. 

The  bill  alleges  a  recovery  at  law  by  Peck,  as  admin- 
utiator  of  Sietsonj  deceased,  against  Cartes  W.  Bwnter^ 
for  the  sum  of  1,964  dollars,  and  to  an  execution  issued 
thereon  a  return  of  mJla  bona  in  the  Jefferson  Circuit 
Court  It  is  further  alleged  that  this  recovery  was  had 
apon  the  transcript  of  a  judgment  recovered  by  Stetson^  in 
his  lifetime,  against  C.  W.  Hunter^  in  the  state  of  Vermont^ 
in  the  year  1832;  that  shortly  afterwards  O.  W.  Hunier 
lemoved  from  Vermont  to  the  dty  of  Madisonf  bringing 
with  him  a  large  amount  of  property;  that  he  entered  into 
partnership  with  one  James  W.  JEBnds,  and  thereby,  and 
by  other  business  transactions,  made  large  profits,  and 
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Hot.  T^rm,  aoqnired  several  yaluable  pareek  of  real  estate;  among 
^^^*  others,  lot  seventy-eix  in  the  old  town  of  Madison^  worth 
F>cK  4,000  dollars,  the  entire  interest  in  which  he  owned  in 
HvHTXB.  1842;  that  in  company  with  John  W.  Bmier^  he  ao- 
qnired several  valuable  parcels  of  jreal  estate,  which  are 
particnlarly  described,  the  title  to  which  he  has  firaadn- 
lently  transferred  to  John  W.  Hunter ^  to  screen  it  from  exe- 
cntion;  that  John  is  his  brother,  a  young  man,  without 
means  to  purchase  the  valuable  property  held  in  his  name; 
that  he  is  a  bricklayer,  and  has  no  other  known  mode  of 
acquiring  wealth  but  by  his  trade;  that  this  trade,  consi- 
dering the  brief  period  he  has  pursued  it,  is  wholly  in- 
adequate to  account  for  the  amount  of  property  he  has 
amassed.  The  bill  further  charges  that  Cortes  conveyed 
to  John  in  1846,  on  the  prospect  of  being  sued  by  com- 
plainant at  law,  and  for  the  purpose  of  delaying,  hindoing 
and  defiuuding  his  creditors;  and  that  John  received  it 
with  the  like  intent  towards  the  creditors  of  Cortes.  It  is 
further  charged  that  large  and  valuable  improvements 
made  upon  the  several  parcels  of  real  estate,  were  made 
almost  entirely  by  Cortes. 

Several  interrogatories,  based  upon  the  statements  and 
allegations  in  the  bill,  are  addressed  to  the  defendants,  to 
be  specifically  answered. 

The  prayer  of  the  bill  is,  that  the  fraudulent  deeds  be 
set  aside,  and  the  property  subjected  to  execution,  &c; 
and  for  general  reliefl 

The  Hunters  both  answer.  The  answer  of  Cortes  ad- 
mits the  recovery  at  law.  He  admits  that  he  had  often 
stated  that  he  did  not  intend  to  pay  the  judgment  or  any 
part  of  it;  that  both  before  and  since  leaving  Bwrlingtoih 
Vermont  J  he  had  spoken  of  it  to  his  brother  John^  and  of  his 
determination  never  to  pay  it;  that  most  of  these  conye^ 
sations  occurred  prior  to  the  purchase  by  John  of  the  pro- 
perty embraced  in  the  deed  of  September  6, 1846. 

These  admissions  are  accompanied  witti  a  qualification, 
intended  to  show  the  reason  why  he  did  not  mean  to  pay 
the  judgment  The  substance  of  the  qualification  is,  that 
he  had  on  all  occasions  insisted  that  Stetson^ s  demand  was 
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niipst,  and  that  he  did  not  think  it  ever  oonld  be  ool-  ^or-  T«na* 


lected 


1855. 


Hofw  &r  such  a  qualification  can  avail  against  a  judg-       F^k 


T. 


ment  at  law,  scarcely  deserves  even  a  passing  notice.  HnriBs. 

K  appears  farther,  from  the  answer,  that  the  partnership 
between  C.  and  X  Himter  continued  firom  March^  1840, 
until  the  fall  of  1844.  Cortes  denies  that  he  made  any 
profits  while  in  company  with  his  brother.  On  the  con- 
trary, he  asserts,  in  general  terms,  that  he  was  <^  greatly 
the  loser." 

The  article  of  dissolution  between  Htnds  and  Hunter^ 
and  a  general  statement  of  the  affiEurs  of  that  firm,  are 
embodied  in  the  answer. 

The  answer  further  assumes  to  set  up  several  affirma- 
tive matters  in  avoidance  of  charges  in  the  bilL 

Thus,  the  respondent  sets  up  that  the  consideration  of 
the  deed  of  September^  1846,  was  the  agreement  of  John 
to  discharge  4,500  doUars  of  C.  EkmUf^s  debts.  This  is 
urged  as  the  chief  ptirpose  of  the  transaction,  and  not  the 
intent  to  hinder  or  delay  creditors,  as  charged  in  the  bilL 

To  repel  the  charge  that  John  was  without  means,  save 
the  earnings  of  his  trade  as  bricklayer,  Cortes  avers,  that 
from  1841  to  1845,  John  was  profitably  engaged  in  the 
winter  seasons  in  buying  and  selling  furs,  whereby  he 
made  net  profits  to  the  amount  of  firom  3,000  to  5,000 
dollars,  and  that,  in  addition  to  that,  John  had  been  in 
partnership  with  one  Taylor  in  building  contracts,  out  of 
which  he  made  large  profits. 

Bat  the  Hunters  take  no  depositions  on  these  points. 

The  answer  of  Cortes  admits  that  he  had  no  other  pro- 
perty subject  to  execution  than  that  conveyed  to  JohTt.  It 
18  admitted  that  the  improvements  on  the  property  thus 
conveyed  were  worth  firom  4,000  to  5,000  doUars;  but  it  is 
stated  affirmatively  that  they  were  made  mostly  by  John. 

Johifs  answer  coincides  with  and  follows  pretty  accu- 
rately that  of  his  brother.  The  exhibit  incorporated  in  the 
answer  shows  Johris  business  transactions  firom  1840  to 
1847  to  amount  to  18,470  dollars  and  78  cents. 

The  deed  of  September,  1846,  of  C.  Hunter  to  John  Hu$h 
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Hot.  Tom*  fer  is  Bet  oat»    The  oonsideratioii  expieased  on  its  &ee  is 

^Q^'      4,500  dollars.     To  repel  the  charge  that  the  deed  was 

Pbcx       without  consideration,  John  exhibits  a  list  of  daims  paid 

Hrarn.     by  him,  John^  for  Ihe  firm  of  E&ndi  4*  Cb.,  amonntiiig  to 

3,344  dollars  and  27  cents,  and  some  5,000  dollars  more 

paid  for  the  firm  of  John  Hunter  8f  Co^  in  each  of  which 

C.  Hunter  was  an  eqnal  partner. 

Both  answers  conclude  with  a  general  denial  of  the 
firaud  charged* 

The  answer  of  Collins  puts  nothing  in  issue  matfffial  to 
the  determination  of  the  questions  involved* 

Replication  in  the  usual  form. 

The  cause  was  submitted  for  final  hearing  on  the  plead- 
ings and  the  deposition  of  Hmds^  taken  by  the  comphuii- 
ant.  The  deposition  of  C.  Sinter j  taken  by  the  defend- 
ants, was  suppressed  So  that  the  deposition  of  Bkids^ 
the  former  partner  of  C.  Hunter j  was  the  only  evidence  in 
the  case.  The  Court  dismissed  the  bill  for  want  of  equity. 
Pecky  the  complainant,  prosecutes  error. 

We  are  of  opinion  that  the  Court  erred  in  diBmiwing 
the  bilL  In  the  state  of  the  pleadings  and  evidence,  the 
complainant  had  made  a  strong  case.  The  bill,  in  most  of 
its  material  parts,  is  sustained  by  the  deposition  of  Hmds* 
The  answers  are  all  without  oath.  They  were  so  required 
to  be  by  the  bilL  It  does  not,  in  such  cases,  require  two 
witnesses  to  prove  the  matters  put  in  issue  by  the  denial 
of  the  answer.    Acts  of  184&-7,  p.  60. 

The  evidence  of  one  witness  is  entitled  to  the  same 
weight  as  it  would  have  had  in  establishing  the  affiima- 
tive  of  an  issue  at  law.  Such  is  the  consideration  to 
which  the  deposition  of  Binds  is  entitled.  He  stood  nn- 
impeached  and  uncontradicted.  Of  itself^  it  was  soffident 
to  give  that  preponderance  of  evidence  in  favor  of  the  caae 
made  in  the  bill,  which  is  ordinarily  required  in  civil  cases. 
That  was  all  that  was  necessary  to  entitle  the  complain- 
ant  to  a  decree. 

Even  had  the  answers  been  under  oath,  as  required  by 
the  former  chancery  practice,  with  all  the  effect  given  i^ 
such  pleadings  under  that  system,  the  deposition  of  W$idS) 
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taken  in  oonnectioii  with  the  strong  corroborating  cir-  ^ot.  Tem, 
cnmstances  to  be  fonnd  in  the  admissions  of  the  answers      i^55. 


themselves,  would,  in  our  opinion,  have  been  sufficient  to       ^^bck 
entitle  the  complainant  to  the  relief  sought  Hoktxb. 

So  &r,  therefore,  as  the  case  made  in  the  biU,  and  sim* 
ply  denied  in  the  answers,  is  concerned.  Peck  was  entitled 
to  a  decree,  unless  the  matters  in  avoidance  set  up  in  the 
defence  were  sufficient  to  countervail  it,  and  were  also 
established  by  proper  evidence. 

We  have  seen  that  several  affirmative  matters  were 
alleged  in  the  answers.  But  the  only  deposition  taken  in 
support  of  them  was  that  of  Gortes  Hunter^  which,  on  mo- 
tion, was  properly  suppressed.  The  answers  themselves 
are  not  evidence  of  the  matters  alleged  in  them.  Larsh  v. 
Brotpnj  3  Ind.  B.  234.  The  party  who  pleads  in  avoid- 
ance, takes  upon  himself  the  burden  of  the  proof  as  to  the 
matters  so  pleaded.  West  v.  J?u)mlmrghy  6  Black£  542. — 
Pierce  v.  GiUes^  7  id.  162,— Baker  v.  Leathersy  3  Ind.  B. 
558.  Thus,  to  repel  the  very  strong  presumption  raised 
against  John  of  having  made  the  purchase  of  September ^ 
1846,  without  any  consideration,  and  with  the  intent  of 
defrauding  his  brother's  creditors,  he  should  not  merely 
have  alleged  the  terms  and  consideration  of  the  contract, 
but  he  should  have  proved  it;  and  shown  to  what  extent 
it  had  been  discharged  at  the  time  the  bill  was  filed.  And 
even  that,  considering  the  admissions  of  the  answer,  might 
aot  have  saved  him.     Wr^ht  v.  BrandiSj  1  Ind.  R.  336. 

Upon  the  whole  record,  as  it  now  stands,  the  complain- 
ant is,  in  our  opinion,  clearly  entitled  to  the  relief  sought 
To  wiiat  extent  in  detail  it  is  not  necessary  for  us  to  say. 
To  do  exact  justice,  the  parties  should,  perhaps,  be  permit- 
ted to  take  further  depositions.  The  numerous  and  com- 
plicated facts  will  be  more  proper  for  the  consideration  of 
a  jury,  under  the  new  practice. 

Per  Curiam^ — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  per- 
mit the  parties  to  amend,  &c. 

J.  O.  Marshall  and  C7.  Walker^  for  the  plaintiff. 

/.  SulHvanj  for  the  defendants. 
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Not.  Tttniy 
^^^*  Leppbrt  v.  The  State. 

IiSPniBT 

Thx  Stats.  '^*  ^^^  oonyicted  for  retaifing  spiritaoiu  Hqnor.  Then  wis  eridenee  tandiag 
to  show  that  the  tiqaor  wu  purchated  for  a  medicinal  purpoee,  bat  it  14)- 
peared  not  to  haye  been  told  for  that  purpose.  Held,  that  tlie  conTictlon 
was  proper. 

T^wiwfay,  APPEAL  from  the  T^ecanoe  Circuit  Court 

Perkins,  J. — Complaint  against  Leppert  fat  retailing 
to  Chester  Monk.  Trial  upon  the  general  isaae  and  con- 
Tiction. 

The  bill  of  exceptions  in  the  case  states,  that  ^  Ckesier 
Monk  was  produced  and  sworn  by  the  prosecutor,  and 
testified  as  follows:  ^I  reside  about  two  miles  from  York" 
towiiy  in  this  county.  I  bought  liquor  of  the  defendant, 
about  the  10th  day  of  December^  1853.  He  drew  it  out 
of  a  barrel  in  a  quart  cup,  and  then  poured  it  into  a  g^ass. 
I  paid  5  cents  for  it.  I  was  sick  all  the  fall  and  winter 
with  the  ague.  Dr.  Johnson  commanded  me  to  take  liquor. 
I  got  a  gallon  and  put  roots  into  it.  Dr.  Johnson  told  me 
I  might  use  liquor  to  strengthen  me,  and  that  it  would  be 
good  for  me.  The  doctor  said  it  would  be  good  for  me. 
I  bought  the  liquor  because  I  was  not  well,  and  because 
Dr.  Johnson  told  me  it  would  do  me  good.  I  might  have 
drank  it  anyhow.  The  defendant  is  a  farmer.  He  does 
not  keep  a  grocery.  I  never  saw  other  persons  come  and 
drink  at  defendant's  as  I  did.'  This  was  all  the  testimony 
given  in  the  cause." 

Upon  this  testimony  the  defendant  was  convicted. 

We  think,  according  to  the  evidence,  that  the  liquor  in 
question  was  not  sold  for  a  medicinal  purpose,  though  it 
may  have  been  purchased  for  such,  and  that  the  defendant 
was  rightiy  convicted.  It  does  not  appear  that  the  object 
for  which  the  liquor  was  purchased  was  made  known  to 
him.    See  Donnell  v.  TTte  State,  2  Ind.  B.  658. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  C.  Wilsony  W.  F.  Lane  and  X  M.  La  Rue,  for  the  ap- 
pellant 

J.  L.  MUlerj  for  the  state. 
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Makepeace  t;.  Wright. 


]9oT.  Tetm, 
1855. 

Babhxs. 

APPEAL  from  the  Madison  Circuit  Court.  McKat. 

Per  Ci«ruii».^— Replevin  for  a  wagon.    Fleas,  the  gene-   j^,^,^^ 
ral  isroe,  property  in  defendant,  and  property  in  a  third  December  18. 
person.    Issues  of  fact     Trial  by  the  Court.    Judgment 
for  the  plaintifil    Appeal  to  this  Court. 

The  correctness  of  the  judgment  upon  the  evidence  is 
denied.  It  preponderates  in  its  favor,  and  is  affirmed  with 
1  per  cent,  damages  and  costs. 

X  and  M.  &  Robinsonj  for  the  appellant. 

7.  D.  and  iL  L.  WaJpoUy  for  the  appellee. 


Barnes  v.  McKay  and  Wife. 

A,  dkd  intef  tato,  telied  of  tereral  tracts  of  land.  Hia  widow  was  also  tiie 
ownar,  in  her  own  ri^t,  by  inheritance  from  B,,  of  a  tract  of  land  a^joiniqg 
A.'t,  C.  being  about  to  purchase  the  interests  of  sereral  of  A*e  heirB,  and 
nippodng  A,  to  have  been  the  owner  of  said  tract  belonging  to  his  widow, 
but  a  question  having  arisen  in  regard  to  the  fkct  at  the  time  of  the  execu- 
tion of  the  coBTeyance,  the  widow  assured  C,  that  the  tract  so  owned  by 
herself  was  parcel  of  the  landa  left  by  A,,  and  C,  accordingly  reeoeived  a 
eonreyance  from  said  heirs  of  A,,  describing  the  premises  conveyed  as  thehr 
interests  "in  the  land  owned  by  A,  at  the  time  of  his  death/' 

Bdi,  that  Ae  widow,  even  though  she  might  have  been  ignorant  of  her  legal 
rights  in  the  land  inherited  from  B,,  was  estopped  from  afterward  asserthig 
her  title  therein  as  to  so  much  thereof  as  would  have  passed  to  (7.  by  the 
conveyance,  had  the  same  been  parcel  of  the  lands  left  by  A. 

Bdd,  also,  that  the  drcnmstance  that  the  representations  of  the  widow  were 
not  in  writing,  was  of  no  importance. 

APPEAL  from  the  HdmiUan  CSrcuit  CJonrt  2^**?^' ,. 

GooKiNs,  J. — This  was  a  bill  in  chancery  by  McKajf 
and  wife  against  Jane  Barnes  and  others^  setting  forth  the 
fdlowing  facts: 
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Not.  Tem,       One  Bichard  Bundren^  who,  in  his  lifetime,  owned  an 
^^^*      eighty  acre  tract  of  land,  died,  leaving  the  appellant, 
Babkm     Jane  Barnes^  his  only  heir  at  law.    She  married  Nathaniel 
McKat.     BameSy  by  whom  she  had  issue  thirteen  children,  of  whom 
the  wife  of  McKay  is  one.    The  other  twelve  are  made 
defendants.    Nathaniel  Bafnes^  in  his  lifetime,  owned  an 
eighty  acre  tract,  and  two  forty  acre  tracts,  all  adjoining 
the  Bundren  tract,  of  which  he  died  seized.     After  his 
death,  in  1847,  Isam  BameSj  one  of  his  heirs,  obtained 
from  William  F*  BameSy  another  of  said  heirs,  a  convey* 
ance  of  all  his  interest  in  the  lands  owned  by  said  Nior 
ihamel  at  his  death,  without  otherwise  describing  them. 
On  the  2d  day  of  itforcA,  1848,  he  obtained  from  JKory 
^  Wrighty  another  of  said  heirs,  and  ^er  husband,  a  like 
conveyance  of  her  interest.    This  deed  describes  the  lands, 
and  includes  the  Bimdren  tract.    On  the  17th  day  of  the 
same  month,  McKay  obtained  a  conveyance  from  horn 
BameSj  and  from  Albert  and  Henderson^  two  other  heirs, 
of  their  interest  in  s€dd  lands,  Isaniy  besides  his  own 
share,  conveying  the  other  two  he  had  previously  acquired, 
making  five  shares  in  all,  the  consideration  of  the  deed 
being  500  dollars,  or  100  doUars  per  share.     This  convey- 
ance described  the  lands  no  otherwise  than  as  the  lands 
owned  by  Nathaniel  Barnes  at  his  death.    In  Map  follow- 
ing, McKay  obtained  a  conveyance  from  Matilda  Wright^ 
another  heir,  and  her  husband,  of  her  interest  in  said 
lands.     This  deed  describes  it  as  the  farm  and  real  estate 
ovmed  by  Nathaniel  BameSj  deceased,  situated,  &c.,  con- 
taining two  hundred  and  forty  acres,  bounded,  &c,  set* 
ting  out  the  abuttals,  so  as  to  include  the  Bimdren  tract 
These  shares  amount  to  six-thirteenths  of  the  whole.   The 
bill  charges  a  combination  between  Jane  Barnes  and  said 
grantors  to  defraud  McKay^  by  representing  that  the  Bun^ 
dren  tract  constituted  a  part  of  the  estate  of  Nathamel 
Barnes  J  and  that  his  purchase  included  that  tract     It  also 
states  that  said  Jane  promised  to  release  to  McKay  her 
claim  to  one-sixth  paxt  of  the  Bundren  tract,  if  he  wonld 
purchase  said  other  six  shares;  and  it  alleges  that  the 
shares  are  worth  one-third  less  in  consequence  of  that 
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tract  being  not  indnded  in  fhe  estate.    Albeti^  Jbam  and  ^<^-  "^^^f 
Henderson  arc  alleged  to  be  insolvent  and  worthless.    It      J^^* 
is  farther  aU^;ed  that  said  widow  and  heirs  have  been     Bashu 
requested  to  convey  to  MeEop  one-sixth  part  of  said  JStm-     McKat. 
drm  tract,  which  they  have  refused  to  do.    The  bill  seeks 
a  conveyance  of  six-thirteenths  of  said  tract,  a  partition 
of  the  other  lands,  and  general  reUefl 

The  answers  are  not  under  oath. 

Jane  Barnes  admits  her  title  to  the  Bundren  tract,  and 
the  title  of  Nathaniel  Barnes  to  the  other  lands,  in  which 
Bhe  daims  dower.  She  admits  that,  subject  to  her  claim, 
McKofifs  wife  is  entitiied  to  one-thirteenth  thereof;  that 
MeSa§  has  purchased  six  shares  therein  as  stated  in  ^e 
bill  She  claims  the  Bundren  tract  as  her  own  absolutely.  . 
All  other  allegations  of  the  biU  are  denied. 

Albert  Barnes^  Isam  Bamesj  Henderson  Barnes^  WUKam 
R  BameSj  and  Matilda  Wrig^kt  and  her  husband  answered, 
admitting  the  tities  and  conveyances  as  stated  in  the  bill. 
They  say  that  McKay  knew  the  extent  of  their  interests, 
at  the  time  of  his  purchase,  as  well  as  they  did.  They 
deny  tiiat  they  made  any  misrepresentations  in  relation  to 
the  Bnndren  tract,  and  say  that  MeKoKg  well  knew  the 
title  to  it;  that  he  paid  but  a  low  price  for  the  shares  he 
puehased     They  deny  all  fraud. 

The  cause  was  submitted  upon  bill,  answers  and  depo- 
sitions, and  a  decree  was  rendered  in  fieivor  of  McKay 
against  Jane  Barnes  for  six-thirteenths  of  the  Bundren 
tract,  and  in  favor  of  McKay  and  wife  for  seven-thir- 
teenths of  the  other  lands  in  partition,  and  in  favor  of 
Jiane  Barnes  for  her  dower  in  the  whole,  to  be  set  off  by 
oomnussioners.    Jane  Barnes  prosecutes  this  appeal 

We  shall  consider  no  question  arising  upon  tins  re- 
cord, except  the  one  which  the  parties  have  discussed, 
▼izn  whether,  under  the  drcumstances,  McKays  purchase 
extended  to  the  Bmdren  tract.  In  reference  to  that  ques- 
tion, tile  appellant  makes  two  points^ — ^1.  That  the  pro- 
mise of  the  appellant  to  convey  a  part  of  that  tract,  being 
by  parol,  was  void,  by  the  statute  of  frauds.  3.  That  the 
evidence  is  not  sufficient  to  sustain  the  decree. 


1 
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Not.  Tflim,       Upon  the  firet  point,  this  is  not  a  bill  to  enforoe  a  con- 

^^^*      tract  of  sale.    It  is  true  the  bill  states  that  the  appellant 

Bamkm     promised  McKay  to  convey  to  him  a  portion  of  said  tract; 

McKat.     hut  the  promise  is  not  stated  to  have  been  made  upon  a 

consideration,  nor  was  it  proved.    The  relief  prayed  is 

upon  another  ground,  viz.,  that  the  appellant  combined 

with  the  other  defendants,  who  were  selling  their  Bhaies 

to  McKa/y^  in  inducing  him  to  believe  that  his  purchase 

extended  to  the  tract  in  question;  and  we  must  look  into 

the  evidence  to  see  if  it  sustains  that  assumption. 

So  far  as  the  heirs  of  Nathamtl  Barnes  attempted  any 
particular  description  of  the  lands  conveyed  by  them,  the 
disputed  tract  was  included  Two  deeds  were  made,  near 
the  time  of  the  principal  purchase  by  McKag^  one  by 
Mary  Wriffht  and  her  husband  to  ham  Barnes^  on  the  2d 
of  Marchj  1848,  fifteen  days  before  the  principal  purchase, 
and  another  by  Matilda  Wright  and  her  husband  to  J&- 
Eayj  on  the  21st  of  May  following.  Both  these  convey* 
ances  describe  the  property  conveyed  as  the  shares  of  the 
grantors  in  the  real  estate  of  Nathaniel  BameSy  deceased, 
and  then  follow  descriptions  which  include  the  Btaidm 
tract.  It  is  dear,  therefore,  that  these  grantors  belieTed  or 
pretended  to  believe  that  their  father  owned  it 

The  testimony  which  affects  the  appellant,  is  substan- 
tially this: 

Chiiwoody  who  wrote  the  deed  for  the  five  shares,  testi- 
fies that  while  writing  it  a  question  arose  between  the 
grantors  and  McKay^  in  reference  to  the  Bundren  tract, 
when  the  grantors  assured  McKay  that  it  belonged  to 
their  father,  and  that  he  had  recovered  it  in  a  suit  at  law. 
Chitwood  ceased  writing,  supposing  the  bargain  would  not 
be  completed,  when  the  parties  agreed  to  go  into  another 
room,  where  they  stated  the  appellant  was,  to  have  Ae 
matter  in  dispute  decided.  They  returned,  stating  that 
the  appellant  said  she  did  not  know  that  she  had  any 
right  to  the  disputed  tract  more  than  to  the  other  lands 
of  Nathaniel  Barnes;  and  if  she  had,  she  did  not  wish 
to  make  any  difference  between  her  children  in  regard 
to  it 
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Humoj  a  witness  for  the  appellees,  testified  that  the  ^o^*  T«na, 
appellant  and  WilUam  R  Barnes  told  him  that  McKa^      ^^^' 
had  purchased  an  interest  in  the  Bundren  tract,  the  same     Babmm 
as  in  the  other  lands.  McKat. 

Fausetj  another  witness,  testifies  to  an  interview  be- 
tween McKay  and  the  appellant,  and  others  of  the  defend- 
ants, in  which  the  appellant  admitted  that  she  had  assured 
MeKagj  at  the  time  of  his  purchase,  that  he  was  buying 
an  interest  in  all  the  tracts. 

There  was  other  testimony  tending  to  show  that  some 
of  the  grantors,  in  selling  an  interest  in  the  Bundren  tract, 
were  aware  that  they  had  no  interest  in  it,  and  that  they 
were  acting  firaudnlently.  The  proof,  however,  does  not 
connect  the  appellant  with  the  firaud.  It  establishes  only 
that  she  advised  and  encouraged  the  purchase,  with  the 
assurance  that  the  tract  in  controversy  was  included  in  it 

The  answer  not  being  under  oatii,  we  think  this  testi- 
mony sustains  the  biH  It  may  be  that  the  appellant  was 
ignorant  of  her  legal  rights  in  respect  to  the  tract  in  con- 
troversy; but  although  she  may  have  been  ignorant  of  her 
rights,  she  can  not  avoid  the  effect  of  her  assurances  to 
an  innocent  party  that  he  might  safely  buy,  for  by  them 
she  assumed  to  know  the  £acts  on  which  her  title  rested. 
In  the  case  of  Storrs  v.  Barker^  6  J.  C.  R.  166,  a  married 
woman  made  a  void  devise  in  favor  of  her  husband.  The 
fietther,  her  heir  at  law,  advised  and  encouraged  an  inno- 
cent party  to  purchase  from  the  husband;  and  he  was  held 
to  be  estopped  afterwards  to  assert  his  legal  title,  although 
the  advice  and  encouragement  were  given  in  ignorance 
of  his  legal  rights.  The  cases  of  Hundsen  v.  Ckayneyj  2 
Vera.  150,  and  of  Teasdale  v.  Teasdale^  13  Viner  639, 
quoted  by  the  chancellor  in  Storrs  v.  Barker^  p.  173,  are 
both  very  similar  to  the  case  under  consideration,  and 
folly  sustain  our  conclusion. 

Per  OmrianL — The  decree  is  affirmed  with  costs. 

R  8.  Siane  and  D.  Moss^  for  the  appellant. 

W.  Oarverj  for  the  appellees. 

Vol.  VIL— 20 
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Not.  Tern, 
^^^*  Abernatht  v.  Beeves  and  Anothear. 

ABBBNilTKT 

RxETBB.  Section  S  of  the  act  reUtiTe  to  practioe  in  Circuit  Coiute,  approTed  FAruary 
18, 1839,  (wliich  dispensed  with  the  neoetsity  of  proving  the  names  of  the 
payees,  &c.,  of  notes,  &c.,  dedared  upon,  unless  the  ezecotion  thereof  was 
pat  in  issue  by  a  pleading  under  oath,)  was  continued  in  force  l>y  the  open- 
tion  of  section  809,  p.  994,  9  B.  8. 1859. 

Wndnndmi,        APPEAL  from  the  Rush  Court  of  Common  Heaa. 

Davison,  J« — James  Reeves^  Isaac  Stevens^  Francis  Goode 
and  WUHam  Phyvps^  describing  themselves  as  ^partnen 
under  the  name  of  Reeves^  Stevens  4*  CbV  sued  AbenuUki/ 
upon  a  promissory  note,  payable  ^to  the  order  of  Reeves^ 
Stevens  tf  Col^  To  the  complaint,  the  defendant  answe^ 
ed — ^1.  That  each  and  every  material  allegation  therein 
contained  was  untrue.  2.  That  tiie  note  was  obtained 
by  fraud,  &;c,  3.  That  the  defendwt,  on  the  20th  of  De- 
eewher^  1854,  paid  the  plaintifEb  SO  dollars  on  said  note. 
Issues  being  made,  the  cause  was  submitted  to  tiie  Court 

The  note  sued  on  was  the  only  evidence  adduced  on  the 
triaL    It  reads  thus: 

''  $300.  Oinciwnati,  December  15, 1854.  One  day  after 
date,  for  value  received,  I  promise  to  pay  to  the  order  of 
Reevesj  Stevens  if  Co^  without  any  relief  whatever  from 
valuation  or  appraisement  laws,  three  hundred  doUais,  at 
their  counting  room  in  OincinnatL    J.  Abemafhy!^ 

Upon  this  evidence  the  Court  found  for  the  plaintiflbf 
and,  over  a  motion  for  a  new  trial,  rendered  judgment  in 
their  favor. 

This  judgment  is  said  to  be  eironeous,  because  there 
was  no  evidence  tending  to  prove  that  the  plaintifb  con- 
stituted the  firm  of  Reeves^  Stevens  8f  Co.  The  law,  as  it 
stood  prior  to  an  act  of  the  legislature  approved  Februarn 
18,  1839,  accords  with  the  above  position.  FUteker  v. 
Dana  et  oLy  4  Blackf.  377.  The  third  section  of  that  act 
is  found  in  the  revision  of  1843,  and  is  as  follows: 

"Whenever  any  note,**  &C.,  ** shall  be  declared  upan,*^ 
&c,  "proof  of  the  names  of  the  payees,"  &c.,  "shall  not 
be  necessary,  unless  the  same  shall  be  put  in  issue  by 
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some  fonn  of  pleading  verified  by  affidavit,"    R.  S.  1843,  Nor.  Term, 
p.  711.  18g5- 


This  enactment}  no  donbty  continned  to  be  the  law  up  Abbbkatht 
until  the  present  code  of  procedure  took  effect.    Is  it  still     bsxtss. 
in  force? 

In  section  802  of  chapter  1  of  the  new  code,  it  is  pro- 
vided that  ^the  laws  and  usages  of  this  state,  relative  to 
pleadings  and  practice  in  civil  actions  and  proceedings, 
not  inconsistent  herewith,  and  as  far  as  the  same  may 
operate  in  aid  hereof^  or  to  supply  an  omitted  case,  are 
hereby  continued  in  force.''  The  act  of  1889  contains  a 
law  of  practice,  not  embraced  in  the  code  of  1852,  unless 
the  section  just  quoted  continues  it  in  force.  Whether  it 
does  or  not  is  a  pure  question  of  construction.  We  per- 
ceive nothing  in  the  law  in  conflict  with  any  provision  of 
the  new  code.  Hence,  it  can  not,  within  the  meaning  of 
the  section,  be  ^inconsistent."  As  a  rule  of  practice,  the 
law  of  1839  was  regarded  an  effective  element  in  the  old 
system ;  and  there  is,  indeed,  no  valid  reason  why  it  should 
not  operate  beneficially  in  aid  of  the  system  now  in  use. 
It  seems  to  us  tiiat  section  802  must  be  so  construed  as 
to  continue  in  force  the  third  section  of  the  act  of  1839. 
It  follows  that  it  was  not  incumbent  on  the  plainti£b, 
under  the  pleadings  in  this  case,  to  prove  that  they  con- 
stituted the  firm  of  Reeves^  Stevens  4*  Co. 

Per  Curiam^ — The  judgment  is  a£Bnned,  with  3  per  cent, 
damages  and  costs. 

A.  Wl  Hubbard  and  L.  W.  Sexton^  for  the  appellant. 

G.  C.  Clarkj  J.  &  Scobey  and  W.  Oumbackj  for  the  ap- 
pellees. 
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Irwin  and  Others  v.  Ivsss. 

Paiol  eridence  is  not  admissible  to  amml  or  snbstaatifllly  to  vtiy  lbs  teims  of 
a  written  instmment,  exoept  in  cases  of  fraud. 

A  resolting  or  implied  trust  need  not  be  in  writing,  but  may  be  prored  hj 
parol,  eren  against  the  &oe  of  the  deed  or  the  answer  of  tiie  tnislee. 

A.  and  wife,  by  an  instnunent  in  writing,  assigned  a  money  demand  to  B.,tiid 
empowered  him  to  collect  tiie  same  for  his  own  nse.  They  also  conTsjed  to 
him  a  tract  of  land  in  fee.  B.  collected  the  demand,  and  sold  the  Isad  isd 
reoelTed  the  pnrchase-moncy.  The  assignment  and  deed  wen  both  ex^ 
coted  and  deliyered  to  B.  with  the  express  oral  condition  that  be  ihosid 
collect  said  demand,  and  dispose  of  eaid  real  estate,  andhold  theproeeediin 
trost  for  the  lieirs  of  ii.  and  wife.  There  was  no  fraud.  Bdd,  (nnder  tte 
B.  8. 1831,)  that  a  resulting  trust  did  not  arise  in  &Tor  of  said  hdn. 

If  a  party  who  sets  up  a  resulting  trust  has  paid  no  money,  he  can  not  dwv, 
by  parol  OTldence,  that  the  purchase  was  for  his  benefit. 


Deeadfer  19. 


APPEAL  from  the  Jasper  Circuit  Court 

Davison,  J, — ^Bill  in  chancery  by  Alexander  Irtm  and 
CharloUey  his  wife,  James  WilUams  and  Marioj  his  wife, 
Mahala  Cfahaganj  Eliza  Aersj  Thomas  Ivers  and  Virgim 
Dycj  against  WUliam  Ivers  and  Samuel  Ivers;  the  said 
Charlotte^  Marioj  Mahala,  Eliza,  Thomas,  Virgima,  Wil* 
Uam  and  Samuel  being  the  children  and  heirs  at  law  of 
Richard  Ivers  and  Deborah,  his  wife,  who  died  in  the  year 
1836. 

On  the  26th  of  Jamary,  1835,  Richard  and  Deborah,  in 
her  right,  held  a  demand  for  a  certain  amount  of  money 
npon  one  John  Leslie,  which,  by  their  instrament  in  wri- 
ting of  that  date,  they  assigned  to  WiUiam  hers,  one  of 
the  defendants,  and  thereby  empowered  him  to  collect  the 
same  for  his  own  nse.  Also,  on  the  9th  of  February,  1835, 
they  conveyed  to  him,  by  deed  in  fee,  a  tract  of  land  in 
Darke  county,  Ohio.  In  the  year  1838,  the  defendant  sold 
this  land  for  300  dollars;  and  in  his  own  name,  he  insti- 
tuted suit  upon  the  demand  against  Leslie,  in  the  Com- 
mon Pleas  of  Preble  county,  Ohio;  which  suit  resolted  in 
a  decree  in  his  favor  for  372  dollars.  These  amounts,  of 
300  dollars  and  372  dollars,  were  received  by  said  defend- 
ant, the  former  in  the  year  1838,  and  the  latter  in  1841 

The  bill  alleges  that  the  above  assignment  and  deed, 
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though  absolute  on  their  face,  were  intended  by  the  parties  Not.  T«nn, 
to  oonstitate  the  defendant  a  trostee  for  the  children  and      ^Q^* 
hein  of  the  said  Richard  and  Deborah^  and  that  as  such      Ikwiv 
trustee  he  is  bound  to  accounti  &c.    His  answer  simply      Iysbs. 
denies  the  existence  of  such  a  trust.    Upon  a  final  hearing 
the  Court  dismissed  the  biU,  &c. 

The  evidence  consists,  mainly,  of  the  defendant's  admis- 
sions, made  by  him  at  diiSerent  periods  between  the  years 
1841  and  1849.  These  admissions  appear  to  have  been 
deliberately  made  and  precisely  identified.  They  seem  to 
OS  clearly  to  establish  the  point  of  fact,  that  the  assign* 
ment  and  deed  were  both  executed  and  delivered  to  the 
defendant  with  the  express  verbal  condition  that  he  should 
collect  the  assigned  demand,  dispose  of  the  real  estate 
conveyed,  and  hold  the  proceeds  in  trust  for  the  heirs  of 
Richard  and  Deborah  Ivers*  Upon  this  verbal  condition 
the  appellants  rely  for  a  reversal  of  the  decree.  They  con- 
tend that  though  nothing  appears  in  the  assignment  or 
deed  from  which  a  trust  can  be  infeired,  still  the  proofs  in 
the  case  suj£ciently  indicate  a  trust;  one  which  arises  by 
implication  of  law,  and  is  not  vdthin  the  operation  of  the 
statnte  of  firauds.  This  case  is  governed  by  an  act  of 
1831,  which  contains  the  following  provisions: 

^Sec.  5.  All  declarations  or  creations  of  trust  or  con- 
fidence of  any  lands,"  &c.,  ^  shall  be  manifested  and  proved 
by  some  vmting  signed  by  the  party  who  by  law  may  be 
enabled  to  declare  such  trust  or  confidence,"  &c,  ^or  else 
the  same  shall  be  utterly  void  and  of  none  effect;  provided 
that  when  any  conveyance  shall  be  made  of  any  lands," 
&c^  "by  which  a  trust  or  confidence  may  arise  or  result 
by  implication  or  construction  of  law,"  &C.,  ^such  trust,' 
&c^  "shall  be  of  the  like  force  and  effect  as  the  same 
would  have  been  if  this  act  had  never  been  passed,"  &c 

^8bc.  6.  All  grants  and  assignments  of  any  trust  or 
confidence,  shall  likewise  be  in  writing,  signed  by  the 
party  granting  or  assigning  the  same,"  &c  B.  S.  1831,  pp. 
269,  270. 

We  have  seen  that  the  assignment  and  deed  are,  in 
terms,  absolute,  and  upon  their  face  import  a  valuable 
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Not.  Term,  consideration.     The  nile  is  well  established,  that  veibal 

^Q^'      evidence  can  not  be  allowed  to  disannul  or  substantially 

Irwin      vary  a  written  agreement,  except  on  the  groond  of  fraud. 

Itbbb.       Now  the  parol  evidence  before  us,  varies  materially  both 

the  assignment  and  deed;  and,  further,  it  proves  a  specific 

trust,  verbally  declared,  when  the  statute  above  quoted 

explicitly  provides  that  ^  all  declarations  of  trust,  unless  m 

writing,  shall  be  utterly  void." 

The  appellee  assumes  in  argument  that  "there  is  a 
broad  distinction  between  declared  and  implied  trusts. 
The  law  implies  a  trust  in  the  absence  of  one  declared. 
Where  a  trust  is  declared,  there  is  no  room  for  implica- 
tion, and  a  declared  trust  must  be  in  writing."  As  a  gen- 
eral rule,  we  concur  in  this  doctrine,  which,  when  applied 
to  the  facts  of  this  case,  would  seem  to  favor  the  ruling  of 
the  Circuit  Court.  That  a  resulting  or  implied  trust  need 
not  be  in  writing,  and  may  be  proved  by  parol,  even 
against  the  face  of  the  deed  or  the  answer  of  the  trustee, 
is  a  principle  too  plain  to  admit  of  controversy.  But  is 
the  present  a  case  of  resulting  trust?  This  is  the  main 
question  to  be  considered  Lord  Hardwtcke,  in  Uoyd  v. 
SpiUety  said,  that  a  resulting  trust  arising  by  operation  of 
law  existed,  1.  When  the  estate  was  purchased  in  the  name 
of  one  person  and  the  consideration  came  from  another; 
2.  When  a  trust  was  declared  as  to  part,  and  nothing 
was  said  as  to  the  residue,  that  residue  remaining  undis- 
posed of,  remained  to  the  heir  at  law.  He  observed  that 
he  did  not  know  of  any  other  instances  of  a  resulting  tnist, 
unless  in  cases  of  fraud.  2  Atk.  E  150.  This  statement 
of  lord  BJardwicke  is  quoted  by  judge  Kentj  in  his  Com- 
mentaries, with  seeming  approval  4  Kenf  s  Comm.  306. 
But  in  the  transaction  before  us  no  fraud  is  proved. 

In  addition,  also,  to  the  argument  that  this  trust  has 
been  verbally  and  specifically  declared,  and  is  therefore  in 
conflict  with  the  statute,  there  is  still  another  valid  reason 
why  an  implied  trust  does  not  arise  upon  the  facts  pre- 
sented by  the  record.  No  money  has  been  advanced  by 
the  cestui  que  trust  "  If  A.  furnishes  money  to  A,  with  a 
view  to  the  purchase  of  an  estate,  and  B.  makes  the  pnr- 
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chase  with  the  money  so  fdrnished,  and  takes  the  deed  in  ^ot.  Term, 
his  name,  a  trust  lesnlts  to  A.^  became  he  paid  the  money.      ^^^* 
The  whole  foundation  of  the  trust  is  the  payment  of  the      Staxbt 
money,  and  it  must  be  clearly  proved   If,  therefore,  a  party    Wnnavo. 
who  sets  up  a  resulting  trust  made  no  payment,  he  can 
not  be  permitted  to  show  by  parol  proof  that  the  purchase 
was  made  for  his  benefit  or  on  his  account."    Botsford  v. 
Bi0T,  2  Johns.  Ch.  B.  406.    Here,  it  is  not  pretended  that 
the  appellants  have  paid  money ;  but  they  rest  their  case 
exclusively  on  the  ground  of  a  specific  trust,  verbally  de- 
clared when  the  assignment  and  deed  were  executed ;  and 
to  sustain  the  position  thus  assumed,  they  rely  on  parol 
CTidence.    To  allow  this,  would,  in  our  opinion,  be  a  plain 
overthrow  of  the  statute  of  firauds.  Movan  v.  HdySy  1  Johns. 
CL  E.  339. — Steere  v.  Steere,  5  id.  h — Saunders  on  Uses, 
227.    The  decree  must  be  affirmed* 

Psr  Ouri€M4 — The  decree  is  affirmed  v^dth  costs. 

K  P.  Biddky  for  the  appellants. 

D.  D.  Pratt  and  8.  C.  Taber,  for  the  appellee. 


Starry  v.  Winning. 

Comtf  ramjron  in  office  at  the  adoption  of  the  consdtntion  of  1851,  did  not 

oontmoe  in  office  after  the  constitation  took  effoct 
Wlien  a  point  of  law  is  reseiTed  for  the  dedsion  of  the  Sapreme  Ck>nrt,  the 

noord  mnst  show  that  it  containa  aU  the  evidence  relating  to  the  point. 
The  leoord  in  this  canae  showed,  genenUlj,  that  the  jndge  of  the  Circuit  Conrt 

appointed  A.  to  preside  as  judge  pro  tern.    The  proceeding  was  under  the 

B.  8. 1859. 
BJd,  that  the  appointment  must  be  presumed  to  have  been  made  in  pursuance 

of  die  proTisions  of  tiie  act  orgaaicing  Circuit  Courts. 
Bdd,  also,  that  there  was  no  constitutional  objection  to  the  appointment 
The  proTisions  of  said  act  are  directoiy,  and  a  substantial  compliance  with 

them  is  sufficient 
A  motbn  for  a  new  trial,  under  s.  601,  2  B.  8. 1859,  p.  167,  was  oreimled. 
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Nov*  Torm, 

1856. 

Stabbt 

V. 

Wiiarnro. 


Wednesday, 
December  \^. 


The  record  did  not  show  that  the  party  who  made  the  motion  tendered  die 
costs.  Hdd,  that  the  motion  mast  be  presomed  to  have  been  correctly  OTer- 
mled. 

APPEAL  from  the  Warren  Circuit  Court. 

Stuart,  J. — Ejectment,  commenced  in  Mwrch^  1853,  un- 
der the  old  practice.  Trial  in  June^  1853,  under  the  new 
practice.  Verdict  and  judgment  for  Winmng^  the  lessor 
of  the  plaintiff. 

The  motion  for  a  new  trial  interposed  by  Starry^  was 
overruled.     The  evidence  is  not  set  out  in  the  record. 

Sundry  bills  of  exceptions  are  taken  by  Starry — 

1.  To  the  admission  of  certain  evidence. 

2.  To  the  refusal  of  certain  instructions. 

3.  As  a  further  objection,  the  want  of  jurisdiction  in  the 
Court  trpng  the  cause  is  urged. 

The  first  objection  is  to  the  admission  of  the  evidence 
of  one  Perrin  Kent. 

It  appears  that  Kent  was,  in  June^  1850,  appointed  sur- 
veyor of  Warren  county  by  the  board  of  commissioners. 
By  the  former  law  on  that  subject,  the  term  of  such  office 
was  three  years,  and  until  his  successor  was  appointed  and 
qualified.  He  was  offered  as  a  witness  to  prove  an  official 
survey  made  by  him  of  the  premises  in  dispute  in  Septem' 
ber^  1852.  Starry  objected,  but  the  objection  was  over- 
ruled and  KenPs  evidence  admitted. 

The  point  of  objection  to  Kenfs  evidence  in  relation  to 
the  official  survey,  is,  that  upon  the  coming  in  of  the  new 
constitution  in  November ^  1851,  his  term  of  office  under 
the  appointment  ceased.  Hence,  that  his  survey  made  in 
the  fall  of  1852,  could  not  be  received  as  official. 

That  no  inconvenience  might  ensue  from  the  adoption 
of  the  new  constitution,  the  10th  section  of  the  schedule 
provides,  that  any  person  elected  by  popular  vote,  and  then 
in  any  office  continued  by  the  constitution,  shall  continue 
for  the  term,  but  not  for  a  longer  period  than  the  term  of 
such  office  as  fixed  by  the  constitution.  The  office  of 
surveyor  is  one  of  those  continued  by  the  constitution; 
section  2,  article  6 ;  and  the  term  of  office  is  two  years.  Id^ 
But  the  other  condition  is  wanting.     These  surveyors  in 
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office  at  the  adoption  of  the  constitation,  had  not  been   Not.  Term, 
elected  by  popular  vote.     They  held  their  offices-  by  ap-       ^^^' 
pointment.     The  county  surveyor  is,  therefore,  not  one  of     Stahet 
the  officers  continued  by  the  10th  section  of  the  schedule.    Wnmivo. 

Unless  he  held  the  office  of  surveyor  by  some  other 
tenure  than  the  appointment  of  the  commissioners  in  Jme^ 
1850,  his  survey  made  in  the  fall  of  1853  was  not  official. 

As  the  evidence  on  this  point  is  not  in  the  record,  we  do 
not  know  but  that  he  might,  in  September^  1852,  have  held 
the  office  by  election,  or  by  a  subsequent  appointment  to 
fill  a  vacancy.  K  so,  the  evidence  was  properly  admitted. 
True,  the  record  shows  some  evidence  in  relation  to  his 
appointment  as  surveyor  in  1850.  But  it  nowhere  appears 
that  this  was  all  the  evidence  on  that  point.  For  all  the 
record  discloses,  it  might  have  been  shown  that  he  was 
legally  in  office  at  the  time  of  the  survey  in  September j 
1852.  This  much  we  are  bound  to  presume  in  favor  of 
the  action  of  the  Court,  unless  the  record  affirmatively 
discloses  a  different  state  of  facts. 

The  second  objection  admits  of  the  same  solution.  The 
instructions  which  the  Court  below  refused  to  give,  as- 
sume the  same  ground  as  that  assumed  in  KenPs  evi- 
dence, viz.,  that  he  was  not  the  county  surveyor  in  Septem^ 
ber,  1852.  Grant  that  he  was  not  such  by  virtue  of  his 
appointment  in  1850,  it  does  not  follow  that  he  might  not 
still  have  been  such  officer  at  the  time  of  the  survey  made. 
K  that  fact  appeared  in  evidence  in  the  Court  below,  and 
we  will  presume  in  favor  of  the  ruling  in  that  Court  that 
it  did,  there  was  no  error  in  refusing  the  instruction,  for, 
on  that  presumption,  the  instructions  sought  were  irrele- 
vant. It  was  clearly  immaterial  what  effect  the  constitu- 
tion had  on  his  former  appointment,  if  it  appeared  in  evi- 
dence that,  at  the  time  of  the  survey  in  September ^  1852, 
he  was  county  surveyor. 

We  do  not  propose  to  lay  any  stress  on  his  being  an 
officer  de  facto^  nor  on  the  admissibility  of  the  evidence 
for  some  purposes,  independent  of  its  official  character. 
We  put  it  upon  the  ground  that  the  record  must  contain, 
and  must  purport  to  contain,  all  the  evidence  relating  to 
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NoY.  Term,  the  point  of  exoeptioa.    And  this  is  not  only  in  aoooid- 

^^^'      ance  with  the  analogous  ruling  of  this  Court  on  questioiu 

Stabbt     where  the  record  does  not  disclose  all  the  evidence,  nor 

Wnnrnro.    purport  to  do  so,  but  it  is  clearly  in  accordance  with  the 

practice  under  the  new  code.    The  cause  was  tried  after 

the  new  practice  act  came  in  force,  and  counsel  insist  that 

the  record,  as  to  the  point  of  objection,  is  made  up  in 

compliance  with  that  practice.    Section  347,  2  R.  S.,  116. 

But  that  section  is  modified  by  section  344,  idL,  p.  115, 

-viz.,  ^Hhe  objection  must  be  stated  with  so  much  of  the 

evidence  as  is  necessary  to  explain  it."    It  is  very  dear 

that  all  the  evidence  touching  that  point,  is  necessary  to 

explain  it.    Nothing  less  will  put  the  Supreme  Court  in  a 

position  to  judge  correctly  of  the  point  reserved. 

On  this  record,  therefore,  which  does  not  purport  to  con- 
tain all  the  evidence,  even  on  the  point  reserved,  we  can 
only  say  that  on  one  hypothesis  the  ruling  of  the  Coort 
was  erroneous,  on  the  other  it  was  correct  The  presump- 
tion which  we  must  indulge,  is,  therefore,  in  favor  of  the 
correctness  of  the  Court  below. 

It  is  objected,  thirdly,  that  the  Court  had  no  jurisdie- 
tioxL  The  record  shows  that  &  CL  WUlson  was  duly  ap- 
pointed judge  pro  tem^  by  judge  Bryaaii.  We  see  no  vaUd 
constitutional  objection  to  such  appointment  Section  10 
of  article  7  of  the  constitution,  provides  ^<that  in  case  of 
the  temporary  inability  of  any  judge  to  hold  Courts  in  his 
circuit,  provision  may  be  made  by  law  for  holding  such 
Courts."  Chapter  4,  2  R.  S.  1862,  p.  6,  is  filmed  to  meet 
the  exigency  contemplated  by  the  constitution.  The  ap- 
pointment of  Mr.  WUlson  as  judge,  is  presumed  to  be  in 
pursuance  of  that  act  Its  provisions  have  already  been 
reviewed  and  held  directory,  in  Murphy  v.  BarlotOj  5  Ind. 
R.  230.  A  substantial  compliance  with  what  is  directed 
seems  sufficient 

Sta/rry  insists  in  argument  that  he  was  entitled  to  a  new 
trial,  under  the  statute,  upon  the  payment  of  costs.  2  R 
S*.  p.  167,  s.  601.  Perhaps  he  was.  But  the  record  does 
not  show  that  he  moved  for  a  new  trial  and  tendered  the 
costs.     This  was  essential.    He  moved  for  a  new  trial  in 
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the  ordinary  form.    For  aught  that  appears  on  the  record,  ^o^-  7«nn, 
the  motion  in  that  form  was  coirectly  overruled.  looQ' 

Per  Curianu — The  judgment  is  affirmed  with  ooste.         Thx  Audi- 
T.  R.M.  Bryant  and  X  Naylor^  for  the  appellant.  Tbbasurxb 

JL  A.  Chandler,  for  the  appellee.  ^'  ^^  ^' 

Thb  Board 
of  coumib- 

8IOHXE8  OF 
GXANT  Co. 


The  Auditor  and  Treasureb  op  Grant  County  v.  The 
Board  of  Commissioners  of  Grant  County. 

The  lemiiuay  ftmd,  in  the  progress  of  die  erection  of  a  oomitj  seminary, 
having  been  ezhaofted,  the  board  of  commissioners  adTanced  a  snm  out  of 
Afi  comity  treasory  to  complete  the  building,  anticipating  the  rerenne  of 
said  fond  to  the  amonnt  adyuioed.  The  constitntion  of  1851  haying  snbse- 
qnently  been  adopted,  and  the  seminary  sold  pnrsnant  to  its  proTisions,  hM, 
that  tiie  debt  for  the  smn  adyanoed  oat  of  Ihe  oonnty  treasury,  ought  to  be 
paid  out  of  the  pnrchase-money. 

APPEAL  fipom  the  Grant  Circuit  Court  S^3?i9. 

Perkins,  J^*-*The  commissioners  of  Orant  county  un- 
dertook, in  1849,  the  building  of  a  county  seminary.  The 
seminary  fund  proper  having,  in  the  progress  of  the  work, 
become  exhausted,  the  commissioners  advanced  out  of  the 
oonnty  treasury  near  1,900  dollars,  anticipating  the  reve- 
nue to  the  seminary  fund  in  that  amount,  for  the  comple- 
tion of  the  building. 

Subsequently,  the  new  constitution  was  adopted,  cut- 
ting off  the  seminary  revenue,  providing  for  the  sale  of 
existing  seminary  buildings,  &c.,  and  appropriating  the 
proceeds  to  the  common  school  fund. 

Afterwards  the  Orant  county  seminary  was  sold  for 
near  2,600  dollars,  and  the  county  commissioners  asked 
the  Court  to  adjudge  that  the  debt  due  from  the  seminary 
to  the  county,  for  advancements  made  as  above  stated,  be 
first  paid,  leaving  the  surplus  to  go  to  the  common  school 
fund.     The  Court  below  ordered  accqrdingly. 
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Not.  Tenn,  We  think  the  c»rder  was  right,  and  affirm  it. 

^^^*  It  is  a  sufficient  compliance  "with  the  constitutional  le- 

DxTit  quiiement,  if  the  seminary  fund,  after  payment  of  its  debts, 

Turn  Stats  ^^  appropriated  to  common  schools. 

Bavk.  p^^  OurianL — The  judgment  is  affirmed  with  costs. 
X  BrounUee^  for  the  appellants. 


Davis  v.  The  State  Bank. 


It  was  oompetent  for  tiie  legiilBtiin,  under  the  oonttttntion  of  1 816,  to  kgalut, 
7  21^^'  by  a  rotrospectiTe  enactment,  a  sale  of  an  iofiuit's  land,  made  oader  an  older 

^  ^^  of  the  Probate  Court,  wHhoat  appraisement 

^|«*»y,        ERROR  to  the  Tippecanoe  Probate  Court 

Per  Ouiriam. — In  this  case  an  interest  in  land  of  an  in- 
fant was  sold,  at  private  sale,  without  appraisement  The 
proceeding  was  under  the  code  of  1843.  It  was  erroneous; 
but  after  it  was  had,  the  legislature  passed  an  act  legaliz- 
ing it,  and  confirming  the  sale.  Local  Laws  1846,  p.  137. 
Under  the  old  constitution,  the  legislature  could  pass 
special  acts  relative  to  infant's  estates.  Doe  v.  Douglass, 
8  Blackf:  10.  And  while  Andrews  v.  Russell,  7  id.  474, 
remains  the  law  of  this  Court,  the  statute  above  cited  can 
not  be  set  aside;  and,  consequently,  the  judgment  of  the 
Court  below  in  this  case,  confirming  the  sale  in  question, 
can  not  be  reversed. 

The  case  of  Andrews  v.  Russell^  stq^rOy  is  fully  supported 
by  the  decision  of  the  Supreme  Court  of  the  United  StaUh 
affirming  that  of  the  Supreme  Court  of  Pennsyhamiay  in 
WfUson  et  oL  v.  Mercer,  8  Peters  88,  where  a  statute  of 
Pennsylvania  rendering  valid  a  void  acknowledgment  of  a 
deed  by  ^feme  covert,  was  held  constitutionaL  See,  also, 
Carpenter  v.  Pennsylvania,  17  How.  (U.  8.)  R.  456. 
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The  jadgment  is  affinned  with  costs.  Nov.  Term, 

/.  Petm  and  &  A.  Bug,  for  the  appellant.  ^^^- 

&  C  Qregory  and  JL  Jfrnet,  for  the  appellee.  P^ob 

HoLLIXOi- 
WOSTB. 


Page  and  Another  v.  Hollingsworth. 

The  owner  of  domttdc  Mumals  not  natorally  inclined  to  commit  miechief,  M 
com,  oxen,  and  the  Uke,  is  not  liable  for  any  injmy  committed  by  them  to 
die  penon  or  personal  property,  nnleea  it  can  be  ahown  that  he  prerionsly 
had  notice  of  their  mischie-rons  propenaity,  or  that  the  ii^wy  was  attribntar 
ble  to  some  neglect  on  his  part. 

But  as  the  propenaity  of  sncfa  animals  to  rove  is  natond  and  notorious,  the 
owner  is  bound,  at  his  peril,  by  the  common  law,  (and  the  role,  as  a  genend 
one,  is  applicable  in  this  state,)  to  confine  them  on  his  own  land;  and  If 
they  escape  and  commit  a  trespass  on  the  land  of  another,  unless  throng 
the  defect  of  fences  which  the  latter  ought  to  repair,  the  law  deems  the 
owner  himself  a  trespasser,  and  holds  hhn  liable,  though  he  had  no  notice 
in  feet  of  sttdi  propensity. 

APPEAL  from  the  Tippecanoe  Coortof  Common  Pleas.  ^J^J^  ^j 
Davison,  J. — Trespass.    The  com^aint  is  that  the  de* 
fendant's  cattle  broke  and  entered  the  plaintiflb'  close  and 
destroyed  their  com.    Verdict  for  the  defendant.    New 
trial  refosed  and  judgment. 

It  appeared  that  in  Jamtarpy  1853,  the  defendant  was 
the  owner  of  three  hundred  and  eighteen  head  of  cattle, 
from  three  to  four  years  old,  and  had  rented  from  Page, 
one  of  the  plaintiffs,  a  stock  field  for  pasture,  which  was 
incbsed  by  an  indifferent  fence;  that  the  cattie  were  pas* 
toied  in  this  field  in  the  day  time,  and  there  watched  by 
Peter  and  Thomas  Kennedy,  who  were  employed  by  the 
defendant  to  take  care  of  them,  but  at  night  they  were 
put  into  a  stubble  field  furnished  by  Page,  which  was 
indosed  by  a  good  fence,  such  as  careful  husbandmen 
generally  keep;  that  the  com  field  in  which  the  trespasses 
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Not.  Tenn,  were  committed,  belonged  jointly  to  the  plaintifis,  and 

^^^*      adjoined  the  stabble  field  in  which  the  cattle  were  kept  in 

Paob       the  night  time;  that  the  Kennedys  went  ronnd  this  field 

HoLLivos*    every  evening,  saw  that  the  fences  were  up  and  that  the 

rails  which  the  cattle  had  knocked  off  the  night  before 

were  all  put  up  again ;  and  that  on  a  stormy  night,  a 

few  days  after  the  cattle  had  been  at  Pag(?$^  they  broke 

through  the  fence  firom  the  stubble  field  into  the  plaintifls' 

com  field  and  destroyed  a  quantity  of  their  corn. 

Upon  the  trial,  there  was  evidence  sufficient  to  wairant 
the  jury  in  finding  that  the  cattle  were  not  breachy;  that 
they  were  carefidly  attended  by  the  defendant's  employees; 
and  that  on  his  part  there  was  no  want  of  care. 

There  is  in  the  record  a  bill  of  exceptions,  which  shows 
that  the  Court  instructed  the  jury  as  foUows: 

1.  If  the  defendant  exercised  all  the  attention  and  care 
over  the  cattle  that  was  necessary,  in  their  sitaation,  to 
keep  that  number  of  cattle  firom  trespassing  or  breaking 
the  inclosure,  and  was  guilty  of  no  wrongful  act  or  omis- 
sion of  duty  in  the  premises,  and  the  damages  were  done 
unavoidably,  by  circumstances  which  the  defendant  could 
not  control  or  avoid,  the  law  is  with  the  defendant 

2.  There  must  be  some  positive  wrong  on  the  part  of 
the  defendant  in  this  cause,  before  a  verdict  can  be  found 
against  him. 

If  the  trespass  in  this  case  had  been  conmutted  against 
the  person  or  personal  property  of  the  plaintiffs,  and  not 
against  their  real  estate,  the  instructions  would  have  been 
clearly  right,  because  cattle,  such  as  tiiose  charged  witk 
having  broken  cmd  entered  the  plaintiffs'  dose,  vis^  cows, 
oxen,  steers,  and  the  like,  are  regarded  mansueUe  nadurte,  not 
naturally  inclined  to  comidit  mischiefl  And  the  owner,  for 
such  trespass  merely  against  the  person  or  personal  pn>> 
perty,  would  not  be  held  liable,  unless  it  could  be  shown 
that  he  previously  had  notice  of  their  viciousness,  or  that 
the  injury  was  attributable  to  some  neglect  on  Wb  part 
1  Chit.  PL  82,  83w— Bac.  Ab.,  tit  Trespass,  1.— Fiwwtfiiv- 
Lawfferj  13  Johns.  B.  339.— Xyjfce  v.  Van  Lemen,  4  Denio 
127. 


VOBTH. 
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Bnt  this  mle  does  not  apply  to  the  case  before  us.  ^^r-  '^e™* 
Here  a  dose  was  broken  and  entered  by  such  animals;      ^^^ 
and  though  their  owner  may  not  know  when  they  are       Faob 
inclined  to  commit  mischief  still  it  is  said  <'they  have  a    Hoixinos- 
natural  and  notorious  propensity  to  rove/'  which  he  is 
ahv^ys  presumed  to  know.    Hence^  he  is  boxmd^  at  his 
peril,  to  confine  them  on  his  own  land ;  for  if  they  escape 
and  conmdt  a  trespass  on  the  land  of  another,  unless 
through  the  defect  of  fences  which  the  latter  ought  to  re- 
pair, the  law  deems  the  owner  himself  a  trespasser,  and 
holds  him  liable  in  trespass  qaao'e  claustim  fregUj  though 
he  had  no  notice  in  fact  of  such  propensity.    3  Blacks. 
Comm.  211.— €  Mass.  90.— 4  Metcalf  ^9.— 8  id.  284.— 
1  CSiit.  PL  83.    This  is  the  common  law  rule  on  the  sub- 
ject, and  we  have  heretofore  de<dded  that,  as  a  general 
rule,  it  prevails  in  Indiana.     Williams  v.  The  NeW'Albanffj 
Sfc.j  Railroad  Co.^  5  Ind.  R.  111. — The  Lafapettey  SfC.^  Rail' 
road  Co.  V.  Shriner^  6  id.  141. 

If  the  principles  above  stated  are  sound,  as  we  think 
they  are,  the  ruling  of  the  Ck>mmon  Pleas  can  not  be  sus- 
tained. Against  the  plaintiffii,  no  delinquency  was  shown. 
The  fence  through  which  the  cattle  broke  and  entered  the 
com  field,  was  considered  by  the  parties  sufficient  and  in 
good  repair,  and  the  authorities  we  have  cited  establish 
the  principle,  that  the  owner  of  such  cattle  can  not,  in 
defence  of  a  suit  like  the  present,  set  up  the  care  and  dili- 
gence which  he  may  have  exercised  in  an  unavailing  efibrt 
to  confine  them  on  his  own  land.  Indeed  the  defendant 
in  this  case  may  have  been  entirely  innocent;  yet  his 
cattle  having  broken  and  entered  the  dose,  and  therein 
destroyed  com,  the  plaintiflFs  not  being  in  fault,  the  law 
holds  him  responsible  for  the  trespass.  The  jury,  in  our 
opinion,  were  improperly  instructed. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Caose  remanded,  &c. 

J.  M  La  Rue  and  B.  O.  Demingy  for  the  appellants. 

R.  C.  Gregory  and  R.  Jones j  for  the  appellee. 


SI. 
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Not.  Tern, 
^^^*  High  v.  Wintsbs. 

MABfH 

Wiuivo-        APPEAL  firom  the  Wells  Circuit  Court 
^^'  Per  Curiam. — Suit,  commenced  before  a  justice  of  the 

peace,  for  the  price  of  a  famiing^mill,  where  Wi$Uer$  had 
judgment  for  21  dollaie.  On  appeal,  the  cause  was  Ixied 
by  the  Court,  with  the  like  result.  The  evidence  is  all  set 
out  in  the  record.  Nothing  is  presented  but  a  mere  ques- 
tion on  the  weight  of  evidence. 

On  that  ground,  the  merits  are  clearly  with  the  plaintiff 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

JE.  jR.  WUsoftj  for  the  appellant 

J.  P.  Chreenj  for  the  appellee. 


Mabsh  v.  Wellington. 


Friday,  APPEAL  from  the  La  Orange  Circuit  Court 

Per  Ouriam4 — Complaint  by  WeUingUm  against  itfarii, 
commenced  before  a  justice,  for  work  tmd  labor,  at  14  dd- 
lars  per  month,  42  dollars. 

Ma/rsh  filed  a  selrOjET  of  50  dollars,  of  which  25  doUan 
were  unliquidated  damages  for  violating  a  contract  to 
work  six  months. 

Judgment  before  the  justice  for  19  dollars  and  76  oentfi. 
On  appeal  to  the  Circuit  Court,  there  viras  a  trial  by  jmyi 
and  v€»rdict  for  31  dollars  and  3  cents. 

This  is  another  case  on  the  weight  of  evidence.  While 
we  might  not  come  to  the  same  conclusion  from  the  evi- 
dence at  which  the  jury  arrived,  it  is  yet  such  a  verdict  sb 
under  our  rules,  in  such  cases,  we  are  bound  to  sustain. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

J.  HL  Flaggy  for  the  appellant 
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Not*  Tcniiy 
Frbeman  r.  BoBinrsoN.  looo. 


VmaaauM 


A  denmirer  to  •  reply,  under  die  code  of  1858,  will  extend  to  the  eemplaiii^    Boraraotf. 
for  the  pnrpoee  ef  attacking  the  jwisdiction  of  the  Court,  bnt  not  to  oall  in 
question  the  snffidencj  of  the  caose  of  action,  or  for  anj  other  purpose. 

Ammfaal  of  the  United  Statet  who  has  a  person  nnder  anest  as  a  fbgitiTe 
fiDOB  labor,  has  ao  amhoiity,  b j  Tirtne  of  his  oAoe,  to  aManlt  him  and  strip 
hin  naked  and  expose  his  naked  Umbs  to  penons  who  are  witnesses  against 
Bim^  nor  bj  firand,  threats  or  duress  to  extort  money  from  him. 

For  radi  trespasses  the  marshal  (no  action  haying  been  giyen  in  the  fedend 
Comts  for  sudi  injuries)  may  bd  made  amenable  in  the  state  Courts. 

fii  esses  of  concurrent  authority,  where  the  laws  of  the  state  and  of  tiie  Umtm 
Kt  in  direct  and  manifost  collision  on  the  same  subject,  those  of  the  Vmon, 
being  the  supreme  law  of  the  land,  are  of  paramount  authority,  and  the  stite 
laws,  so  tu,  bnt  so  Ikr  only,  as  such  incompatibility  exists,  must  yield. 

The  words  ''public  officer,"  in  Bectk>n  S9,  p.  8i,  2  R.  8. 18G9,  wera  intended 
to  ^»ply  to  the  offioees  (^  the  state  only,  and  not  to  those  of  the  Dhiied  Stutei, 


APPEAL  firom  the  Maritm  Ckcait  Court 

GooKiNS,  J. — Freenum  brought  an  action  agaiiist  Robim^ 
ton,  and  eomplaiiied  that  tii&  defendant,  si,  the  county  of 
Marionj  on,  &c^  being  marshal  of  the  United  States  for  the 
district  of  htdkMOy  hj  virtue  of  his  office  haTUg  the  plain* 
tiff  in  cnstody  npon  a  charge  of  being  a  fogitive  from 
service  and  labor ,  did,  by  Tirtne  of  his  office,  assault  the 
plainti^  and  strip  him  naked^  and  expose  his  naked  Itmba 
tnd  body  to  divers  persons  who  weve  witnesses  against 
the  plaintiff,  and  thereby  purposely  intended  to  and  did 
expose  the  plaintiff  to  be  carried  into  slavery  for  life  by 
fraud  and  peijuary. 

The  second  paragraph  chains  the  defendant  with  hav* 
ing,  at  said  county,  by  virtne  of  his  said  office,  by  fraud, 
threats  and  duress,  extorted  from  the  plaintiff  illegally  3 
dollars  per  day  for  the  space  of  sixty  days. 

The  third  paragraph  charges  the  defendant,  at  said 
connty,  with  having  illegally  and  v^rongfully  imprisoned 
the  plaintiff  for  the  term  of  eighty  days,  refusing  ample 
security  and  bail  which  the  plaintiff  offered  to  the  defend 
ant,  for  his  temporary  enlargement,  untii  a  time  to  whidi 
the  hearing  of  the  cause  was  postponed. 

The  defendant  answered,  denying  the  jurisdiction  of  the 
Vou  VIL— 31 


DtottHoet  91. 


332.  CASES  IN  THE  SUPREME  COUBT 

Not.  Tem,  Marion  Circnit  Court,  because,  at  the  time  of  the  com- 
^^^*  mencement  of  the  suit,  he  was,  and  from  thence  had  been, 
Fbrxav  and  still  was,  a  lesident  of  the  coimtj  of  Rush.  The  an- 
BoBiKsoH.    Bwer  was  verified. 

To  this  answer  the  plaintiff  demmred.  The  demuirer 
was  oveimled,  and  he  was  ordered  to  reply. 

The  plaintiff  replied  that  the  defendant,  as  United  States 
marshal  for  said  district,  had  him  in  custody  on  a  charge 
of  being  a  fugitiye  slave,  and  that  he  so  exercised  the 
right  of  custody  that  by  virtue  of  his  ofEce  he  did  the 
acts  complained  o£ 

The  defendant  demurred  to  the  reply,  whereupon  the 
Circuit  Court  gave  final  judgment  for  the  defendant 
Freeman  prosecutes  this  appeal. 

Two  questions  have  been  fully  discussed  by  the  parties: 
1.  Whether  the  MaHon  Circuit  Court  had  jurisdiction  of 
the  subject  matter  of  the  action;  2.  Whether  that  Court 
hcui  jurisdiction  of  the  person  of  the  defendant 

On  the  first  point,  the  appellee's  position  is,  that  the  at- 
tempt to  maintain  this  action  by  the  state  Courts,  would 
iavolve  a  conflict  between  the  state  and  federal  authori- 
ties. The  question  arises  on  a  demurrer  to  the  reply, 
which,  although  it  does  not  search  the  record  for  any 
other  purpose,  extends  to  the  complaint  for  the  purpose  of 
attaddng  the  jurisdiction  of  the  Court  over  the  subject 
3  R.  S.,  p.  39,  s.  ^.—Johnson  v.  SUbbins,  5  Ind.  B.  364 
This  demurrer  does  not  call  in  question  the  sufiiciency  of 
the  cause  of  action  as  stated  in  the  complaint.  That 
question  could  only  be  reached  by  a  demurrer  to  the  com- 
plaint itself.  Johnson  v.  Stebbins^  smgpra.  It  stands  admit- 
ted, upon  the  record,  therefore,  that  the  acts  complained  of 
were  done,  but  that  the  defendant  in  doing  them  was 
acting  in  the  official  character  of  marshal  of  the  Umled 
Stales  for  the  district  of  Bndiana. 

Can  the  action  be  maintained  in  a  state  Court?  We 
think  it  can.  The  acts  complained  of  were  done  by  the 
defendant  while  he  had  the  plaintiff  in  his  custody,  under 
the  provisions  of  the  fugitive  slave  law.  That  act  autho- 
rized the  defendant  to  arrest  the  plaintiff,  and  to  hold  him 
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in  custody,  nntil  the  claiinant^s  right  should  be  tried  before  ^ov.  Term, 
the  comimsaioner  who  issued  the  wairant  for  his  airest.       ^o55. 
The  assault  and  battery,  and  the  extorting  of  money  were    Fbbbmak 
no  part  of  his  official  duty,  under  that  or  any  other  act,    Bobivsov. 
and  were  unlawfiiL    We  perceive  no  conflict  between  any 
provision  of  the  fugitive  slave  law,  and  the  common  law 
right  to  maintain  an  action  for  a  personal  injury.    It  is 
said  that  Congress  has  the  exclusive  power  of  legislation 
over  the  return  of  fugitive  slaves.    That  is  true.    Pri^  v. 
2Tle  CkmmonweaUh  of  Pennsylvania^  16  Pet  639^ — Oraves 
V.  The  SUUe^  1  Ind.  IL  368.    Nor  has  Indiana  attempted, 
of  late,  to  legislate  in  reference  to  them.    But  the  objection 
does  not  meet  the  case.     Congress  might,  no  doubt,  have 
given  an  action  in  the  federal  Courts  against  an  officer  of 
the  general  government,  for  a  personal  injury  done  under 
color  of  office;  but  we  are  not  informed  that  it  has  been 
done.    No  act  of  congress  giving  such  a  remedy  has  been 
pointed  out,  and  if  there  is  none,  on  the  appellee's  hypoth- 
esis no  action  at  all  could  be  maintained  for  such  an 
injury. 

There  is  a  clearly  marked  line  of  decisions,  by  the  Su" 
preme  Court  of  the  United  StaieSy  which  may  be  stated  in 
the  language  of  Mr.  Justice  Storpj  in  Bbtiston  v.  Moore  j  5 
Wheat  1,  "that  in  cases  of  concurrent  authority,  where 
the  laws  of  the  state  and  of  the  Union  are  in  direct  and 
manifest  collision  on  the  same  subject,  those  of  the  Union 
being  the  supreme  law  of  the  land,  are  of  paramount  au- 
thority, and  the  state  laws  so  far,  and  so  far  only,  as  such 
incompatibility  exists,  must  necessarily  yield."  To  the 
same  purport  are  the  cases  of  Sturges  v.  CrowniTtshieldy  4 
Wheat  122;  Slocum  v.  Mayberry^  2  id.  1]  Thwlow  v. 
MassaehusetiSy  5  How.  504;  and  several  others.  As  con* 
gress  has  not  legislated  on  the  subject  of  this  action,  we 
do  not  see  that  it  is  possible  there  should  be  any  conffict 
between  federal  and  state  authorities. 

On  the  question  of  jurisdiction  of  the  person,  we  have 
the  following  statutory  provisions.  Section  33,  p.  34,  2 
R.  S.  1852,  contains  a  general  provision  that  actions  shall 
be  commenced  in  the  county  where  the  defendants,  or  one 
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Not.  Term,  of  them  has  his  usual  place  of  residence.    The  S9tih  seo- 

^"^*      tion,  p.  34,  contains  exceptions  to  the  general  rale.    It 

WmioKs     provides  that  certain  actions  most  be  commenced  in  the 

Ths  Stats,  connty  where  the  cause  or  some  part  thereof  arose,  among 

which  are  the  following,  to-wit:  <^  Against  a  pabUc  o&caj 

or  person  specially  appointed  to  execute  his  duties,  for  an 

act  done  by  him  in  virtue  of  his  office;  or  against  a  penon 

who,  by  his  command,  or  in  his  aid,  shall  do  anyUiiiig 

touching  the  duties  of  such  officer.'' 

A  majority  of  the  Court  hold  that  the  words  ^public 
officer,"  in  the  above  provision,  were  intended  to  apply  to 
officers  of  the  state  only,  and  not  to  those  of  the  Umted 
States. 
Per  Ourianu — The  judgment  is  affirmed  with  costs. 
X  L.  Keickam^  X.  Barbour  and  J.  Cbfrtcm,  for  Ibe  ap- 
pellant. • 

J{.  W.  Thompson^  X  A.  Liston  and  X  Blact^brd^  for  the 
appellee. 


Wrioht  v.  Thb  State. 


7    'dZ4\ 

•16S  4H6|  Indictment  for  mnrder.    Trial,  and  Terdict  that  the  prisoner  wat  "goil^  of 

an  assanlt  and  battery,  and  that  he  be  fined/'  &c. 

Bdd,  that  the  Terdict  was  s  nnllity,  and  was  equivalent  to  s  verdict  of  a^ 
qnittal. 

EM,  also,  that  the  indictment  still  continued  againat  the  priaoaer,  and  that  d» 
proper  mode  of  procoring  his  discharge,  was  bj  motion  that  he  be  discharged. 

Hdd,  also,  tiiat  die  prisoner  was  not  entitled  to  the  writ  of  Aa&eat  eorpm. 


SI. 


PETITION  for  the  writ  of  Habeas  Corpus. 

Stuart,  J^-It  is  alleged  that  Wright  is  illegallj  le- 
strained  of  his  liberty  by  the  sheriff  of  Joh$uon  coonty,  on 
a  charge  of  murder,  for  which  he  stands  indicted  in  the 
Johnson  Circmt  Court  It  appears  that  he  was  pat  upon 
trial  and  tried  by  a  jury  of  that  county.  The  yerdict  le- 
turned  was,  in  substance,  ^guilty  of  assault  and  batteiy, 
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ftnd  that  he  be  fined  1,000  doUais."     Therenpon,  Wright^  ^ov.  Term, 
by  comisel,  moyed  in  anest  of  judgment    The   Court      ^Q^*^* 
ovemiled  the  motion,  and  rendered  judgment  on  tiie  ver-     Wbi«bt 
diet     Wrig/U  appealed  to  this  C!ourt,  and  the  judgment  Tax  Stats. 
below  was  zeverBed.    5  Ind*  R.  527.    We  then  held  that 
the  verdict  was  a  nullity;  that  the  defect  could  be  reached 
by  motion  in  arrest;  that  the  indictment  was  good,  and 
that  it  still  stood  against  him  undisposed  of  on  the  record. 
Thus  far  is  unquestionably  the  law.    5  Ind.  R.  290,  and 
the  authorities  there  cited* 

At  the  time  the  case  was  before  us  in  the  form  above 
indicated,  November  term,  1854,  the  very  question  now 
raised  by  this  petition  was  pending,  and  received  pro- 
tracted consideration  in  a  case  from  BUkhart  county. 
Wrig^  V.  The  State^  5  Ind.  B.  290.  What  embarrassed 
ns  was  the  form  in  which  the  Johfison  county  case  of  the 
same  name  was  presented.  We  could  not  divine  the 
object  of  the  motion  in  arrest.  We  searched  the  record 
under  that  motion,  and  dedaied  the  verdict  vicious  and 
the  indictment  good.  But  we  permitted  ourselves  to  be 
embarrassed  with  the  object  of  this  motion.  Perhaps 
Wright  might  be  conscious  of  innocence,  and  wished  a 
new  trial  which  should  result  in  a  clear  verdict  of  not 
guilty.  With  great  hesitation  and  wavering,  as  the  lan- 
guage implies,  it  was  intimated  that,  perhaps,  he  was 
entitled  to  a  venire  de  novo* 

It  is  always  a  delicate  matter  for  a  Court  to  suggest. 
We  may  not  be  able  to  appreciate  the  object  which  coun- 
sel have  in  view.  We  might  do  them  great  injustice  by 
BQg^stion.  Hence,  the  desire  of  the  Court  to  harmonize 
the  peculiarity  of  the  case,  with  what  seemed  to  be  the 
intention  of  counsel  in  bringing  it  here. 

Wherein  we  erred  before  was  in  saying  anjrthing  on 
that  point;  or  if  we  did  say  anything,  in  not  saying  in  so 
many  words  that  the  proper  step  would  have  been  to 
move,  not  in  arrest  of  judgment,  but  to  discharge  the  pris- 
oner; treating  the  verdict  as  equivalent  to  an  acquittal* 
Had  the  case  been  before  us  on  that  motion,  the  same 
oonduaion  must  have  followed  as  in  the  case  from  Elkhart 
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Not.  Tenn,  connty.    The  trial  clearly  pat  him  in  jeopaidy  onoe.   Vide 

^8^-       Wright  V.  The  State,  5  Ind.  E.  290,  and  the  authorities 

8TooKiiro    there  dted   Weinzorpfiin  y.  The  Statey  7  Black£  186.  Our 

Tb>  Statk.  condusion  in  the  case  before  us  when  first  here,  that  ^the 

indictment  was  good,  and  that  it  still  stood  against  him," 

was  exactly  the  law.     In  the  case  from  EUchartj  5  Ind.  B. 

290,  supra,  it  was  held  that  <Hhough  the  discharging  the 

jury  was  equivalent  to  a  verdict  of  acquittal,  yet  as  the 

case  was  not  finally  disposed  of,  and  as  there  was  no 

release  of  the  prisoner  by  any  judgment  of  the  Court,  he 

must  be  regarded  as  in  custody  under  the  indictment" 

While  the  case  is  still  pending  in  the  Johnson  Circuit 
Court,  we  have  no  jurisdiction.    2  E.  S.  195-6.    The 
prisoner  is  clearly  entitled  to  his  discharge;  but  the  mo- 
tion to  that  effect  should  be  made  in  the  Court  where  the 
indictment  is  pending.    5  Ind.  E.  290. 
Per  Cktriam. — The  petition  is  overruled. 
F.  M.  Finch  and  H.  CfNealj  for  the  petitioner. 
R.  A.  RUey,  K  B.  Taylor  and  T.  Cobum,  for  the  state. 


H    iSj 
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Stocking  v.  The  State. 


Section  9  of  art.  7  of  the  oonstitatioii,  does  not  prohibit  the  legisUtme  from 

dlTiding  existing  judicial  drcnits,  or  making  new  dxcaite,  wheaeter  tbsf 

choose  to  do  so. 
A  statate  creating  a  new  drcnit  oat  of  others  then  existing,  is  not  liable  to 

any  constitational  objection  as  being  locaL 
Where  the  constitationality  of  a  statate  is  merely  doubtfiil,  it  is  the  doty  of 

the  Courts  to  sustain  it. 
The  legislatare  can  not,  by  a  dedaratoiy  enactment,  make  a  yacancy  in  so 

office  created  by  the  constitution. 
An  existing  office,  without  an  incumbent^  is  vacant,  within  tiie  meaning  of  the 

constitution. 
When  a  new  circuit  is  created,  it  is  competent  Ibr  the  governor  to  appoiat  a 

judge  thereof,  to  hold  his  office  until  a  judge  shall  be  elected. 
By  the  R.  S.  1852,  a  conyiction  and  sentence  of  a  person  for  a  crime  does  not 

render  him  incompetent  as  a  witness. 
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Hm  eHdanee  of  ta  aooompUoo  should  be  ctraftilly  scrnliniied  by  tbo  Court   Not.  Tom, 
ind  jury;  yet  the  jury  may  oonyict  upon  wwsk  evidenoe,  eyen  ^ongh  it  be        1856. 
nnsapported  by  any  corroborating  testimony.  

TTie  corput  deiUcti,  in  a  pxosecntion  lor  morder,  may  be  prored  by  drcnnutaa-     *»'<*^*"^ 
dil  evidence.    It  ie  not  essential  thai  tiie  body  of  the  deceased  should  be  Thx  Statb. 
foand. 

On  the  trial  of  a  prisoner  ibr  mnrder,  the  Court  instructed  the  jury  as  follows : 
"The  jury  hare  the  right  to  determine  the  law  and  the  ftcts,  but  it  is  the 
dntyof  the  Conrt  to  instruct  tike  Jviy  what  Ae  law  is."  i7eU,  that  the  in^ 
stractionwas  cornet. 

The  Court  also  instructed  die  jury  as  follows :  "  To  kill  a  man  purposely  and 
with  premeditated  malice,  or  to  kill  a  man  in  the  oomnussion  of  or  the 
attempt  to  commit  a  crime— such  as  a  robbery  or  arson— is  murder  in  the 
Hrrt  degree.  And  it  is  no  diffiuence  (in  the  attempt  to  commit  anon) 
whether  he  is  killed  before  the  fire  reaches  him  or  he  is  buned  to  death." 
Beldf  that  the  instruction  was  proper. 

APPEAL  from  the  Tippecanoe  CSicuit  CJoturt  SSL  21. 

Stuart,  J^ — David  M.  Stocking  was  indicted  for  the 
mnider  of  John  Rose.  The  result  of  his  trial  was  a  verdict 
of  murder  in  the  first  degree,  and  that  he  snflfer  death. 
Judgment  of  the  Court  accordingly.  A  motion  for  a  new 
trial,  interposed  at  the  proper  time,  was  overruled,  excep- 
tions taken,  &;c.  The  evidence  is  all  made  part  of  the 
record. 

The  indictment  contains  several  cotmts,  laying  the  mode 
of  death  in  vaxions  ways.  The  snbstance  of  these  comits 
it  is  unnecessary  to  state,  as  no  question  of  variance  arises 
inthereoordL 

The  history  of  the  murder  is  briefly  this.  It  appears 
that  Stocking  had  meditated  the  robbery  of  Bjosc  for  some 
time,  and  had  spoken  of  it  to  several  persons  with  a  view 
to  a  confederacy  to  accomplish  it.  The  object  was  money, 
which  it  was  supposed  Rose  had  in  his  business  at  the 
warehouse*  Accordingly,  on  the  night  of  the  8th  of  Jam^ 
ary^  18S5,  StoclHngj  with  two  others,  whose  names  were 
unknown,  entered  the  warehouse  of  RosCy  roused  him  from 
sleep  on  pretence  of  business,  and  as  soon  as  he  opened 
the  bed-room  door,  inflicted  upon  him  several  wounds. 
To  make  sure  work,  they  returned  to  inflict  further  vio- 
lence on  their  prostrate  victim,  and  then  fired  the  ware- 
house as  they  retired.     The  body  was  seen  during  the 
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Hbv.  Ttaa,  progiess  of  the  fire,  Imt  ccmkl  not  be  feaehed;  ud  it  was 
^^^      consumed  with  the  building. 

The  evidence  shows  a  chain  of  circnmstances  leading 
BtMB.  inevxtaU  J  to  the  one  condnsion — the  gnilt  of  the  pnBoner. 

Counsel  for  the  prisoner  assign  several  errors,  whidi,  so 
far  as  they  can  be  regarded  material,  we  will  notice  in 
their  order. 

The  first  point  made  is,  that  the  Court  trying  the  cause 
was  not  CMTganized  in  conformity  to  the  constitution. 

In  Februairpf  1855,  an  act  was  passed,  creating  the 
tweifbh  judicial  ciieuit  Acts  1855,  p.  68.  The  new  cir- 
cuit, embracing  the  counties  of  Whtie^  Jasper^  Benitm  and 
Tippecanoe^  was  carved  out  of  three  other  circuits  aheadj 
organized. 

It  is  insisted  that  this  aet  is  inconsistent  with  the  piori- 
sions  of  section  9,  of  article  7,  of  the  constitntioa,  vis.: 

^The  state  shall,  from  time  to  time,  be  divided  into  jwfi" 
cial  circuits;  and  a  judge  for  each  ciirait  shall  be  elected 
by  the  voters  thereof.  He  shall  reride  within  the  dienit, 
and  shall  h<dd  his  office  for  the  term  of  six  years,  if  he  so 
long  bdiave  wdL" 

The  position  taken  is,  that  the  subdivision  of  the  state 
into  circuits  can  be  made  only  every  six  years;  that  no 
division  can  be  made  or  new  circuits  created  at  any  inte^ 
mediate  time.  There  ia  nothing  in  the  section  itself  re* 
quiring  such  a  construction.  The  words  ^^firom  time  to 
time'*  do  not  import  any  particular  period.  Certainly 
these  words  will  admit,  and  the  common  sense  of  the  case 
would  seem  to  require,  that  the  legislature  might  create 
new  drenits  from  ^time  to  time,"  as  in  their  ofnnion  the 
exigencies  of  business  might  require.  Ncht  is  it  objection* 
able  as  a  local  law.  It  is  not  one  of  those  enumerated  in 
the  constitution,  on  which  local  legislation  ie  inhibited. 
Section  23,  article  4.  If  objectionable  at  all,  it  must  come 
under  the  general  provision  in  the  next  section,  that  all 
laws  should  be  general,  whenever  a  general  law  could  be 
made  applicable.  Section  23,  article  4.  This  does  not 
seem  to  us  such  a  case;  and  even  if  we  doubted,  we 
should  be  bound  to  throw  the  benefit  of  the  doubt  in  frtvor 
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of  tiie  coMtiiiilioBality  af  the  law.    JKotse  y.  The  BMe,  A  ^»^-  Tem, 
IbA  B.  343.  1885. 


It  is  objected  tiiat  tiie  judge  who  pieaided  was  not  paro  (Svookhtg 
pedy  the  judge  of  that  cueoit,  because  appointed  by  the  xkn  SrAfra. 
goyemor  instead  ctf  being  elected  by  the  people.  The  ob- 
jection is  not  well  taken.  The  act  creating  the  ciicmt 
was  declaxed  in  force  from  its  passage,  as  a  case  of  tmeat^ 
gency.  Laws  of  1865,  p.  69.  This  it  was  competent  for 
die  legisfattore  to  da  Secticm  28,  article  4.  We  lay  no 
stFess  on  the  declaration  df  the  legislature  that  there  was 
a  yacaney  in  tiie  office  of  drcnit  judge  of  the  new  drooit. 
If  there  was  a  vacancy,  it  existed  independent  of  that  deda* 
raticm.  If  there  was  no  vacancy,  that  body  could  not  ere* 
ate  one  by  a  dechuratory  enactment  The  vacancy  flowed 
as  a  natoral  consequence  of  their  doing  what  they  had  a 
right  to  do— 4o  create  a  new  circuit.  There  is  no  tech- 
nical nor  peculiar  meaning  to  the  word  ^vacant,"  as  used 
ia  the  ccmstitution.  It  means  empty,  unoccupied;  as  ap- 
plied to  an  office,  without  an  incumbent.  There  is  no 
basis  fofs  the  distinction  urged,  that  it  applies  only  to 
offices  vacated  by  death,  resignation,  or  otherwise.  An 
existing  criSce,  vrithout  an  incumbent,  is  vacant,  whether  it 
be  a  new  or  an  old  one.  A  new  house  is  as  vacant  as  one 
tenanted  for  years,  which  was  abandoned  yesterday.  We 
most  take  the  words  in  their  plain,  usual  sense.  3  B.  S., 
p.  339^^— JcL  pp.  223,  341.  The  emeigency  which  created 
the  office,  would  imply  that  the  vacancy  in  the  office  of 
judge  in  the  new  circuit  should  be  filled  immediatdy. 
The  18th  section,  article  5,  provides  that  the  governor 
shall,  by  appointment,  fill  a  vacancy  in  the  office  of  judge 
of  any  Court  We  think  this  appointment  well  made 
luider  that  section. 

Daring  the  progress  of  the  cause,  several  exceptions 
were  taken  to  the  ruling  of  the  CJourt 

Mdlonepj  who  had  served  on  the  grand  jury,  was  intro- 
duced to  prove  what  Stocking'  had  sworn  to  when  the 
murder  of  Fahrenbaugh  was  under  investigation.  The  pur- 
pose of  this  evidence  was  not  to  implicate  Stockmg;  nor 
bad  it  that  tendency.    It  was  to  corroborate  and  Bustain 
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Not.  Tanii^  the  witnesses  for  the  state.    It  went  to  show  iiiat  there 

^^^*      was  an  intimacy  between  the  prisoner  and  the  witnesses — 

fiTocxnro    giving  strength  to  the  probability  that  they  would  com- 

The  Stats,  mtmicate  their  designs  and  deeds  of  crime  to  eaeh  other. 

For  thb  purpose  the  evidence  was  properly  admitted 

It  is  objected  to  the  sufficiency  of  the  evidence,  that  on 
material  points  there  was  only  the  testimony  of  Longlejh 
an  accomplice,  whose  character  was  infamous.  It  is  veiy 
true  that  the,  evidence  of  persons  standing  in  such  a  rela* 
tion  to  each  other,  should  be  carefully  scrutinized  by  the 
Court  and  jury.  Yet  to  exclude  it  altogether,  would  often 
exclude  the  only  means  of  disclosing  guilt.  For  this 
reason,  the  revised  statutes  abolished  the  distinction  which 
the  pronouncing  of  judgment  formerly  made  in  regard  to 
a  witness  that  was  infamous.  2  B.  S.,  p.  80,  and  s.  243, 
p.'  83.  What  before  affected  his  competence,  under  that 
enactment,  goes  only  to  his  credibility.  In  looking  through 
the  evidence,  we  find  Longlep  corroborated  by  Clark  and 
DriskUL  But  tiiey  too  were  infamous.  It  may  well  be 
doubted,  however,  whether  Longlep  was  an  acoomidice. 
Even  if  he  were,  and  if  he  stood  alone,  unsupported  by 
any  corroborating  testimony,  the  jury  might  convict  on  his 
evidence.  Johnson  v.  The  StaJte^  2  Ind.  B.  652;  foUowed 
and  approved  in  Dawley  v.  TJie  SMe^  4  id.  128. 

The  jury  passed  upon  the  credibility  of  the  witnesses, 
and  their  conclusions  in  that  regard  will  not  be  reviewed. 

The  corpus  delicti  may,  like  any  other  part  of  the  case, 
be  proved  by  circumstantial  evidence.  Looking  at  the 
evidence  in  the  record,  we  have  no  reason  to  doubt  that 
the  human  body  seen  in  the  flames  was  the  body  of  Jots 
Rose.  The  position  of  Stockings  watching  it  intently 
during  the  progress  of  the  fire,  is  peculiarly  significant 

There  can  not  be  a  reasonable  doubt  of  his  guilt  Even 
if  the  evidence  were  not  such  as  fully  to  satisfy  us,  had  we 
tried  the  cause,  we  should  be  slow  to  disturb  the  verdict 
7  Blackf.  186.-4  Ind.  680. 

It  only  remains  to  examine  the  instructions.  Exception 
is  taken  to  the  second  paragraph,  which  is  in  these  wozds, 
viz. :  ^  The  jury  have  a  right  to  determine  the  law  and  the 
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&ct8,  but  it  is  the  duty  of  the  Court  to  instruct  the  jury   ^^'  Term, 
what  the  law  is.**    This  inslraction  is  coirect    It  is  far      i^^* 
less  objectionable  than  that  which  this  Court  has  sns*    Stockixo 
taineA     CJarter  v.  Uie  State^  2  Ind.  R.  617.    There  the  thb  State. 
instxtoction  was,  that  it  was  ^Hhe  duty  of  the  jury  to  be- 
lieve the  law  as  laid  down  by  the  Court;"  and  it  was  held 
to  be  correct. 

The  fifth  instruction  is  in  these  words: 

^To  kill  a  man  purposely,  and  with  premeditated  ma- 
lice, or  to  kill  a  man  in  the  commission  or  in  the  attempt 
to  commit  a  crime — a  robbery  or  an  arson — ^is  murder  in 
the  first  degree.  And  it  is  no  difference  whether  he  is 
killed  before  the  fire  reaches  him  or  is  burned  to  death.  It 
is  not  necessary  to  the  conviction  for  murder  that  the  body 
of  the  deceased  should  be  found,  but  the  jury  must  be 
satisfied  that  Rose  was  killed  by  some  one  of  the  means 
described  in  the  indictment."  This  instruction,  so  far  as 
it  assumes  to  define  the  orime,  accords  with  the  statute. 
2  R.  S.,  s.  2,  p.  388.  The  latter  part  states  the  law  cor^ 
rectly.  It  implies  that  in  the  absence  of  the  body  being 
found,  the  evidence  shall  be  of  such  a  nature  as,  in  some 
measure,  to  account  for  the  body  not  being  found;  as  in 
this  case,  the  course  of  evidence  showed  that  it  was  de- 
stroyed by  ficre  and  could  not  be  identified.  The  ei^th 
instraction,  on  the  subject  of  reasonable  doubts,  and  the 
tenth,  on  the  right  of  the  jury  to  determine  the  credibility 
of  the  witnesses,  are  in  the  usual  language  of  the  books. 
The  eleventh  impressively  urges  upon  the  jury  the  import- 
ance of  their  position,  and  the  necessity  of  care  and  pru- 
dence in  their  deliberations. 

Of  this  timely  admonition  to  the  jury,  the  defendant 
has  no  right  to  complain. 

Per  Chmam. — The  judgment  is  afiirmed  with  costs. 

£.  A  Oreenke  and  K  £L  Brackettj  for  the  appeUant 

R.  G  Gregory  and  JET.  TT.  Chase^  for  the  state. 


} 
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Not.  Tmi. 
^^^*  RiCB  V.  The  State. 


BlOB 

T. 

.  ^  —      Tbb  Stats.   The  oonstitatioii  of  tiie  state,  in  reUmon  to  the  acts  of  Che  kguletan,  is  te 
|i88  5  enpieiiie  law  of  the  state;  and  ia  case  of  confliet,  ffae  acts  of  the  ls§ialafw 

miul  yield,  at  being  Toid. 

It  is  the  duty  of  the  Coorts,  in  every  case  before  them  for  decision,  to  decide 
and  declare  the  law  goyeming  the  case. 

Where  the  compatibility  of  a  etatute  with  the  eonstitnfSoB  is  in  questfoii,  tihe 
Comts  most  detennine  tlie  meaning  of  both,  and  wlietfaer  tfafljy  cstt  stand 
together. 

Tlie  dnty  of  the  Courts  to  give  oonstraction  to  laws,  and  to  dedaie  tegislative 
enactments  Toid  or  inoperatiye  as  being  in  conflict  with  the  oonstitntion, 
glows,  of  necessity,  out  of  die  other  dnty  of  declaring  what  the  law  is. 

The  act  of  1855  creating  the  twelfth  judicial  circnit»  so  £u'  as  it  relates  to  Oe 
creating  of  that  drcnit,  is  consdtationaL 

Bnt  the  section  of  that  act  which  declares  that  a  vacancy  exists  in  die  office  of 
judge  and  requires  the  goremor  to  fin  it,  is  unconstitutional. 

The  question  wliether  n  right  has  Tested  or  not^  is,  in  its  natnra,  jndkiBl,  and 
must  be  tried  by  the  judicial  aothority. 

The  appointment  by  the  gOTcmor  of  the  honorable  John  Pettii  as  judge  of  the 
twelfth  judicial  circuit,  on  the  ground  that  diere  was  a  vacancy,  tiie  drcait 
having  been  newly  created  and  tliere  having  been  yet  no  incaaibent  of  the 
office,  was  valid. 

Indictment  for  murder.  Certain  jurors  were  examined  in  relation  to  their 
competency,  who  stated  that  they  had  heard  considerable  talk  about  tte 
case,  and  had  read  the  newspaper  accounts  of  it;  tfiat  they  were  rather  ia- 
olined  to  think,  if  wfasi  Ifaey  had  heard  was  correct,  the  prisoner  was  gnby ; 
that  they  had  never  talked  with  any  of  the  witnesses,  had  never  formed  or 
expressed  an  opinion,  had  no  ill-will  agahist  the  prisoner,  and  could  give 
him  a  fiur  trial  according  to  the  law  and  evidence.  Held,  that  tlie  juron 
were  competent. 

A  juror  may  be  regarded  as  reasonably  unexceptionable,  who  has  capacily, 
honesty,  independence,  and  freedom  from  prejudice  and  from  any  opmkyn 
founded  upon  the  pardcnlar  evidence  given  in  the  cause. 

On  die  trial  of  a  prisoner  for  the  murder  of  A.,  die  Court  permitted  a  witness 
to  detail  statements  made  to  him,  the  witness,  by  one  B.,  in  die  absenoeof 
the  prisoner,  and  ten  days  before  the  murder  was  perpetimted;  it  baring 
first  been  proved  by  the  state  that  the  prisoner  and  B.  were  present  at  and 
participated  in  the  murder  of  A,  Held,  that  the  evidence  was  property  sd* 
mitled. 

The  stntnto  antfaorising  capital  punishment  for  the  crime  of  rawder,  is  not  in 
conflict  with  the  constitution. 

It  is  competent  for  the  legislature  to  confer  upon  the  jury  the  right  to  deter- 
mine, in  each  particular  case,  whether  capital  punishment  or  imprisonment 
for  lifo  shall  be  Inflicted  for  the  crime  of  murder. 
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APPEAL  from  the  Tippecanoe  Ciicmt  Court.  »wr.  Tom, 

Perkins,  J.^ — In  Jimej  1865,  Abram  Rice  was  convicted,      iSoS* 
in  the  T^^fpeeanoe  Clicnit  Court,  holden  by  the  honorable       Siob 
John  PettU  as  judge  thereof,  of  the  murder  of  Cephas  Fah*  tbb  Statb. 
renbamglu    The  county  of  Tippeccmoe  was  a  part  of  the  ^^j^- 
twelfth  judicial  dicnit,  created  l^  the  legislature  of  1855«  Deoeaier  24. 
Acts  of  1855,  p.  68.    Rice  has  appealed  to  this  Court,  and 
here  asks  a  reversal  of  the  judgment  and  s^itence  passed 
agaiBSt  him  below: 

1.  Because  the  act  creating  the  twdfth  judicial  dreoit 
is  unconstitutional. 

2.  Because  the  appointment  of  judge  PettU  was  invalid 

3.  Because  the  Court  erred  in  refuring  to  set  aside  two 
jurors  as  incompetent. 

4.  Because  the  Court  ened  in  admitting  evidence  of  the 
declarations  of  an  alleged  co-conspirator. 

5.  Because  the  Court  erred  in  its  charge  to  the  jury. 

6.  Because  the  death  penalty  is  in  violation  of  section 
18  of  article  1  of  the  constitution. 

1.  In  proceeding  to  consider  the  first  ground  taken  for 
the  reversal  of  the  judgment  in  this  case,  viz.,  the  uncon* 
stitationality  of  the  act  creating  the  twelfth  judicial  dor* 
cult,  we  are  met  at  the  threshold  by  the  inquiry,  is  any 
question  presented  by  that  ground  for  judicial  ezamina^ 
tion  and  decision?  It  is  insisted,  on  the  part  oi  the  state^ 
that  the  passage  of  the  act  was  a  matter  of  simple  legis* 
lative  discretion,  not  to  be  controlled  by  the  judiciary; 
that  the  constitution  contains  a  general  grant  of  legisla- 
tive power,  and  contains  no  express  prohibition  of  the 
exerciBe  of  that  power  in  the  passage  of  such  laws  as 
the  one  now  involved,  and  that,  hence,  the  judiciary  has 
nothing  to  do  but  enforce  the  law.  The  question  must 
be  very  briefly  examined,  when  should  the  judiciary  de- 
clare a  law  unconstitutional  ?    Should  it  ever  do  so  ? 

There  are  some  propositions  that  may  be  regarded,  we 
think,  at  this  day,  as  being  settled ;  as  having  passed  into 
the  rank  of  maxims  or  axioms  in  American  jurisprudence. 
Among  them  are  these : 
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Not.  Term,       That  the  constitation  of  the  state,  relatively  to  the  acts 
*^^'      of  the  legislatarey  is  the  paramount  or  supreme  law: 
Bics  That  when  the  two  conflict,  the  acts  of  the  legislatore 

Thb  Stats*  mnst  yield  as  utterly  void : 

That  it  is  the  duty  of  the  Courts,  in  every  case  arising 
before  them  for  decision,  to  decide  and  declare  the  law 
governing  the  case. 

It  may  be  mentioned  as  a  fact,  also,  that  the  judges  of 
the  Courts  are  sworn  to  support  the  constitution,  but  are 
not,  at  least  expressly,  sworn  to  support  the  legislative  act« 
of  the  state. 

It  follows,  of  consequence,  £rom  the  foregoing  proposi- 
tions, that  the  Courts,  in  ascertaining  what  the  law  of  a 
case  is,  whether  the  statute  or  the  constitution,  or  botii, 
where  the  two  are  involved,  must  determine  the  meaning 
both  of  the  statute  and  the  constitution,  and  the  capability 
of  the  two  to  stand  together. 

The  duty  of  the  Courts  to  give  construction  to  laws, 
and  to  declare  void,  or  disregard  because  not  laws,  those 
legislative  acts  in  conflict  with  the  constitution,  grows, 
of  necessity,  out  of  this  other  duty  of  declaring  what  the 
law  is. 

The  right  and  duty  of  the  Courts,  therefore,  to  compare 
legislative  acts  with  the  paramount  law,  and  to  bring 
them  to  its  test,  are  not  of  the  seeking  of  the  Courts,  bat 
are  forced  upon  them,  in  every  case  where  the  two  may 
have  application. 

If  the  constitution  ordains  that  property  and  liberty 
shall  be  safe;  that  the  press  shall  be  free;  that  religioos 
liberty  shall  be  preserved ;  and  the  legislature  enacts  laws 
touching  these  subjects,  the  Courts  can  not  escape  the 
office,  delicate  and  unwelcome  to  be  performed  as  it  may 
be,  of  deciding  whether  those  laws  are  consistent  with  the 
constitution  or  not. 

So  in  the  case  before  us,  the  constitution  contains  pro- 
visions touching  local  legislation,  the  election  of  officers, 
the  filling  of  vacant  offices,  &c.,  and  the  legislature  has 
enacted  a  law  raising  questions  under  those  provisions, 
and  this  Court  must,  therefore,  determine  whether  it  is. 
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in  facty  a  ktw  or  not;  and  in  doing  so,  if  -we  confine  onr-  ^o^-  '^^'^^ 
selves  within  settled  rales  of  constraction  and  interpreta-      ^^^* 
tion,  we  may  hope  to  escape  the  charge  of  judicial  tyranny       Bicx 
and  nsnrpation*     Marbury  ▼.  Madisonj  1  Cranch  137. —  taxStatx. 
Maize  ▼.  The  State,  4  Ind.  B.  Z^^^Speneer  v.  Tke  State, 
5  id  41. 

Counsel  assert  a  great  truth  when  they  somewhat  im- 
patiently exdaim,  that  it  seems  we  are  never  to  be  done 
with  constitutional  questions.  They  will  not  cease  to 
trouble  so  long  as  our  written  constitution  remains,  and 
the  judiciary  continues  to  act  as  arbiter  between  the  peo- 
ple who  made  it,  and  the  legislatures  acting  under  it 
The  legislature  is  the  active  encroaching  power;  the  judi- 
ciary is  passive,  except  in  defence;  it  enacts  nothing;  it 
effectually  vetoes  occasional  void  enactments  of  the  legis- 
lature.   Marbury  v.  Madison,  stqnra. 

The  result  of  the  whole  matter  is,  then,  that  the  judi- 
ciary should  declare  a  law  xmconstitutional  when  it  is  so, 
and  then  only. 

Comparing,  then,  the  law  in  question,  so  &r  as  relates 
to  the  creation  of  the  twelfth  judicial  circuit,  with  the 
constitution,  we  concur  in  the  conclusion  in  Stocking  v. 
Hke  State,  ante,  p.  326,  that  it  is  not  inconsistent  with  it 

The  fifth  section  of  the  act  declares  that  a  vacancy 
exists  in  the  office  of  judge,  and  requires  the  governor  to 
fill  it  That  section  is  unconstitutional;  and  this  brings 
us  to  the  point  made — 

2.  That  the  appointment  of  the  judge  was  invalid. 
Were  said  fifth  section  law,  it  would,  of  itself,  settle  the 
question,  and  this  Court  would  have  nothing  to  do  with 
it  But,  per  C.  J.  Marshall,  ^Hhe  question  whether  a  right 
has  vested  or  not,  is,  in  its  nature,  judicial,  and  must  be 
tried  by  the  judicial  authority.  If,  for  example,  Mr.  Mar^ 
bury  had  taken  the  oaths  of  a  magistrate,  and  proceeded 
to  act  as  one,  in  consequence  of  which  a  suit  had  been 
instituted  against  him,  in  which  his  defence  had  depended 
upon  his  being  a  magistrate,  the  validity  of  his  appoint- 
ment must  have  been  determined  by  judicial  authority*'' 
3Iarbwy  v.  Madison,  tupra. 
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NttT.  T«ni,  LookiBg  judicially  at  flie  qaeation  of  tiie  appointment 
^^^  of  judge  PeUiij  we  conchidey  as  m  Stockk^  t.  T%e  SiaU^ 
Bioa       n^Oj  that  it  was  valid* 

Xn  Statb.  9.  The  jurors  objected  to  by  the  prisoner  and  dedared 
competent  by  the  Court,  stated,  upon  examination,  that 
they  had  heard  considerable  talk  about  the  case,  and  had 
lead  the  newspaper  accounts  of  it;  that  they  were  rather 
inclined  to  think,  if  what  they  had  read  was  conect,  the 
defendant  was  guilty;  that  they  had  never  talked  with 
any  of  the  witnesses,  had  never  formed  or  expressed  an 
opinion,  had  no  ill-will  against  the  defendant,  and  coaM 
give  him  a  fak  trial  according  to  the  law  and  the  evi- 
dence. 

We  have  no  doubt  of  the  competency  at  tiieee  juron. 
Morgam  et  oL  v.  Sievemon  etaLy6  Ind  B.  169. 

In  this  country,  where  education  and  reading  are  so 
general,  the  fietcilities  of  intercourse  so  great,  and  the  dif- 
fnsicm  of  information  by  the  press  is  so  speedy  and  ani- 
versal,  it  would  be  almost  impossible  to  procure  a  joiy, 
composed  of  men  of  common  intelligence— of  sufficient, 
indeed,  to  render  them  competent— who  had  no  knowledge 
of  important  events  occniring  in  tiie  state.  Again,  belief 
is  not  an  act  of  volition.  The  mind  yields  of  necessitj  to 
evidence.  No  compulsion  of  authority,  or  force  erf  will, 
could  make  a  man  believe  white  was  black.  Either,  or 
prejudice,  mi^t  induce  him  to  say  he  believed  this  or 
that,  but  the  expression  would  be  a  falsehood,  if  it  difiered 
from  the  involuntary  conclusion  of  his  mind  upon  the  evi- 
dence. Oalileoj  on  the  20th  of  Jime^  1633,  solemnly  ad- 
mitted upon  his  knees  before  the  inquisition,  assembled  in 
the  convent  of  Minerva  at  Rome^  that  the  doctrine  of  the 
earth's  motion  was  Mse,  and  even  yet,  while  rising,  whis- 
pered to  a  friend,  ^It  moves  for  all  that."  The  mind, 
thofefore,  of  an  honest,  unprejudiced  juror  wiU  necessarily 
be  forced  to  its  conclusion  by  the  evidence  adduced  upon 
the  trial  of  the  cause  in  which  he  sits. 

Again,  a  juror  can  not  convict,  in  all  cases,  upon  mere 
be]ie£  It  must  be  a  beliei^  founded  upon  legal  evidence, 
of  guilt  according  to  the  rules  of  law.    It  is  probable  a 
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JQior  not  anfirequentiy  retireB  from  the  box  after  agreeing  Not.  Term, 
to  a  verdict  of  acquittal,  for  want  of  legal  proof  of  goilt,      ±^oo* 
believing,  at  the  same  time,  morally,  that  the  defendant       Riob 
was  guilty.    What  is  wanted,  therefore,  to  constitute  a  ths  Stats. 
reasonably  unexceptionable  juror  is,  capacity,  honesty, 
independence,  and  freedom  from  prejudice  and  opinion 
founded  upon  the  particular  evidence  to  be  given  in  the 
cause.     It  does  not  appear  that  ihe  jurors  objected  to  in 
this  case  did  not  possess  these  requisites.    Entire  freedom 
from  all  knowledge  of  the  case  would  not  be  undesirable, 
if  it  could  be  obtained  in  connection  with  the  requisite 
capacity.    But  that,  in  this  country,  would  generally  be 
impossible. 

Here  the  jurors  had  not  talked  with  the  witnesses,  and, 
hence,  had  no  opportunity  to  form  opinions  on  the  testi- 
mony to  be  produced  on  the  triaL  See  Cfoodwin  v.  Blacks 
leyetaLyAJniLB^  438. 

4.  The  Court  permitted  one  Wolfj  a  witness,  to  detail,  on 
the  trial  of  Bdce,  statements  made  to  him,  the  witness,  by 
one  Drisldllj  a  pcuiicipator  in  the  murder  of  Fahrenba/ugh^ 
which  statements  were  made  in  the  absence  of  JRice,  and 
ten  days  before  the  murder  occurred,  it  having  been  first 
proved  by  the  prosecuting  attorney  that  said  Rice  and 
Driskilly  and  others,  were  present  at,  and  participated  in, 
said  murder. 

^We  think  there  was  no  error  in  this  part  of  the  case. 
Mr.  Chreenleaff  in  his  work  on  Evidence,  voL  1,  p.  187, 
thus  lays  down  what  seems  to  be  a  reasonable  rule  upon 
the  subject  He  says,  '<a  foundation  must  first  be  laid,  by 
proof  sufficient  in  the  opinion  of  the  judge  to  establish, 
prima  faciei  the  fact  of  conspiracy  between  the  parties,  or 
proper  to  be  laid  before  the  jury,  as  tending  to  establish 
such  fact.  The  connection  of  the  individuals  in  the  un- 
lawftd  enterprise  being  thus  shown,  every  act  and  declara- 
tion of  each  member  of  the  confederacy,  in  pursuance  of 
ihe  original  concerted  plan,  and  with  reference  to  the 
common  object,  is,  in  contemplation  of  law,  the  act  and 
declaration  of  them  all;  and  is  therefore  original  evidence 
against  each  of  them.  It  makes  no  difference  at  what 
Vol.  VIL— 22 


^ 
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Not.  Tem,  time  any  one  entered  into  the  oongpiracy •  Every  one,  who 
*^^      does  enter  into  a  common  pnrpose  or  design,  is  generally 

DsiBKiLL  deemed,  in  law,  a  party  to  every  act  which  had  before 
Thb  Statb.  heen  done  by  the  others,"  &c.  ^  ScMnetimes,  for  the  sake 
of  convenience,  the  acts  or  dedaiations  of  one  are  admit- 
ted in  evidence,  before  sufficient  proof  is  given  of  the  con- 
spiracy; the  prosecutor  undertaking  to  fonuBh  such  proof 
in  a  subsequent  stage  of  the  cause.  But  this  rests  in  tiie 
discretion  of  the  judge,  and  is  not  permitted  except  under 
particular  and  urgent  circumstances." 

5.  We  shall  say  nothing  on  the  subject  of  the  charge  of 
the  Court  to  the  jury.  It  has  been  held,  in  DriskUl  v. 
The  SkUCj  at  this  term,  that  such  a  charge  is  not  enro- 
neous. 

6.  It  is  also  decided  in  DriMU  v.  The  SUtUj  n^fra^  that 
ihe  death  penalty  is  not  in  conflict  with  the  18th  section 
of  the  first  article  of  our  constitution.  If  any  question 
can  be  raised  before  the  judiciary  upon  the  diacretion  of 
the  legislature  under  that  section,  we  concur  that  it  has 
not  been  abused  in  leaving  the  question  of  assessing  that 
penalty  to  the  jury.  There  are  cases  beyond  the  hope  of 
reformation— criminals  whose  necks  have  become  so  hard- 
ened ^<that  they  should  suddenly  be  cut  off,  and  that  with- 
out remedy." 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 
.  )r.  F.  Lane  and  K  SL  Brnckettj  for  the  appellant 
J^  C.  Gregory  and  H.  W.  Chase^  for  the  state. 


Driskill  V*  The  State. 


The  amendment  of  an  affidavit  in  rapport  of  a  oontxnoanoe  is  not  allowed 

after  the  motion  to  continne  has  been  decided. 
The  leftiBal  of  tiie  Circoit  Court  to  grant  a  continuance,  though  the  motion  ii 

•ddreeaed  to  tiie  diaeretioB  of  the  Courts  maj  be  revised  by  the  I 
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Court;  but  unleBB  like  refiual  wis  nunifestly  improper,  the  mliiig  wOl  be    Not.  Term, 
sustained.  1855. 

Indictment,  under  the  B.  S.  1852,  for  murder.    While  the  jury  were  being 

impaimeled,  A.  was  called  as  a  juror,  and  being  examined  under  oath     ^^^kill 
touehiiig  bis  qualifications,  said,  "that  he  was,  and  for  years  had  been,  Xhb  State. 
opposed  to  punishing  a  man  with  death,  and  could  not  find  a  Terdict  that  a 
man  should  sufier  death;  but  that  where  the  law  and  CTldence  warranted  a 
Terdict  of  guiltj,  he  could  find  that  the  accused  be  imprisoned  for  life." 
Hddy  tfiat  the  juror  was  incompetent. 

The  statute  authorixing  the  punishment  of  death,  is  tfot  in  confilet  with  sec- 
tion 18  of  the  bill  of  ri^ts. 

Section  18  of  the  biU  of  rights  iq>plles  to  the  penal  laws  as  a  system  only. 

The  jury  aie  the  exdusire  judges  of  what  is  proved  by  the  eridenoe,  and  the 
Court  has  no  anthoiity  to  state  what  has  been  proyed;  yet  it  is  proper  for 
the  Court  to  sum  up  the  eyidence  before  the  jury. 

The  Court  is  only  required  by  s.  113,  p.  376,  2  B.  S.  1852,  to  state  to  the 
jury  tiiat  &ey  are  the  exdusiye  judges  of  the  fiicts,  when  it  has  undertaken 
to  present  them.  Where  the  Court  has  merely  pointed  to  the  eridence 
proper  for  the  jury  to  consider,  that  precise  statement  is  not  necessaiy. 

The  Court,  on  the  trial  of  a  criminal  cause,  instructed  the  jury  that  it  was 
proper  for  them  to  respect  and  take  for  law  what  the  Court  had  declared  to 
be  sudi.    Hekt,  that  the  instruction  was  proper. 

The  act  of  1855  fi)r  the  oigantzation  of  the  twelfth  judicial  circuit,  so  fiur  as 
relates  to  the  creating  of  that  ckcuit,  is  constitutional;  and  the  appoint- 
ment by  the  governor  of  the  honorable  John  Pettit  as  judge  thereof,  (the 
office  having  been  newly  created,  and  there  being  no  incumbent,)  was  valid. 


24. 


tVA2?^ 


APPEAL  from  the  Tippecanoe  Curcuit  Court. 

Davison,  J^ — JDriskillj  the  appellant,  with  Ricej  Longley^ 
Clarkj  Privoi  and  Chapman,  was,  at  the  April  term,  1855, 
indicted  in  the  Tippectmoe  Circnit  Court,  for  the  mv 
of  one  Cephas  Fahrenbamgh*  Against  DriskUl^  the 
a  verdict  that  he  was  guilty  of  murder  in  the  first  de^e,  «niOrtt  \ 
and  that  he  suffer  death;  upon  which  the  Court  renJfimW  oW*"  ^\ 
judgment  and  passed  sentence.  t       ^ ii»  AXT* 

DriskUlj  at  the  proper  time,  moved  for  a  delay  o^^ 
trial  for  a  reasonable  time,  on  account  of  the  absence  < 
witness.  In  support  of  the  motion,  he  filed  his  affidavit, 
wherein  it  is  alleged  that  ^'he  can  not  safely  go  into  the 
trial  of  said  catibe,  without  the  testimony  of  one  James 
Rotick^  a  material  witness  for  him,  DriskiUy  in  his  defence; 
that  he  expects  to  prove  by  said  witness  that  on  the  night 
of  the  alleged  murder,  from  the  hour  of  nine  o'clock,  he 
was  in  company  with  the  above  witness  and  two  other 
persons,  whose  names  are  unknovm  to  the  affiant,  on 
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Not.  Tem,  boaid  a  canal-boat  lying  at  the  town  of  Lafayette^  playing 
^^*^'      at  cards;  and  that  said  witness,  the  two  other  persons,  and 

Dkibkiix  affiant  continued  together  on  said  boat,  playing  at  cards, 
Thb  Statb.  ^ntil  eleven  o'clock  of  that  night ;  which  facts  he  says  are 
true.  Aifiant  expects  to  prove  by  other  competent  testi- 
mony, that  from  between  the  hours  of  eleven  and  twelve 
of  said  night,  he  was  at  home,  at  his  father's  house  in 
Lafayette^  in  bed;  that  the  place  at  which  said  murder 
is  alleged  to  have  been  committed,  is  at  least  four  miles 
distant  from  his  residence;  and  affiant  is  informed  and 
believes  that,  on  the  part  of  the  prosecution,  it  will  be 
shown  that  the  alleged  murder  was  committed  at  or  aboat 
the  hour  of  twelve  of  said  night.  He  is,  therefore,  led  to 
believe  that  the  testimony  of  said  witness  will  be  material 
That  affiant  informed  his  counsel  of  the  facts  he  expects 
to  prove  by  the  witness,  at  the  first  interview  he  had  with 
them  after  they  had  consented  to  appear  in  his  defence; 
that  said  witness  is  a  boatman  by  occupation,  engaged 
on  the  Wabash  and  Erie  canal;  that  he  is  informed  and 
believes  that  witness  left  Lafayette  a  short  time  after  the 
night  in  question,  in  his  regular  avocation;  that  affiant 
has  been  unable  to  learn  at  what  point  said  witness  now 
is,  so  as  to  send  a  subpoena  for  him;  that  he  has  reason  to 
believe  and  does  believe  that  the  witness  can  be  found,  so 
as  to  secure  his  attendance  in  a  reasonable  time,  if  the 
trial  of  the  cause  is  delayed  for  that  purpose ;  that  affiant 
knows  of  no  witness  by  whom  he  can  prove  the  same 
facts  that  he  expects  said  witness's  testimony  to  prove; 
that  this  application  is  not  for  delay,  but  for  justice." 

DriskUli  it  appears,  was  arraigned,  and  counsel  assigned 
him,  on  the  12th  of  May;  his  affidavit  vms  sworn  to  on 
the  31st  of  that  month;  and  the  motion  for  delay  was 
made  on  the  6th  of  June. 

The  Court  overruled  the  motion.  After  this,  and  before 
Driskill  was  put  upon  his  trial,  he  moved  for  leave  to 
amend  the  above  affidavit,  alleging  that  by  reason  of  a 
clerical  omission  of  the  attorney  who  drafted  it,  the  resi- 
dence of  said  witness  was  not  therein  shown,  and  that  be 
desired  to  amend  and  re-swear  to  said  affidavit,  so  as  to 
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show  that  the  witness  left  the  county  of  Tippecanoe  before  ^ot.  Tenn, 
the  present  indictment  was  found ;  that  he  had  not  re-      ^^^' 
tamed  to  said  county;  and  that  said  witness  resided  in    Dskkiix 
the  state  of  Ohio.  Thb  State. 

We  are  aware  of  no  rule  of  practice  authorizing  the 
CSourt  to  allow  a  party  to  amend  an  affidavit,  filed  in  sup- 
port of  a  motion  for  a  continuance,  after  such  motion  has 
been  decided. 

But  suppose  the  affidavit  be  considered  amended  in 
accordance  with  the  motion  to  that  effect,  does  it  then 
show  that  Borickfs  testimony  would  have  been  material? 
It  is  alleged  that  the  murder  occurred  on  the  night  of  the 
third  of  May;  that  the  witness  would  testify  that  from 
nine  to  eleven  o'clock  of  that  night,  the  defendant  was  on 
board  a  canal-boat  lying  at  Lafayette;  but  the  distance  be- 
tween the  boat  and  Fahrenba/ugKsy  the  place  of  the  mur- 
der, is  not  shown.  He  says  his  residence  was  at  least  four 
miles  from  FahrevhaugKs ;  but  at  what  distance  was  the 
boat  from  that  point?  For  aught  that  apqpears,  it  may 
have  lain  sufficiently  near  the  place  of  the  murder  to  have 
allowed  him  sufficient  time  to  have  reached  that  place 
before  the  hour  of  twelve.  The  defendant  left  the  boat 
at  eleven  o'clock.  The  witness  did  not  accompany  him. 
Did  he  go  directly  home?  The  affidavit  does  not  answer 
this  question.  The  witness  could  have  testified  nothing 
as  to  the  defendant's  whereabouts  after  he  left  the  boat 
The  mere  fact  that  he  did  leave  at  the  time  stated,  is  not 
material,  because  it  does  not  forbid  the  conclusion  that 
the  defendant  was  at  the  place  of  the  murder  when  it  was 
committed. 

But  the  affidavit  states  tliat  the  defendant  expected  to 
prove  by  other  witnesses  that  from  between  the  hours  of 
eleven  and  twelve  o'clock  of  said  night,  he  was  at  home, 
at  his  father's  house,  in  Lafayette^  in  bed.  This  evidence 
might  have  been  materiaL  It  tended  to  prove  an  olibu 
But  such  evidence  could  have  derived  no  additional  weight 
fit>m  the  absent  witness,  because  it  is  not  shown  that  he 
knew  where  the  defendant  went  after  he  left  the  boat,  or 
whether  he  was  or  not  at  his  father's  house  on  the  night 
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Not.  Term,   of  the  mnider.    In  Detro  v.  The  State,  it  was  held  that 

^^^'      "the  motion  for  a  continuance,  based  upon  the  affidavit 

DsxBKiLL    of  the  party,  is  addressed  to  the  sound  discretion  of  tiie 

Tks  State.   Court,  and  the  granting  it  must  depend  to  a  great  extent 

on  the  peculiar  circumstances  of  eadi  case."    4  Ind.  200. 

True,  where  tiie  Court  refuses  a  continuance,  its  ruling  is 

subject  to  revision;  but  unless  an  improper  exercise  of 

such  discretion  is  manifest,  the  action  of  the  Court  will 

be  sustained.     These  principles  are  well  settled,  and  their 

application  to  the  case  made  by  the  affidavit  at  once 

shows  that  the  roling  of  the  Circuit  Court  must  be  held 

unobjectionable. 

Another  error  is  assigned.  While  the  jury  was  being 
impanneled,  one  Frederick  Sheets  was  called  as  a  juror. 
Upon  his  examination  under  oath  touching  his  qualifies- 
tions,  he  stated  "that  he  was  and  for  years  had  been 
opposed  to  punishing  a  man  with  death;  that  he  could 
not  find  a  verdict  that  a  man  suffer  death;  but  the  juror, 
in  answer  to  a  question  propounded  by  the  defendant,  said 
that  where  the  law  and  evidence  warranted  a  verdict  of 
guilty,  he  could  find  that  the  accused  be  imprisoned  for 
life."  The  Court  adjudged  the  juror  incompetent,  and 
discharged  him  from  the  panel.  It  is  enacted  that  '^any 
person  convicted  of  murd»  in  the  first  degree,  may,  ia- 
stead  of  being  sentenced  to  death,  in  the  discr^on  of  the 
jury,  be  imprisoned  in  the  state  prison  during  life."  2  B. 
S.,  p.  396.  We  are  unable  to  perceive  how  a  juror,  in- 
dulging the  opinion  indicated  by  Sheets  in  his  examina- 
tion, could  exercise  the  discretionary  power  with  which  he 
is  invested,  and  which  it  is  essential  he  should  exercise  to 
carry  out  the  spirit  and  intention  of  the  law.  2  Ind.  R. 
329,  331.  Moreover,  there  is  an  express  enactment  on  this 
subject,  which  provides  that  "if  the  offence  charged  be 
punishable  with  death,  any  person  entertaining  such  con- 
scientious opinions  as  would  preclude  his  finding  the  de- 
fendant guilty,  shall  not  serve  as  a  juror."    2  R.  S.,  p.  372. 

In  connection  with  this  point,  it  is  insbted  that  the  law 
authorizing  the  death  penalty  is  in  conflict  vnib  section 
eighteen  of  the  bill  of  rights,  which  requires  the  penal  code 
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to  be  founded  on  prindples  of  reformation,  and  not  of  vin-  ^ot.  Turn, 
dictive  justice.  The  pnniahment  of  death  fwr  murder  in  ^^^' 
the  first  degree,  is  not,  in  our  opinion,  Yindictive,  bat  is  Dximix 
even-handed  justice.  There  is,  indeed,  nothing  Tindictive  tbb  Stats. 
in  onr  penal  laws.  The  main  object  of  all  pnnishment  is 
the  protection  of  society.  With  that  end  in  view,  the 
legifliatore  have,  in  a  given  case,  left  it  within  the  discre- 
tion of  the  jory  to  say  when  the  death  penalty  shall  be 
inflicted.  It  is  tme,  one  branch  of  that  discretion  does  not 
contemplate  reform;  stiU,  it  is  the  only  instance  in  the 
law  in  which  the  purpose  of  reformation  is  not  prominent, 
and  it  can  not,  it  seems  to  ns,  be  allowed  to  g^ve  character 
to  the  principles  npon  which  the  entire  code  is  fonnded. 
The  eighteenth  section  of  the  bill  of  rights,  when  properly 
construed,  requires  the  penal  laws  to  be  so  framed  as  to 
protect  society,  and  at  the  same  time,  as  a  system,  to  in- 
culcate the  principle  of  reform.  In  this  view,  the  present 
code  is,  no  doubt,  founded  on  the  principles  of  reformation, 
within  the  spirit  and  intent  of  the  constitution.  The  law 
wiiich  allows  the  death  penalty  to  be  inflicted,  must,  there- 
fine,  be  held  valid. 

An  objection  is  raised  to  the  mode  in  which  the  Court 
in  its  charge  summed  up  the  evidence.  The  jury  were 
told  that  *'in  determining  the  identity  of  the  defendant,  oar 
wfaeth^  he  participated  in  the  murder,  they  should  take 
into  consideration  the  positive  evidence  of  the  two  Falh 
re$d>augh$  that  he  was  at  the  murder,  and  the  circumstan- 
tial evidence  that  he  told  Andrew  Wolfi\Mi  he  was  going 
to  rob  that  house,  and  wishing  him  to  join  in  it,"  &c. 
This,  it  is  said,  is  an  assumption  of  facts.  The  Court  is 
not  authorized  to  tell  the  jury  that  certain  facts  have 
been  proved;  nor  has  that  been  done  in  the  present  case. 
Though  the  jury  are  the  exclusive  judges  of  what  is 
proved  by  the  evidence,  still  it  may  be  summed  up  by  the 
Court;  and  it  is  not  obvious  that  that  duty  could  have 
been  discharged  otherwise  than  in  the  form  of  the  above 
instruction.  The  Court  assumed  no  fact  as  proved.  The 
jury  were  simply  pointed  to  the  evidence,  positive  and  cir- 
cumstantial, proper  to  be  considered  in  coming  to  a  con- 
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Not.  Tens,   clnsion  as  to  the  identity  of  the  defendant,  or  whether  he 
^^^*      participated  in  the  mnider.    There  is,  in  this  branch  of 
Dbukiix    the  case,  no  error. 

Tn  Stats.  Another  point  is  made  on  the  instractions.  It  was 
charged  that  ^'in  this  and  all  criminal  cases,  the  jnry  has 
a  right  to  jndge  of  the  law  and  the  facts;  bnt  it  is  the  dntj 
of  the  Court  to  instmct  them  as  to  what  the  law  is,  and 
it  is  proper  for  them  to  respect  and  take  for  law  what  tiie 
Court  declares  it  to  be." 

We  have  a  statute  which  provides  that  the  judge,  ^in 
charging  the  jury,  must  state  to  them  all  matters  of  hv 
which  are  necessary  for  their  information  in  giving  their 
verdict;"  and  that  '^if  he  presents  the  facts  of  the  case,  he 
must  inform  the  jury  that  they  are  the  exclusive  judges  of 
all  questions  of  fact."  2  R.  S.,  p.  376.  It  is  insisted  that 
the  judge,  having  summed  up  the  evidence  as  indicated  in 
his  charge,  should,  in  the  language  of  the  statute,  ha^ 
told  the  jury  that  "they  were  the  exclusive  judges,"  &c 
This  construction  is  not  strictly  correct.  It  is  only  where 
the  judge  presents  "the  facts  of  the  case,"  that  he  is  re- 
quired to  tell  the  jury  that  "they  are  the  exclusive  judges 
of  all  questions  of  fact."  In  this  case,  we  have  seen  that 
the  jndge  presented  no  fieu^ts  to  the  jury.  He  merdy 
pointed  to  the  evidence  proper  for  them  to  consider.  It 
follows,  that  in  giving  the  charge,  it  was  not  requisite  that 
he  should  adopt  the  precise  language  of  the  statute.  The 
judge  did,  however,  instruct  the  jury  that  "  in  this,  and  in 
all  criminal  cases,  they  had  the  right  to  judge  of  the  law 
and  the  facts."  And  it  may  well  be  doubted  whether  the 
language  thus  used  does  not  confer  the  same  duty  npon 
the  jury  as  that  used  in  the  statute. 

But  it  is  contended  that  the  instruction  is  enoneoos, 
because  it  advises  the  jury  that  "  it  is  proper  for  them  to 
respect  and  take  for  law  what  the  Court  has  declared  it 
to  be."  The  point  involved  in  this  position  has  been  de- 
cided. Carter  v.  The  SUUe^  2  Ind.  R.  617,  was  an  indict- 
ment for  murder.  In  that  case  the  Court  instructed  the 
jury  that  "they  were  the  judges  of  the  law  and  the  facts; 
but  it  was  their  duty  to  believe  the  law  as  laid  down  by 
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the  Court"    Heldj  that  the  instraction  was  right    This  ^ov-  Temi, 
case,  in  our  opinion,  is  a  correct  exposition  of  the  law,  and      iS56. 
is  dedsive  of  the  question  under  consideration.  Fasbbl 

In  the  argument  of  the  case,  two  additional  questions  Teb  Stats. 
have  been  raised  for  our  consideration.  The  first  involves 
the  power  of  the  legislature,  under  the  constitution,  to 
create  the  twelfth  judicial  circuit,  of  which  the  county 
wherein  this  cause  was  tried  constitutes  a  part;  and  the 
second  involves  the  validity  of  the  appointment  by  the 
governor  of  John  PetHtj  as  judge  of  that  circuit  These 
questions  have  been  disposed  of  at  the  present  term.  The 
act  of  the  legislature  organizing  the  twelfth  circuit  has 
been  held  constitutional  by  this  Court,  and  the  appoint- 
ment of  the  judge  valid.  See  Stocking  v.  3%e  Siate^  ante^ 
p.  326. 

We  have  looked  into  the  evidence  in  this  cause;  exam- 
ined it  carefully;  and  are  decidedly  of  opinion  that  it  fcdly 
sustains  the  verdict 

JPer  Curiam. — The  judgment  is  affirmed  with  costs. 

JEL  Hi  Brackettj  &  A,  Buff  and  E.  A  OreenUe^  for  the 
appellant 

R.  C  Qregory  and  H.  W.  Chase^  for  the  state. 


Parrel  v.  The  State. 


,148 


3  in 


The  appeal  profided  for  in  criminal  cases  by  section  148,  p.  381,  2  B.  S.  1853, 
takes  the  place  of  a  writ  of  error,  and  will  lie  only  in  cases  in  which  writs 
of  OTOT  were  formeriy  the  i^ropriate  remedy. 

The  word  judgment,  as  used  in  said  section,  has  reforanoe  to  a  final  jndgment 
only. 

APPEAL  from  the  Vcmderburgh  Circnit  Conrt  Mtrndof, 

OooKiNs,  J.^ — Parrel  was  indicted  for  perjnry;  was  tried 

and  convicted.    He  obtained  a  new  trial,  and,  on  leave, 

withdrew  his  plea  of  not  goilty,  and  moved  to  quash  the 

indictment    The  Circuit  Conrt  denied  his  motion.    The 


IMcttmW  94. 
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Nov.  Term,  cause  was  continiied,  and  is  still  pending  in  that  Court 
^^^*      Prom  the  decision  of  the  Ciicoit  Court  in  reftuing  to 
Fabsbl     quash  the  indictment,  the  defendant  attempts  to  prosecute 
Xrb  Statb.  an  appeal  to  this  Court 

Counsel  inform  us  that  the  appeal  is  taken  under  the 
148th  section,  2  R.  S^  381,  v^ch  is  as  follows: 

^<  An  appeal  to  the  Supreme  Court  may  be  taken  by  tiie 
defendant,  as  a  matter  of  right,  from  any  judgment  against 
him;  and  upon  the  appeal,  any  decision  of  the  Court,  or 
intermediate  order  made  in  the  progress  of  the  case,  may 
be  reviewed.'* 

The  appeal  here  provided  for  takes  the  place  of  a  writ 
of  error,  which  was  the  former  mode  of  bringing  a  carimi- 
nal  cause  before  the  Supreme  Court;  writs  of  error  being 
abolished.  Appeals  will  now  lie  only  in  cases  in  which 
writs  of  error  were  formerly  ihe  appropriate  remedy. 

The  148th  section  is  general,  allowing  the  iq>peal,  as  a 
matter  of  right,  where  judgment  is  given  against  the  de- 
fendant This  has  reference  to  a  final  judgment,  as  the 
subsequent  sections,  particularly  the  151st,  plainly  show. 
The  article  provides  for  several  cases  of  appeal,  some  by 
the  state,  and  others  by  the  defendant.  The  ISlst  section 
is  general,  applying  to  all,  and  requiring  the  appeal  to  be 
prosecuted  within  one  year*after  judgment  is  rendered. 

The  provision  contained  in  the  148th  section,  that  on 
the  appeal  the  defendant  may  have  any  intermediate  order 
reviewed,  does  not  import  that  it  may  be  taken  from  such 
order  before  the  cause  is  at  an  end.  Nothing  less  than  an 
express  provision  allowing  an  appeal  frt>m  such  an  order, 
such  as  is  contained  in  section  576,  2  R.  S.,  p.  162,  giving 
an  appeal  from  certain  interlocutory  orders  in  civil  eases, 
would  authorize  so  anomalous  a  proceeding. 

Being  clearly  of  opinion  that  we  have  no  jurisdiction  of 
the  case,  the  appeal  must  be  dismissed. 

Per  Curiam. — The  appeal  is  dismissed. 

X  Law  and  X  X  Chandler j  for  the  appellant 
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Not.  T«rm, 
The  State,  Ex  Parte.  ^^^' 

The  Court  of  Common  Fleas,  bj  the  2  B.  S.  18SS,  is  always  open  for  prelim-  Axubiikan. 
ioiiy  examinations  in  criminal  cases;  and  witnesses  may  be  snmmoned  to 
sppear  before  the  judge  in  yaoation  for  the  purpose  of  baring  their  testi- 
mony taken,  and  snbscribed  by  them,  as  tiie  basis  of  an  information. 


December  U. 


APPEAL  from  the  Wabash  Court  of  CJommon  Pleas.  Mmdmf, 

Per  Curiam. — Joseph  H.  Matlock^  district  attorney  fcHr 
Wabash  county,  called  before  the  judge  of  the  Wabash 
Common  Pleas,  sitting  in  the  court-house  in  vacation, 
witnesses,  and  proposed  to  examine  them  and  have  their 
testimony  taken  down,  and  subscribed  by  the  witnesses, 
as  the  basis  of  an  information  against  one  William  Ditton^ 
for  retailing  vdthout  license,  but  the  judge  refused  to  hear 
such  examination,  &c.,  till  an  information  charging  the 
offence  was  first  filed,  &c. 

We  think  the  Court  erred.  Section  3,  p.  385,  2  R.  S. 
1852,  authorized  such  a  proceeding  in  term  time;  and  s. 
34,  p.  22,  of  the  same  volume,  provides,  that  for  such  ex- 
aminations, the  Court  "shall  be  always  open;"  it  shall  be 
always  term  time. 

The  proceedings  under  consideration  took  place  on  the 
3d  of  February,  1853. 

To  be  certified,  &c. 

/.  H.  Matlock  and  D.  M.  Cox,  for  the  state. 


Shinloub  v.  Ammerman. 


Slander.  The  complaint  alleged  that  on,  &c.,  tlio  defendant  spoke  the  follow- 
ing  false  and  slanderous  words  of  the  plaintiff;  that  is  to  say,  he  (meaning 
the  pbuntifr )  swore  a  lie;  *  *  *  he  (meaning  the  plaintiff)  swore  a  lie 
before  B.  (meanhigii.  B,,  a  justice  of  tiie  peace,)  and  I  can  prove  it;  by 
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Nor.  Term, 

1855, 
Sbinloub 

T. 


which  plaintiff  is  damaged,  &c.    Eldd,  that  the  complaint  was  inaidBcknt  on 

demurrer. 
To  say  of  a  person  that  he  swore  to  a  lie,  b  not  actionable  per  m.    The  wwda 

can  only  become  so  by  reference  to  a  jadidal  proceeding  in  whidi  die  pcnoa 

is  alleged  to  hare  testified  fiilsely. 
Form  nomber  17,  p.  346, 2  B.  8. 1852,  may  be  used  wherefer  it  is  appUcaUe; 

bat  it  does  not  apply  to  a  case  where  the  words  to  be  inserted  an  not  dan- 

deroos  per  se,  unless  there  be  added  ayerments  to  make  them  actionable. 
The  spirit  of  the  code  of  1852  is,  that  the  parties  shall  place  npon  the  record, 

in  the  form  of  arerments,  tlie  real  hctB  of  the  case,  eschewing  all  fictioDi 

and  repetitions. 
Wbere  a  form  giren  by  the  statute  dispenses  with  an  aTerment  which  woqM 

otherwise  be  material,  the  statate,  by  declaring  the  fonn  sufficient,  stands  m 

the  place  of  the  ayennent. 


Wednetday, 
December  M, 


APPEAL  from  the  Decatur  Circuit  Conrt 

GooKiNS,  J. — Ammerman  sued  Shinloub  in  slander,  and 
complained  that  on,  &>c.,  the  defendant  spoke  the  follow- 
ing false  and  slanderous  words  of  the  plaintifi^  that  is  to 
say,  he  (meaning  the  plaintiff)  swore  a  lie;  Wxnee^  (mean- 
ing the  plaintiff)  swore  a  lie;  AiMnerman  (meaning  the 
plaintiff)  swore  a  lie,  and  I  can  prove  it;  he  (meaning  the 
plaintiff)  swore  a  lie  before  Belmont  (meaning  James  B. 
Belmonij  a  justice  of  the  peace,)  and  I  can  prove  it;  by 
which  plaintiff  is  damaged,  &c. 

The  defendant  demurred  to  the  complaint,  and  assigned 
for  cause  of  demurrer  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  Circuit  Court  held 
the  complaint  sufficient;  and  the  subsequent  proceedings 
resulted  in  a  verdict  and  judgment  for  the  plainti£^  from 
which  the  defendant  appeals. 

It  is  obvious  that  the  complaint  contains  no  charge  of 
slander,  unless  the  statute  makes  it  sufficient  Section 
1,  2  R.  S.  1852,  p.  341,  provides,  that  in  all  proceedings  in 
civil  and  criminal  actions,  the  following  forms  may  be 
used  and  are  sufficient,  in  all  cases  where  they  are  appli- 
cable, and,  in  other  cases,  forms  may  be  used  as  neaiiy 
similar  as  the  nature  of  the  case  will  admit;  but  no  plead- 
ing shall  be  deemed  invalid  for  want  of  form,  if  it  contain 
the  substance  required  by  law. 

Various  forms  are  annexed,  the  17th  of  which  is  a  com- 
plaint for  slander,  which  is  as  follows: 
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^A.  B*  complains  of  (7.  D.,  and  says,  that  on,  &a,  the  Not.  Term, 
defendant  spoke  the  following  false  and  slanderous  words       ^^^' 
of  the  plaintiff,  that  is  to  say,  [here  insert  the  words,]  by    Shihloub 

which  plaintiff  says  he  is  damaged  to  the  amount  of Axmsbmah. 

doUars,  for  which  he  demands  judgment." 

There  are  other  provisions  of  the  code  which  have  a 
bearing  upon  the  subject.  Section  47,  p.  37,  abolishes  the 
forms  of  action  formerly  used  in  pleading,  and  provides 
that  the  sufficiency  of  pleadings  shall  be  determined  by 
the  rules  prescribed  by  that  act.  The  2d  sub-section  of 
section  49,  provides  that  the  complaint  shall  contain  ''a 
statement  of  the  facts  constituting  the  cause  of  action,  in 
plain  and  concise  language,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended." 
The  86th  section,  p.  45,  is  as  follows: 
^  In  an  action  for  libel  or  slander,  it  shall  be  sufficient  to 
state  generally  that  the  defamatory  matter  was  published 
or  spoken  of  the  plaintiff;  and  if  the  allegation  be  denied, 
the  plaintiff  must  prove,  on  the  trial,  the  facts  showing 
that  the  defamatory  matter  was  published  or  spoken  of 
him." 

We  are  of  the  opinion  that  the  complaint  in  this  case  is 
not  sufficient  As  already  stated,  the  words  spoken  were 
not  actionable  per  se*  They  could  only  become  so  by 
reference  to  a  judicial  proceeding  in  which  the  plaintiff 
was  alleged  to  have  testified  falsely.  Cummins  v.  Butler^  3 
Blackf.  190.  That  decision  is  sustained  and  followed  by 
numerous  authorities  to  the  same  import. 

The  form  above  given  may  be  used  wherever  it  is  ap- 
plicable, but  we  think  it  is  not  applicable  to  a  case  where 
the  words  to  be  inserted  are  not  slanderous  per  5e,  unless 
there  be  added  averments  to  make  them  actionable.  The 
spirit  of  the  code  is,  that  the  parties,  shall  place  upon  the 
record,  in  the  form  of  averments,  the  real  facts  of  the  case, 
eschewing  all  fictions  and  repetitions.  It  is  true  the  form 
does  dispense  with  some  averments,  or  one,  at  least;  and 
the  statute,  by  declaring  the  form  sufficient,  stands  in  the 
place  of  that  averment.    It  does  not  require  an  averment 


8S0  CASES  IN  THE  SUPREME  COUET 

KoT.  Term,  tjiat  the  words  were  spoken  in  the  hearing  of  any  penoiL 

*^^      But  that  is  implied  from  the  necessity  of  the  case,     Slan- 

Shinlqitb    derous  words,  to  be  actionable,  must  be  puUished,  whidi 

AicmBMAH.  can  not  be  done  without  a  hearer.    But  when  it  is  said  of 

a  man  that  he  has  sworn  a  lie,  it  is  not  necessarily  implied 

that  the  swearing  was  in  a  judicial  proceeding.    Nor  will 

it  do  to  say  that  ^s.  person  of  common  understanding" 

would  attach  to  those  words  an  imputation  of  peijury.    It 

is  the  facts  which  constitute  the  cause  of  action  that  are 

to  be  thus  stated.     The  facts  stated  in  ihe  complaint  do 

not  constitute  any  cause  of  action;  it  is  not,  consequently, 

aided  by  the  clause  of  the  statute  above  referred  to. 

There  is  another  instance  in  which  averments,  which 
the  case  may  require  to  be  proved,  are  dispensed  with.  It 
is  found  in  the  86th  section  above  quoted,  which  is,  tiiat 
the  plaintiff  may  allege  generally  that  the  de&matoiy 
words  were  spoken  of  himsell  Slander  is  sometimes  ut- 
tered with  circumlocution,  and  with  descriptions  which 
apply  it  to  the  party  intended,  as  in  Harper  v.  Delp^  3  bd. 
R.  225,  without  naming  the  person  at  whom  it  is  aimed. 
In  such  a  case  the  86th  section  would  not  require  a  redtal 
of  the  facts  which  applied  the  slander  to  the  plaintiff,  but 
he  would  be  permitted  to  state,  as  in  the  form,  that  it  was 
spoken  of  him,  and  prove  the  facts  on  the  triaL  This  is 
easily  distinguished  firom  the  present  case.  The  thing  to 
be  established  is  alleged,  that  is,  that  the  slander  was  pah* 
lished  against  the  plaintiff;  but  in  the  case  before  us,  no 
slander  is  alleged  to  have  been  published  of  any  one. 

We  are  disposed  to  give  foil  effect  to  every  part  of  the 
code,  but  to  sustain  this  complaint,  we  must  go  mndi 
further  than  the  code  itself  has  gone,  and,  disregarding  the 
substance,  adopt  a  mere  form,  which  the  code  has  not 
required  us  to  adopt 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  directions  to  the  Circuit  Court  to 
sustain  the  defendant's  demurrer  to  the  plaintiff's  cook' 
plaint,  with  leave  to  the  plaintiff  to  amend,  if  he  shall 
think  proper,  on  payment  of  the  costs  subsequent  to  the 
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filing  of  the  demunrer.    Otherwise  let  final  judgment  be  Kor.  Tonn, 
given  for  the  defendant  ^  18od. 

J.  Oavin  and  X  JL  CoverdiUj  for  the  appellant*  Bsach 

J.  &  Scobey  and  W.  Oumbacky  for  the  appellee.  Woolfobd. 


Beach  v*  Woolfobd. 

A  jadgment  of  the  Court  of  Concflintioii,  renderod  in  pnniuBioe  of  m.  6  and  7, 
p.  SS5, 2  R.  S.  1852,  was  entered  merely  on  a  sheet  of  paper,  below  the  agree^ 
ment  of  the  partiee.  BeUi,  that  llie  Judgment  was  not  void  or  erroneous 
on  that  account.    . 

Tlie  judge  of  tiie  Court  of  Conciliation  having  thus  entered  a  judgment,  certi- 
fied the  original  paper  into  the  Court  of  Common  Pleas,  as  a  transcript  of  hie 
psooeedtngs,  but  afterwards,  at  the  instance  of  the  party  in  'vdiose  fayor  tiie 
judgBMUt  wae  rendered,  apd  without  notice  to  the  adTene  party,  withdrew 
said  paper,  and  substituted  a  transcript,  certifying  the  same  to  be  a  transciipt 
from  his  book  of  record.    Held,  that  there  was  no  error. 

The  Court  of  Conciliation  is  a  Cburt  of  record,  and  its  records  import  the  same 
Torifty  as  those  of  other  Courts. 

APPEAL  from  the  Dearborn  Court  of  CJommon  Pleas.  ^^^^^ 
GrooKiNS}  Jd — Nancy  Woolford^  the  appellee,  enmmoned 
Beckchy  the  appellant,  and  hJB  wife,  to  appear  before  the 
Court  of  Conciliation  of  Dearborn  county,  to  answer  in 
reference  to  a  charge  of  larceny  published  by  the  wife  of 
Betich  against  the  said  Nancy^  as  she  alleged.  The  parties 
appeared,  and  the  conference  resulted  in  a  compromise,  in 
which  the  wife  of  Beach  denied  the  speaking  of  the  words 
imputed  to  her,  with  an  agreement  that  Beach  should  con- 
fess a  judgment  in  favor  of  said  Nancy  for  75  dollars  and 
80  cents.  This  agreement  was  signed  by  all  the  parties, 
and  thereupon  the  judge  of  the  Court  of  Conciliation  ren- 
dered a  judgment  in  &vor  of  the  said  Nancy  against  Beach 
for  the  above  amount,  a  transcript  of  which  was  filed  in 
the  Court  of  Common  Heas,  and  an  execution  issued 
thereon. 
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Not.  Tenn,       This  action  was  brought  by  Beach  to  enjoin  the  coUeo- 
^°^^'      tion  of  that  judgment,  and  to  set  it  aside  as  void.    The 
BB1.CB      defendant  demurred  to  the  complaint.     The  Court  of 
WooLFORD.  Common  Pleas  sustained  the  demurrer,  and  gave  judg- 
ment for  the  defendant.    Beach  appeals. 

The  complaint  sets  forth  the  proceedings  before  the 
Court  of  Conciliation,  and  annexes  a  transcript  of  them  as 
an  exhibit.  They  appear  to  be  in  all  respects  regular. 
But  the  plaintiff  seeks  to  show  them  void,  by  alleging  that 
they  were  never  entered  in  a  book  of  record  by  the  judge, 
but  upon  a  sheet  of  paper;  that  after  the  parties  had 
signed  the  agreement  of  compromise,  the  judge  pretended 
to  enter  on  the  same  sheet  of  paper,  below  their  signatores, 
a  judgment  for  said  amount,  which  he  signed;  that  the 
judge  certified  the  original  paper  into  the  Common  Pleas, 
as  a  transcript  of  his  proceedings;  that  afterwards,  at  the 
instance  of  the  defendant,  and  without  notice  to  the  plain- 
tifi^  he  withdrew  said  paper,  and  substituted  a  transcript, 
certifying  the  same  to  be  a  transcript  from  his  book  of 
record. 

The  statute  requires  that  if  a  reconciliation  be  effected, 
the  agreement  of  the  parties  must  be  entered  in  a  book  of 
record,  to  be  kept  by  the  judge,  and  signed  by  the  parties. 
If  they  agree  to  a  judgment  in  favor  of  one  party  against 
the  other,  the  judge  shall  enter  it  at  the  foot  of  the  entry 
of  reconciliation,  a  transcript  of  which  may  be  filed  with 
the  clerk  of  the  Court  of  Common  Pleas,  and  shall  have 
the  effect  and  be  enforced  in  the  same  manner  as  a  judg- 
ment of  the  Court    2  R.  S.,  p.  225,  ss.  6,  7. 

We  do  not  see  any  ground  for  enjoining  the  collection 
of  this  judgment  Injunctions  •  are  granted  to  restrain 
wrong  and  unconscientious  proceedings.  Here,  by  the  ad- 
missions of  the  complaint,  it  is  against  conscience  for  the 
appellant  to  refuse  to  pay  the  amount  adjudged.  We 
admit  that  if  a  proceeding  is  wholly  void,  an  attempt  to 
enforce  it  may  be  restrained;  but  this,  we  think,  is  not 
even  erroneous.  The  statute  does  not  prescribe  any  fonn 
of  book  in  which  the  record  shall  be  kept  Many  of  the 
records  of  this  Court  are  written  on  paper  of  suitable  sue' 
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and  bound  afterwaidB,  bat  they  aie  not  therefore  void.  ^▼^  Teim, 
The  jndge  of  the  Common  Pleas  is  ex  officio  judge  of  the      ^Q^' 
Coort  of  Conciliation,  which  is  a  Conrt  of  record,  and  its    Giu^anB 
record  imports  the  same  verity  as  that  of  other  Conrts.   XBexipaoH. 
That  the  jndge  in  the  first  instance  erroneously  filed  the 
original  in  the  clerk's  office,  did  not  prevent  the  correction 
of  the  error,  when  it  was  discovered. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

2).  &  Major  and  A  Browery  for  the  appellant 

X  Ryman^  for  the  appellee. 


Gillespie  v.  Thompson,  Gruardian,  &c 

A  peiBOB  under  gnardianship  as  a  lunatic,  can  not,  under  the  B.  S.  1852,  on 
his  personal  application,  have  the  fauct  of  his  restoration  to  sonnd  mind  tried 
and  determined. 

APPEAL  from  the  Deeakur  Court  of  Common  Pleas.  Wubutdajft 

Perkins,  J^ — John  N.  CfiUespie  was,  upon  the  verdict  of 
a  jury,  declared  a  lunatic,  and  John  A,  Thompson  was  ap- 
pointed his  guardian. 

Subsequently,  in  July,  1865,  said  John  N,  Gillespie  filed 
his  petition  in  the  Decatur  Common  Pleas,  alleging  that 
he  had  become  of  sound  mind,  and  asking  to  be  declared 
discharged  from  his  disability  as  a  lunatic 

On  motion  of  Thompson,  his  formerly  appointed  guar- 
dian, the  Court  dismissed  the  petition  of  CHUespie, 

We  think  the  Court  did  ri^t 

Section  2,  p.  333,  2  R.  S.  1852,  provides  that  '<  whenever 
any  person  shall,  by  statement  in  writing,  represent  to  the 
Court,**  &C.,  **in,''  &c.,  "that  any  inhabitant  of,"  &c,  "is 
a  person  of  unsound  mind,"  &c,  "such  Court  shall,"  &c. 

Section  10  of  the  same  chapter  enacts,  that  "whenever 
it  is  alleged  that  such  person  of  unsound  mind  has  become 
Vol.  VIL— 23 
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Not.  Term,   of  soond  mind  again,  the  fact  may  be  tried  and  deter- 
mined in  the  same  manner  as  the  allegation  of  the  nn- 


1855. 


Crbsx      soundness  of  mind,"  &c. 


T. 


WmoK.  We  think  the  allegation  of  restoration  to  soundness  of 
mind,  should  be  made  to  the  Court  by  some  person  other 
than  the  person  under  guardianship  as  a  lunatic. 

Per  Curiam* — The  judgment  is  affirmed. 

J.  Rpnum,  for  the  appellant 

B.  W.  WilsoHj  for  the  appellee. 


7    8M 
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Cheek  and  Others  r.  Wilson,  Administrator. 

The  statute  of  1843  which  gSTe  to  the  widow  150  doUan  out  of  her  hnabaod's 
estate,  for  which  she  should  not  aocoant,  was  meant  as  a  proTision  faulepeo- 
dent  of  dower,  or  of  bequests  contained  in  a  will. 

WedMtdmf,        APPEAL  from  the  Dearborn  Circuit  Court 

Perkins,  J. — Suit  by  TFt&on,  administrator  of  Darnel 
Lywi/^  deceased,  against  Elizabeth  H.  Cheek,  formerly  Eliz- 
abeih  H»  Lyrm^  widow  of  said  Daniel  Lynn,  deceased,  on  a 
promissory  note.  The  surety  on  the  note,  and  her  now 
husband  are  sued  jointly  with  her,  but  the  fact  is  not  ma- 
terial to  be  remembered.  A  denial  of  the  comjdaint  was 
put  in.  The  following  agreement  of  counsel  presents  the 
only  question  to  be  decided. 

^<  The  parties  agree  that  if  the  said  Elizabeth  SL  Cheek, 
who  was  the  widow  ot  Daniel  Lynn,  senior,  deceased,  who 
made  his  last  will  and  testament,  by  which  he  bequeailied 
certain  personal  property  to  the  said  Elizabeth  EL,  which 
she  has  accepted  and  received,  and  also  a  life  ^tate  in 
said  real  estate  described  in  said  will,  is  entitled  to  have 
of  said  estate  150  dollars  in  money  or  property,  then  thoe 
shall  be  credit  allowed  on  the  note  on  which  this  suit  was 
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brought  of  160  dollars,  and  a  judgment  for  the  residue  of  Not.  Term, 
said  note,  deducting  the  credits  indorsed,  against  defend-       ^^55. 
ants.     And  it  is  further  submitted  to  the  Court  to  deter-   Ths  Statb 
mine  whether  or  not  the  property  bequeathed  to  the  said    lbpIpbrt. 
EHzabeth  2  by  the  will,  should  be  considered  by  the 
Court  as  a  part  of  160  dollars,  or  equal  thereto  in  value." 

The  statute  which  governs  this  case,  IL  S.  1843,  p.  1049, 
gave  to  the  widow  150  dollars  out  of  her  husband's  estate, 
for  which  she  was  not  bound  in  any  manner  to  account. 
We  think  the  sum  independent  of  dower,  or  bequests  in  a 
will.     See  Kellogg  et  oL  v.  Graves  et  dL^  6  Ind.  B.  609. 

The  Court  below  should  have  allowed  the  credit 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
allow  said  credit 

2>.  &  Major  and  A.  Brower^  lot  the  appellants. 

J.  T.  Brown^  for  the  appellee. 


The  State  v.  Leppebt. 


APPEAL  from  the  Tippeca/M)e  Court  of  Common  Pleas.  Wednnduyr 

Per  OurianL — The  affidavit  and  information  conform  to 
each  other,  and  allege  that  Leppertj  at,  &c.,  on,  &c.,  qcH 
liquor  by  a  less  quantity  than  a  gallon,  to-wit,  half  a 
gallon,  for  the  price  of  30  cents,  to  one  A.  B.j  the  said 
liquor  not  then,  &a,  being  sold  for  sacramental,  &c^  uses, 
excepted  in  the  first  section  of  the  act  of  March  4, 1863, 
contrary,  &;c. 

Motion  to  quash  sustained.  We  think  the  affidavit  and 
complaint  contain  substantially  all  the  necessary  aver- 
ments.   The  motion  to  quash  should  have  been  overruled. 

The  judgment  is  reversed  with  costs. 

Is.  Reilfyj  for  the  state. 

X  MLa  Rue,  W.  C.  Wilson  and  W.  F.  Lane^  for  the 
appellee. 
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1855. 

PUXBXAT 
Y. 

MOBKISOK. 


Wedne»day, 


PuRSLEY  V.  Morrison  and  Another. 

A  jadgment  will  not  be  rerersed  because  tiie  Court  gsre  an  erroneons  mst^l^ 

don,  if  the  instrnctioB  was  harmless. 
When  it  is  sought  to  diarge  one  for  the  aet  of  a  special  and  not  a  genenl 

agent,  it  must  be  shown  that  the  act  done  was  within  the  wooij^  of  the 

agency. 
If  tiie  agent,  after  his  autiioiity  has  been  revoked,  still  continues  to  act  inthm 

the  scope  of  the  agency,  and  it  is  sought  to  chaige  tiie  prindpel  for  hk  tcti, 

the  burden  of  proof  is  upon  the  principal  to  show  that  the  agency  wss  tor- 

minated  before  the  acts  were  done. 
If  one  permit  another  to  hold  himself  out  to  the  world  as  his  agent,  be  tiberebr 

adopts  his  acts,  and  will  be  bound  to  a  person  who  gives  credit  to  him  as 

such  agent. 
Complaint  against  A,  and  B.  upon  a  note.    Answer,  denying  the  allegatioBi 

of  the  complaint.    The  execution  of  the  note  was  denied  under  oath  by  B. 

only.    Held,  that  as  to  ^.,  its  execution  was  admitted. 

APPEAL  from  the  Waiftie  Court  of  Common  Pleas. 

GooKiNs,  J. — Parsley  sued  Morrison  and  Newby  upon  a 
promissory  note,  in  the  following  form : 

^^Jamiary  10,  1863.  One  day  after  date,  for  value  re- 
ceived, we  promise  to  James  Parsley y  or  order,  one  hundred 
and  seventy-five  dollars.    Morrison^  Newby ^  Robertson!* 

Also  for  an  account,  dated  January  1, 1853,  for  one  hun- 
dred and  sixty-five  bushels  of  corn,  at  35  cents  per  bushel 

The  first  paragraph  of  the  complaint  charges  the  de- 
fendants on  the  note  as  surviving  partners  of  BoberUofh 
who  is  alleged  to  be  dead.  The  second  charges  ihem  for 
the  corn.  The  third  alleges  that  the  defendants  made 
the  note  by  Robertson  as  their  agent,  who,  it  is  alleged, 
signed  his  name  to  it  as  a  principal  by  mistake,  when  he 
should  have  signed  as  agent  merely.  The  fourth  is  like 
the  second. 

The  answer  denied  generally  the  allegations  of  the  com- 
plaint, and  the  execution  of  the  note  was  denied  unda 
oath  by  the  defendant  Morrison. 

Jury  trial.  Verdict  for  the  defendants.  Motion  for  a 
new  trial  overruled  and  judgment.  The  record  contains 
the  evidence. 

It  appeared  in  evidence  that  from  the  spring  of  1848  to 
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March,  1851,  the  defendants,  who  resided  at  Cambridge  ^ot.  Tenn, 
Oifyj  in  Wdpne  county,  had  a  store  of  goods  at  Maxwell,  ^^^' 
in  Mandofyh  county,  some  twenty-five  miles  distant ;  that  Puksut 
Robertson  superintended  the  business  for  them;  was  in  Mobxisov. 
the  habit  of  buying  stock,  such  as  cattle,  hogs  and  sheep, 
for  them,  sometimes  ioi  cash  and  sometimes  on  credit. 
In  March,  1851,  Robertson  bought  the  establishment  from 
the  defendants;  which  fact  was  known  to  the  plaintiff; 
and  continued  business  trntil  December  of  that  year,  when 
he  sold  out  to  some  one  else.  There  was  evidence  tend- 
ing to  prove  that  he  bought  and  sold  stock  for  them,  until 
the  spring  of  1853;  that  while  acting  as  their  agent,  before 
his  purchase  firom  them,  he  signed  notes  in  their  names 
for  stock  and  for  borrowed  money,  which  they  paid ;  that 
he  continued  to  trade  in  stock  until  his  death  in  Decern" 
ber,  1853,  and  was  in  the  habit  of  using  the  defendants' 
names  until  that  time;  that  one  of  the  defendants  was  at 
MaxweU  occasionally  on  their  business,  until  Robertsons 
death ;  that  some  of  the  hogs  which  the  defendants  got 
were  taken  to  the  plaintifi^s  by  Robertsoris  directions, 
where  they  were  fed  a  hundred  and  sixty-five  bushels  of 
com,  worth  35  cents  per  busheL  This  was  in  Jamiary, 
1853.  A  witness  who  had  transacted  business  for  the  de« 
fendants  at  Maxwell,  and  had  paid  notes  for  them  signed 
by  Robertson,  testified  that  he  never  heard  any  objection 
finom  the  defendants  to  Robertson^s  authority  to  act  for 
them  imtil  the  time  of  trial  There  was  also  evidence 
tending  to  show  that  Robertson  purchased  the  stock  on  his 
own  account,  and  sold  to  the  defendants,  they  advancing 
him  money  to  enable  him  to  make  the  purchases. 

The  Court  of  Ck>mmon  Pleas  gave  the  jury  the  follow- 
ing instruction,  to  which  the  plaintiff  excepted,  to-wit: 
If  the  note  was  given  for  borrowed  money,  or  if  the  evi- 
dence does  not  show  it  to  have  been  given  for  stock,  or  is 
silent  as  to  what  it  was  given  for,  the  plaintiff  can  not 
recover. 

We  do  not  think  the  plaintiff  can  compfain  of  this  in- 
struction. There  was  no  evidence  tending  to  show  that 
the  note  was  given  for  borrowed  money.    The  evidence 
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iSfor.  Term,  being  all  apon  the  record,  we  are  enabled  to  see  tiiat  tiioe 
^^^'  was  nothing  to  which  the  first  branch  of  the  instroction 
PuBsisT  could  apply,  and,  consequently,  whether  right  or  wrong, 
MoBBiBov.  the  giving  of  it  was  not  error,  for  the  reason  that  it  oonld 
do  no  harm.  As  to  the  second  and  third  branches  of  tbe 
instraction,  there  is  no  evidence  that  the  defendants  and 
Bobertsan  were  at  any  time  partners;  consequently,  if  the 
latter  had  any  authority  to  use  their  names,  it  was  as  their 
agent  The  plaintiff  knew  of  the  change  of  the  business 
in  Marchj  1851,  when  his  agency  in  reference  to  the  goods 
terminated.  Previous  to  that  time,  he  had  used  tfadr 
names  generally,  but  subsequent  to  it  there  is  no  evidence 
tending  to  show  that  he  used  it,  except  in  the  purchase 
of  stock,  and  the  jury  were  authorized,  und^  the  second 
branch  of  the  instruction,  if  it  was  given  for  that  purpose, 
to  find  for  the  plaintiiSl  If  there  was  no  evidence  for  wliat 
it  was  given,  the  third  branch  of  the  instruction  was  mani- 
festly correct  Where  parties  are  sought  to  be  charged 
for  the  act  of  a  special,  and  not  a  general  agent,  it  most 
be  shown  that  the  act  was  done  within  the  scope  of  the 
agency. 

The  following  instruction  asked  by  the  plaintiff  was  re- 
fused: If  the  plaintiff  has  shown  Robertson  to  have  been 
the  agent  of  the  defendants,  signing  their  names  to  notes 
a  few  years  before  the  note  sued  on  was  given,  and  he 
continued  to  transact  business  for  them  until  after  the 
note  sued  on  was  given,  if  there  was  an  end  put  to  fte 
agency  it  was  for  them  to  show  it,  and  if  they  have  fiuied 
to  show  the  determination  of  it,  the  jury  should  find  its 
continuance. 

This  instruction,  we  think,  ought  to  have  been  given. 
^  The  proposition,  stated  in  different  language,  is,  that  if  an 

agent  continues  to  act  within  the  scope  of  his  agency,  the 
burden  of  proof  is  upon  the  principal  to  show  that  the 
agency  was  terminated  before  the  act  complained  of  was 
done.  We  do  not  pretend  to  intimate  what  the  proof 
establishes  in  this  case.  There  was  proof  tending'  to  show 
that  he  acted  as  the  agent  of  the  defendants,  with  their 
knowledge,  until  his  death.  ^  By  permitting  another  to  hold 
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himself  out  to  the  -world  as  his  ag^it,  ihe  principal  adopts  ^^»  ^^mi 
his  acts,  and  will  be  bound  to  the  person  who  gives  credit      ^°^* 
thereafter  to  the  other  in  the  capacity  of  his  agent ,  2       Csoss 
Kenfs  Coxnm.  614.    McbUyre^  a  witness,  testified  that  it     Bmsm. 
was  a  common  practice  for  Robertson  to  give  the  notes  of 
Morrison  and  Newby  np  to  the  time  of  his  death.    Their 
relations  to  RoberUon  were  such  that  they  may  or  may 
not  have  known  it.    That  question  was  for  the  jmy.    For 
the  error  in  refusing  this  instruction,  the  judgment  must 
be  reversed. 

We  think  the  judgment  ezroneous  on  another  ground. 
The  denial  of  the  execution  of  the  note  was  sworn  to  by 
Morrison  only.  It  stood  admitted  as  to  Newby.  Taylor 
V.  Oay,  6  Blackf.  150^-2  IL  S.,  p.  44,  s.  80. 

Per  Curiam. — The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c 

X  B.  Julian  and  W.  A.  PeeUe^  for  the  appellant. 

J.  Rariden^  for  the  appellees. 


Cross,  Administrator,  v.  Hefner  and  Others. 

A  deed  of  oonTBTanoe  taken  upon  a  loan  of  money,  with  aa  aooompanying 
mgntmeat  that  tiie  land  ihaU  be  leoonTeyed  upon  payment  being  made, 
opentai  aa  a  mortgage. 

An  agreement  to  recdve  the  rente  and  proflte  of  land  for  a  term  of  yean,  for 
the  nae  of  money,  will  not  be  held  nrarions  from  the  fiu4  merely  that  the 
feuti  and  proflts  are  shown  to  have  been  of  greater  Tahie  than  tlz  per  cent, 
per  anrom  on  tibe  torn  bonowed. 

To  render  the  agreement  nraxioas,  it  mnst  appear  that  there  wae  an  intention 
to  erade  the  statote. 

A  lender  of  money  took  a  conveyanoe  of  tiie  borrower's  hmd,  and  at  Ihe  same 
» ezecnted  aa  agreement  in  which  it  waa  stipolated  tiiat  he  was  to  receite 


Nate.f^Th»  opinion  in  this  case  was  deliTered  at  the  November  term,  185S ; 
bat  the  printing  of  it  was  deferred  by  reason  of  a  petition  for  a  rehearing, 
which  was  not  disposed  of  ontD  this  day.  Haying  been  oyerroled,  the  opinion 
ia  bflSD  inserted. 
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Nor.  Term,       te  rente  and  proAts  Ifll  Ae  monej  fen  due,  and  Ant  npon  foil  payannt 


the  land  should  be  reoonyejed,  &c.  Heid,  that  after  the  money  became  due, 
the  possession  of  the  land  by  the  lender  or  his  assigns  was  that  of  mort- 
gagees in  possession,  and  that  in  ascertaining  the  smonnt  due  to  him,  the 
rents  and  profits  due  to  the  borrower  since  the  money  becaaa  payable, 
shonid  be  aacertained  and  deducted,  &c. 


Wednetda^, 
December  9%. 


APPEAL  firom  the  Parke  Ciicnit  Court 

Smith,  J. — This  was  a  suit  in  chancery,  commenced  by 
Crossy  administrator  of  George  Saxtonj  to  snbject  certain 
real  estate  to  the  payment  of  the  debts  of  the  intestate. 
The  material  facts  bearing  upon  tiie  questionB  inyoived 
are  as  follows: 

On  the  2d  of  March,  1840,  SaxUmj  the  intestate,  loaned 
to  Eli  Hepner  950  ddlars,  taking  firom  him  a  note  for  the 
payment  of  that  sum  five  years  after  date.  Th^re  was  no 
stipulation  in  the  note  for  the  payment  of  interest 

On  the  same  day,  Hepner  and  wife  conveyed  to  SaxUm 
the  undivided  half  of  a  tract  of  land,  by  an  abs<^ute  deed; 
and  Saxton  executed  a  bond  for  the  reconveyance  of  the 
Icuid  to  Hepner,  on  the  payment  of  the  note  above  men- 
tioned, with  all  interest  accruing  before  such  payment  It 
is  recited  in  the  bond  that  the  deed  was  made  to  Saaitm 
for  the  purpose  of  securing  the  payment  of  the  note,  and 
that,  by  a  special  agreement  between  the  parties,  Hepner 
was  to  have  the  rents  and  profits  of  ten  acres  of  the  land 
during  said  period  of  five  years. 

The  parties,  also,  at  the  same  time,  executed  another 
agreement  in  writing,  by  which  it  was  stipulated  that 
Saocton  was  to  have  the  rents  and  profits  of  the  land  con- 
veyed to  him,  for  five  years,  in  lieu  of  interest  on  the  note 
for  950  dollars,  except  the  ten  acres  reserved  by  the  recital 
in  the  bond.  It  was  also  stipulated  that  Hepner  should 
open  a  lane  and  make  certain  fences  upon  the  land  in 
question,  and  that  SaxUm  should  erect  certain  buildings 
for  which  Hepner  was  to  pay  him  what  they  were  reason* 
ably  worth. 

Saxton,  in  the  year  1842,  conveyed  the  same  to  his  son 
John,  who,  during  the  same  year,  conveyed  it  to  his  bro- 
ther Oersham;  but  these  conveyances  were  voluntary,  and 
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fraodnlent  as  regards  deditors.    No  qnestimi  is  made  re*  Hot.  Term, 
specting  fhem.  lS5(i. 

The  defence  made  by  Hqmer  is,  that  the  agreement      Oaoss 
was  nsnrionsy  because  the  rents  and  profits  of  the  land     Hsms. 
were  worth  more  than  the  interest  of  950  dollars,  and  that 
the  principal  had  been  fiilly  paid  by  said  rents  and  profits. 

The  rents  and  profits  of  the  land  thus  mortgaged  to 
Saxtonj  and  which  thus  came  into  his  possession,  were 
varionsly  estimated  by  a  large  nnmber  of  witnesses,  whose 
depositions  were  taken.  An  average  of  their  estimates 
makes  these  rents  and  profits  worth  abont  120  dollars  per 
annnm. 

The  Court,  npon  the  hearing,  found  that  the  deed  of 
Hepnefy  with  the  accompanying  agreements,  was  a  mort- 
gage to  secure  the  payment  of  the  note  for  950  dollars ; 
and  the  deeds  to  John  and  Oersham  Saxtan  were  declared 
void  Thus  far  the  decree  is  right  The  Court  below 
also  decreed  that  the  agreement  that  Saxtan  should  have 
the  uBe  of  the  rents  and  profits  for  five  years,  for  the  use 
of  the  sum  loaned  by  him,  was  usurious,  because  they 
were  worth  more  than  the  legal  rate  of  interest  upon  that 
ram;  and  finding  that  the  rents  and  profits  were  worth 
120  dollars  per  annum,  and  that,  estimating  them  at  that 
Talae,  the  principal  loaned,  or  the  sum  of  950  dollars, 
without  interest,  had  been  paid,  the  debt  was  decreed  to 
be  extinguished  and  the  bill  was  dismissed. 

This  Latter  portion  of  the  decree  can  not  be  sustained. 
It  appears  to  be  founded  on  the  supposition  that  an  agree* 
ment  to  pay,  by  giving  the  use  of  other  property  for  a 
period  of  time,  for  the  use  of  a  sum  of  money,  is  neces* 
sarily  usurious,  if  a  majority  of  the  persons  residing  in 
the  neighborhood  should  be  of  opinion  that  the  rents  and 
profits  of  such  property  are  worth  more  than  the  legal  rate 
of  interest  upon  the  sum  loaned.  If  that  was  the  case, 
an  agreement  to  give  a  larger  sum  of  money  than  the 
legal  rate  of  interest  for  the  temporary  use  of  other  pro* 
perty,  would  be  liable  to  the  same  objection ;  and  all  such 
contracts  might  be  deemed  usurious,  if  the  lessor  or  bailee 
should  agree  to  give  more  than,  in  the  opinion  of  his 
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Not.  Tenft,  neighboTO,  wDuld  be  equivalent  to  the  legal  rate  of  inte* 
^Q^*      rest  upon  the  value  of  the  property  leased  or  bailed. 
Gbom  Our  statute  upon  the  subject  of  usury  prohibits  the 

Hams,  taking  of  any  greater  sum,  or  greater  value,  than  at  the 
rate  of  six  per  centum  per  annum  for  the  loan  or  forbear- 
ance of  either  money  or  other  property,  and  it  is  as  much 
usury  to  give  and  receive  more  than  six  dollars  per  annum 
for  the  use  of  each  hundred  dollars'  worth  of  other  pro- 
perty, as  to  give  and  receive  a  larger  sum  for  the  use  of 
each  hundred  dollars  in  money.  But  it  could  not  have 
been  the  intention  of  the  law,  to  deprive  the  parties  to 
such  contracts  of  the  right  to  put  their  own  estimate  upon 
the  value  of  the  property  in  question,  or  to  prevent  their 
own  agreement  as  to  such  value  from  being  binding,  if 
it  is  made  in  good  faith,  and  without  any  intention  of 
evading  the  prohibition  against  usury. 

In  the  present  case,  there  is  not  the  slightest  evidence 
of  an  intention  to  evade  the  statute  against  usury,  except 
the  single  fact  that  a  majority  of  the  witnesses  stated  that, 
in  their  opinion,  the  rents  and  profits  of  the  farm  weie 
worth  considerably  more  than  the  legal  rate  of  interest 
upon  the  sum  of  money  loaned  These  witnesses,  how- 
ever, varied  very  much  in  their  estimates,  some  of  them 
fixing  the  value  of  the  rents  and  profits  at  a -sum  about 
equal  to  the  lawful  interest  Taking  into  consideration 
that  the  parties  themselves  must  be  regarded  as  the  moet 
competent  persons  to  determine  what  was  the  actual  valae 
of  the  lands,  or  of  their  use  for  a  term  of  years,  at  the  time 
the  contract  was  made,  we  think  the  evidence  given  was 
not  sufficient  to  authorize  the  conclusion  that  the  agree- 
ment was  not  made  in  good  faith. 

We  are  also  of  the  opinion  that  after  the  expiration  of 
the  five  years  for  which  the  contract  was  made,  SaxUm 
and  his  representatives  should  be  regarded  as  mortgagees 
in  possession  of  the  undivided  interest  of  B^pner  in  the 
land  in  question,  in  common  with  the  other  joint  tenants, 
so  long  as  they  continued  in  such  possession.  In  order, 
therefore,  to  render  the  proper  decree  in  this  suit,  the  Court 
should  have  ascertained  the  time  during  which  such  pos- 
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session  continaed,  and  the  proportion  of  the  rents  and  ^o^-  ^^nn^ 
profits  to  which  Hepner  was  entitled  during  that  period  as      '*-°^' 
mortgagor  of  an  undivided  interest,  and  as  an  authorized       Cxoss 
agent  to  receive  the  proportion  which  would  be  due  to     Hsfiibb. 
some  of  the  other  joint  tenants.    The  sum  thus  found 
should  have  been  deducted  from  the  amount  of  the  note, 
with  interest  from  the  time  it  became  due  until  the  decree 
was  rendered* 

There  is  some  evidence  that  Hepner  acted  <as  agent  for 
two  of  the  other  joint  tenants  whUe  Saxton  was  in  posses* 
sion,  but  for  what  length  of  time  does  not  clearly  appear. 
Neither  does  the  evidence  fully  show  how  long  Saxton  or 
his  representatives  continued  in  possession  of  the  mort- 
gaged premises.  It  may  be  necessary  that  additional 
proof  should  be  heard  as  to  these  points. 

Per  Ouriams — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  hear 
snch  additional  proof  as  may  be  necessary,  and  to  render 
a  decree  in  conformity  with  this  opinion  (1). 

J,  A.  Wrightj  E.  W.  McOa/ugkey^  X  Morrison^  C.  A.  Ray 
and  L  T.  Morrison^  for  the  appdlant. 

&  JS.  Oookins  and  A.  L.  Roache^  for  the  appellees. 

(1)  Gooxois,  J.,  haTxng  been  concerned  as  counsel,  ma  absent  when  the 
petition  for  a  rehearing  wm  considered. 
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IN  TBS 

SUPREME  COURT  OF  JUDICATURE 

OF  THB 

STATE   OF  INDIANA, 

AT  INDIANAPOLIS,  BiAT  TERM,  1856,  IN  THB  FORTDSTHTEAB 
OF  THB  STATB. 


Nelson  v.  Harbt  and  Others. 

The  refusal  of  an  instruction  which  is  pertinent,  is  not  error,  if  the  Court  hts 
given  it  substantially  in  another  instruction. 

A  promise  by  A  to  B.,  with  the  consent  of  C,  that  if  B.  will  extend  the  one 
of  payment  of  a  debt  due  by  C,  to  B.,  and  also  furnish  goods  to  C.  on  cn^ 
he,  A,,  will  retain  money  coming  to  C,  and  pay  B,  the  deht,  sad  sbo  for 
the  goods,  is  yalid  and  binding,  though  not  in  writing. 

If  the  promise  be  merely  by  A.  to  C.  thus  to  pay  B.,  the  latter  miy  iwmtiiB 
an  action  against  A.  on  the  promise. 

Afowfay,  APPEAL  from  the  Carroll  Circuit  Court 

Afa3r26,i856.  jy^^^^^^^  J^TfumoSy  Hugh,  John  and  William  Bardtf^ 
the  plaintifis  below,  instituted  this  suit  Hgaiosi  Eras^ 
Aikinj  Stephen  Choding^  and  Francis  Nelsonj  partners,  &«., 
under  the  name  of  Aikin,  Gooding  Sf  Co.,  who  were  ik 
defendants.     The  facts  stated  in  the  complaint  aie  these: 
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The  defendants  were  sub-contractors  under  a  firm  named  ^^7 1'^mt 
Boodjfy  Ross  if  Co^  fot  the  construction  of  that  part  of  the  ^^^* 
Lake  EriCy  Wabash  and  St^  Louis  Railroad  lying  between  Nbuon 
Logansport  and  Delphi;  and  on  the  18th  of  November^  Hajrdt. 
1853,  one  William  B.  Givens  was,  and  previous  thereto 
had  been,  a  sub-contractor  under  the  defendants  for  the 
clearing,  grabbing  and  grading  of  a  portion  of  said  road, 
and  had  then  done  a  quantity  of  work  under  his  sub-con- 
tract. Givens  J  on  said  18th  day  of  November^  was  indebted 
to  the  plaintiffs  104  dollars  for  beef,  and,  on  that  day, 
in  consideration  that  the  plaintifb  would  allow  Givens 
farther  time  for  payment  of  the  104  dollars,  and  continue 
to  furnish  beef  to  Givens  up  until  the  1st  oi  January ^  1854, 
the  defendants,  with  his  consent,  promised,  1.  That  they 
would  retain  104  dollars  out  of  his,  Givens^s^  December 
estimate,  and  pay  the  same  over  to  the  plaintiffs;  3. 
That  they  -would  pay  the  plaintiffs  for  all  the  beef  they 
should  furnish  Givens  between  the  said  18th  of  November 
and  1st  oi  January.  It  is  alleged  that  the  plaintiffs,  be- 
tween those  dates,  furnished  him  beef  to  the  amount  of 
177  dollars,  and  gave  time  on  the  104  dollars  until  Decern^ 
befj  as  agreed;  that  on  the  16th  of  December^  1853,  the 
.defendants  received  an  estimate  on  Givens^s  work  of  700 
dollars,  out  of  which,  with  his  consent,  they  retained  in 
their  hands  the  104  dollars,  to  be  by  them  paid  to  the 
plaintifib;  and  that  between  the  above  dates,  Givens  did 
work  on  his  sub-contract  for  the  defendants  to  the  amount 
of  1,000  dollars.  Further,  it  is  averred  that  Givens  never 
paid  the  104  dollars;  but  there  is  no  averment  that  he  had 
not  paid  the  177  dollars.  The  plaintifis  demand  a  judg- 
ment for  400  dollars. 

There  was  a  return  of  ^'not  found"  as  to  Aikin  and 
Oooding.  Nelson  appeared  and  answered.  His  answer 
contains  eight  paragraphs.  The  first,  second,  third  and 
seventh  are,  substantially,  denials  of  the  indebtedness 
charged  in  the  complaint.  The  fourth  and  fifth  allege 
that  as  to  the  several  sums  of  money  sued  for  in  this  ac- 
tion, or  either  of  them,  there  was  no  promise,  contract, 
memorandum,  or  note  thereof,  in  writing,  signed  by  the 
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Mftjr  Term,   gaid  Nelson  or  by  any  person  thereunto  by  him  lawfoDy 

^^^'      authorized.     The  sixth  and  eighth  paragraphs  make  no 

Nblsoh     point  in  the  case.    To  the  fourth  and  fifth  there  was  a  de- 

Habdt.      murrer  sustained.     The  cause  was  then  submitted  to  a 

jury,  who  found  for  the  plaintifi  281  dollars.    New  trial 

refused,  and  judgment,  &c. 

During  the  trial,  the  plainti£b  offered  to  prove  the  under- 
takings set  forth  in  the  complaint,  by  parol  evidence, 
which,  over  the  defendant's  objection,  was  admitted. 

The  record  does  not  profess  to  contain  all  the  evidence, 
but  it  shows  that  the  following  was  introduced  by  the 
plaintifis. 

^^Aikifij  Gfooding  8f  Co.:  Please  pay  the  bearer,  nomas 
HdrAf^  104  dollars,  and  charge  to  my  account.  December 
14, 1853.     W.  B.  CnvensP 

^Aikif^  Ooodin^  Sf  Co.:  Please  pay  the  bearer,  Wm. 
Hardyy  164  dollars,  on  the  15th  of  Jamuury  next  (1854.) 
December  14, 1863.     W.  B.  Givens.'' 

These  orders,  it  appeared,  were  given  on  settlement  be- 
tween the  plaintiflb  and  Oivens  for  the  same  beef  men- 
tioned in  the  complaint  There  was  also  evidence  tend- 
ing to  prove  that  the  plaintiflb,  after  the  alleged  promises, 
had  given  credit  to  CUvefts^  and  not  to  the  defendants,  foi 
the  beef. 

The  undertakings  relied  on  in  support  of  the  action, 
were  not  shown  to  be  in  writing. 

At  the  proper  time  the  defendants  moved  the  Comt  to 
charge  the  jury  as  follows:  ^<  The  plaintiffs  can  not  recover 
on  the  promise  stated  in  the  complaint,  unless  credit  was 
given  to  the  defendants  and  not  to  Cfivens.  If  the  {dais- 
tiffii,  after  the  alleged  promise  (if  such  proof  was  made) 
still  continued  to  make  these  charges  to  Givens^  and  set- 
tled the  amount  with  him,  and  took  his  orders  in  payment 
for  the  same,  they  can  not  recover."  This  instruction  ^tbs 
refosed;  and  though  it  was  evidently  a  proper  direction 
for  the  jury,  its  refusal  is  not  available  on  error,  because,  at 
the  instance  of  the  defendant,  the  Court  subsequently 
charged  that— <<  if  the  jury  find  that  the  plaintiffi  sold  beef 
to  Oivens^  and  gave  him  the  credit,  which  may  be  proved 
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by  the  orders  of  Owens  and  the  admissioiiB  of  the  plain-  ^^7  '^«n&. 
tMfa,  then  the  pTomise  by  the  defendants  to  pay  the  debt      ^^56. 
of  CHvenSj  must  be  in  writing,  or  it  is  void  and  not  bind-     Nxisok 
ing."     This  is,  in  snbstanee,  the  same  as  the  refused  in-     Hardt. 
stmction;  and  we  have  decided  that  the  refusal  to  give 
an  instruction  which  is  pertinent,  will  not  authorize  the 
reversal  of  a  judgment,  where  the  Court  has  vutually 
given  it  in  other  instructions.     Taber  v.  Sbttsanj  6  Ind. 
R.322L 

Is  the  undertaking  stated  in  the  complaint  a  promise 
within  the  statute  of  frauds?  This  is  the  first  question  to 
be  considered.  That  statute  enacts  that  no  action  shall 
be  brought  to  charge  any  person  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscaniage  of  another, 
unless  such  promise,  or  some  memorandum  or  note  there- 
of^ shall  be  in  writing,  and  signed  by  the  party  to  be 
charged.  1  B«  8.,  p.  299.  If  the  alleged  undertaking  is  a 
promise  by  the  defendants  to  answer  for  the  debt  or  de- 
&ult  of  Oivens^  within  the  meaning  of  the  above  enact- 
ment, then  the  fourth  and  fifth  paragraphs  of  the  answer 
shouldhave  been  held  sufficient,  because  the  demuner 
admitted  that  the  promise  was  not  in  writing. 

As  to  the  item  of  104  dollars,  it  is  argued  that  the  com- 
plaint sets  it  forth  as  an  existing  debt  when  the  promise 
was  made;  that  the  promise  could  not  possibly  enter  into 
the  consideration  of  that  part  of  the  debt,  and  is,  there- 
fore, clearly  within  the  statute.  This  reasoning  does  not 
strictly  apply  to  the  case.  True,  the  item  in  question  viras 
at  tiie  date  of  the  promise  an  existing  debt;  but  what  says 
the  complaint?  With  the  consent  of  GUvens^  the  defend- 
ants agreed  to  retain  that  sum  out  of  his  December  esti- 
mate, and  with  his  consent,  the  money  was  so  retained. 
By  leaving  the  104  dollars  with  the  defendants,  he  paid 
his  debt  to  the  plaintiflb.  After  that  sum  was  retained 
out  of  his  December  estimate,  pursuant  to  the  contract 
made  on  the  18th  of  November^  tlie  debt  from  him  to  them 
no  longer  existed.  The  defendants'  promise  was  not, 
therefore,  to  answer  for  the  debt  or  default  of  Oiven$y  be- 
cause tile  retaining  of  the  money  extinguished  his  debt, 
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Mfty  Terta,  and  made  them  alone  liable  to  the  idainti&  for  tiie  amonnt 
^^^*  retained  This,  in  onr  opinion,  is  the  proper  constroction 
NxLioH  of  the  contract  stated  in  the  complaint  It  follows  that 
HabJ>t.     the  defendants'  promise  was  not  within  the  statute. 

Suppose,  however,  the  debt  of  GHvens  was  not  extin- 
goished;  still  the  complaint  sufficiently  shows  that  he 
suffered  the  money  to  remain  in  the  defendants'  hands,  to 
be  retained  by  them,  under  a  promise  to  him  that  they 
would  pay  it  over  to  the  plaintifis.  Was  such  pxomise 
valid  without  being  reduced  to  writing?  In  Farleff  v. 
Clevelandy  4  Cowen  432,  one  Moon  sold  and  delivered  to 
the  defendant  Cleveland  a  quantity  of  hay  w<Mrth  150  dol- 
lars, in  consideration  of  which,  Cleveland  promised,  by 
parol,  to  pay  Moon^s  debt  to  Farley.  The  plaintiff  was 
nonsuited  in  the  Common  Pleas,  but  on  error  the  judg- 
ment was  reversed,  the  Supreme  Court  holding  that  Farktf 
was  entitled  to  recover.  9  Cowen  639.  So  in  Barker  v. 
BuckliUj  2  Denio  45,  it  was  decided  that  an  action  may 
be  maintained  on  a  parol  promise  made  by  the  defendant 
to  a  third  person,  for  the  benefit  of  the  plaintifi^  without 
,  any  consideration  moving  from  the  plaintiff     Accord- 

ingly, where  £.,  being  indebted  to  the  plaintiff,  sold  [m>- 
perty  to  the  defendant,  who  agreed  to  pay  the  price  of  it 
to  the  plaintiff  on  account  of  his  demand  against  J5.,  keUtf 
that  the  plaintiff  might  maintain  an  action  against  the  de- 
fendant on  his  agreement;  such  not  being  a  promise  to 
answer  for  the  debt  of  a  third  person,  and,  therefixe,  not 
required  to  be  in  writing.  In  these  cases,  the  original 
debt  was  not  extinguished,  because  the  plaintiff,  though 
the  promise  was  made  for  his  benefit,  was  unconnected 
with  the  transaction.  The  principle  indicated  by  tbe 
above  authorities,  applies  to  the  point  under  consideratioD. 
The  700  dollar  estimate  belonged  to  Givens*  Out  of  it  he 
allowed  the  defendants  to  retain  104  dollars,  which  they 
agreed,  not  only  vrith  him,  but  with  the  plaintiff,  to  pay 
over  in  discharge  of  his  debt. 

As  to  the  item  of  account  which  accrued  after  the  Idth 
of  November^  the  case  is  v^th  the  plainti&.  The  com* 
idaint  avers  that  the  defendants  originally  undertook  to 
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pay  it;  and  though  theze  was  some  evidence  tending  to   Msy  Ttm, 
prove  that  the  plaintiffs  continued  to  give  credit  to  GHvens^      lo5&. 
we  aie  not  allowed  to  indulge  that  condnsioni.    Under    Staxbow 
the  charge  of  the  Ck>nrty  the  inquiry  as  to  whom  the  credit  Ths  Eyavi- 
was  given,  was  fairly  before  the  jury.     That  was  a  ques-  JkaiwmSs- 
tion  of  fact  for  their  consideration  alone.     And  all  the  villx&ail- 
evidence  not  being  on  the  record,  we  must  presume,  in 
Cavor  of  the  verdict,  that  the  credit  was  given  to  the  de- 
fendants. 

Per  Curiam. — The  judgment  is  a£5armed,  with  5  per 
cent,  damages  and  costs. 

L.  B.  Sims,  K  P.  Biddle  and  B.  W.  Peters,  for  the  ap- 
pellant» 

H.  Allen,  D.  D.  Pratt  and  &  O.  Taber,  tot  the  appellees. 


BOAJO  Co. 


Spabbow  v.   The   Evansville  and   Crawfobdsville 
Railboad  Company* 

A  material  aTennent  in  a  oomplaixity  not  ocmtnoTerted  by  the  answer,  is  re- 
garded as  admitted. 

The  relation  between  a  railroad  company  and  a  stockholder  is  one  of  contract, 
•ad  any  kgislatiTe  enactment  which,  without  the  assent  of  the  sto(Uolder, 
ftathorises  a  material  change  in  the  powers  or  purposes  of  the  corporation, 
not  in  aid  of  its  original  object,  is  not  binding  npon  him. 

After  a  poblic  act  had  taken  effect  anthorizing  the  consolidation  of  the  charters 
of  two  railroad  companies,  A.  subscribed  Sts  shares  of  stock  to  one  of  them. 
The  consolidation  baring  afterward  taken  place,  A.  was  sued  by  the  new 
oompany  upon  his  subscription. 

JIM,  that  A.  was  liable. 

BM,  also,  that  the  drcnmstance  that  the  consolidation  may  hare  taken  place 
without  his  personal  knowledge  or  consent,  was  of  no  importance. 

APPEAL  from  the  Knox  Cutcxut  Coxat  m^ 

Davison,  Jw — The  appellees,  who  were  the  plaintifib, 
sued  Sparrow  npon  a  contract  in  writing,  which  is  as  fol- 
lows: 

Vol.  VIL— 24 
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Maj  Tenn,       « We,  the  undersigned,  whose  names  are  hereto  at- 

^Q^'      tached,  promise  to  pay  the  PresidefU  and  Directors  of  the 

Bpabbow    EvansviUe  and  Illinois  Railroad  Company  50  dollars  for 

Thb  eVaxb-  every  share  of  stock  set  opposite  our  names,  in  such  sums, 

CsAwi^BDs-  ^  ^^^  manner,  and  at  such  times  as  the  president  and 

TILLS  Bail-  directors  may  direct    Witness  our  hands,  this  8th  of  Amt 

gusti  1851.    [Signed]  N.  S^i>arrow.  Five  shares,"  &c. 

The  company  named  in  this  contract,  was  incorporated 
by  an  act  of  the  legislature  approved  January  2,  1849,  to 
construct  a  railroad  from  EvansviUe^  JkdianOf  via  IMnce" 
ton^  to  Olneyj  Illinois.  Local  Laws  1849,  p.  273^  And 
by  an  act  to  amend  the  above  act,  the  same  company  was 
authorized  to  extend  their  railroad  from  Princeton^  in  GHh 
son  county,  to  Vineennesj  in  Ehox  county.    Local  Laws 

1850,  p.  350.  On  the  6th  of  Februaryy  1851,  an  act  was 
approved,  incorporating  the  Wabash  Railroad  Company^  to 
make  a  railroad  from  Vincennes  to  Terre^Haute^  and  at 
their  pleasure  to  continue  it  to  CrawfordsviUe;  and  to  ex- 
tend it  south  from  Vincennes  to  connect  with  the  EvanS' 
viUe  and  Illinois  road,  if  thought  advisable.    Local  Laws 

1851,  p.  96.  By  section  2d  of  this  act,  so  much  of  the 
act  incorporating  the  EvansviUe  and  Illinois  company,  as 
authorized  the  construction  of  a  raifaroad  from  Princeton  to 
the  lUinois  state  line,  was  repealed.  And  by  the  27th  sec- 
tion of  the  same  act,  it  is  provided  ^that  it  shall  be  lawful 
for  the  company  hereby  incorporated,  and  the  EvansviUe 
and  lUinois  company  to  consolidate  tiieir  charters,  and  be- 
come one  company,  under  the  several  acts  of  incorporation 
of  said  companies;  and  such  company  shall,  in  such  case, 
have  all  the  rights  and  privileges  and  extensions  granted 
in  the  corporation  charters  of  the  incorporation  of  said 
companies,  or  the  amendments  thereto;  and  it  shall  be 
lawful  for  said  company,  when  so  consolidated,  to  assume 
such  name  as  the  directors  thereof  may  direct,  and  shall 
thereafter  by  such  name  be  known,"  &;c 

The  complaint  charges  that,  under  this  enactment,  the 
railroad  companies  therein  named,  on  the  1st  of  Marcky 
1853,  consolidated  their  charters,  and  became  one  com- 
pany; and  being  thus  consolidated,  by  order  of  the  direc- 


OP  THE  STATE  OP  INDIANA-  371 

tors  thereof,  assmned  the  name  in  which  the  present  suit  ^^7  ^enn, 
is  brought,  viz,,  The  EvamvUle  amd  Oravjfordsville  Rail"      ^Q^' 
road  Oompam/;  that  the  company  to  whom  the  defend-    8pabbow 
anfs  subscription  was  made,  prior  to  its  consolidation  ThbeVavs- 
with  the  Wabash  company,  directed  the  payments  on  each  Jii^J^^^ 
share  of  stock  so  subscribed  to  be  made  to  the  president  viu^  Bjair 
of  the  company  at  Princeton^  as  follows:  10  dollars  on  the 
1st  of  August^  1852;  10  dollars  on  the  1st  of  September^ 
1852;  10  dollars  on  the  1st  of  November^  1852;  10  dollars 
on  the  1st  of  December^  1852;  and  10  dollars  on  the  20th 
of  February^  1853;  whereof  due  notice  was  given,  &c.  It  is 
averred  that  the  defendant  is  indebted  to  the  plaintif&  400 
ddlars,  being  the  aggregate  of  the  several  amounts  due  on 
each  of  said  five  shares,  with  interest,  &c. 

The  defendant  answered.  In  the  second  paragraph  of 
his  answer,  it  is  alleged  that  he  subscribed  for  the  five 
shares  of  stock  in  the  EvansvUle  and  Mi$kris  company^  for 
the  purpose  of  aiding  the  construction  of  said  road  be- 
tween Princeton  and  Vtncennesj  and  not  for  any  other 
purpose;  that  after  he  made  the  subscription,  that  com- 
pany and  the  Wabash  company,  without  his  knowledge  or 
consent,  consolidated  their  charters,  thereby  extending  said 
railroad  beyond  Tincennes  to  CrawfordsmOe^  increasing 
the  distance  thereof,  and  thereby  rendering  his  subscrip- 
tion of  less  value,  &c. 

To  this  paragraph  the  plaintif&  replied,  that  at  the  time 
of  executing  the  contract  of  subscription,  the  act  of  the 
general  assembly  entitled  <^an  act  to  incorporate  the  TFo- 
bMh  Railroad  Compa/ny^^  was  in  force  and  a  public  law  of 
BuUana;  and  that  when  this  action  was  brought,  the  rail- 
road was  finished  from  EvansviUe  to  TincewneSy  and  was 
being  extended  toward  CrawfordsviUej  &c. 

The  defendant  demurred  to  the  above  reply,,  but  his  de- 
murrer was  overruled.  There  being  issues  of  fact,  the 
cause  was  submitted  to  a  jury,  who  found  for  the  plain- 
tifis.     New  trial  refused  and  judgment. 

It  is  argued  that  the  demurrer  should  have  been  sus- 
tained; that  the  reply  neither  traverses  nor  avoids  the 
matter  of  the  second  paragraph;  and  that  that  matter. 
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Ma7  Tearm,   which  must  therefore  be  taken  as  trae,  bars  the  actioii. 

.  1856.      This  reasoning  is  not,  in  onr  opinion,  strictly  coirect.    The 

Spabbow    complaint,  it  vnH  be  seen,  avers  the  consolidation  of  tiie 

ThbEyahs-  tw^o  companies  under  the  act  of  February^  1851,  and  that, 

^l^^^f^^  being  thus  consolidated,  they  became  one  company,  and 

▼x"-!*  Rail-  assumed  a  name,  &c.    This  averment  is  not  controverted 

by  the  answer,  and  is,  therefore,  an  admitted  fact  in  the 

case.    The  material  allegation  in  the  second  paragraph  is, 

that  the  consolidation  took  place  without  the  knowledge 

or  consent  of  the  defendant.     Of  this,  it  is  true,  there  is 

no  traverse;  but  the  reply  assumes  to  avoid,  by  setting  up 

an  act  of  the  legislature  authorizing  these  companies  to 

consolidate,  and  alleging  that  act  to  have  been  in  force 

and  a  public  law  when  the  defendant  subscribed  for  the 

stock.    The  demurrer,  of  course,  admits  the  matter  stated 

in  the  reply,  and  we  think  fairly  raises  what  seems  to  be 

the  only  question  in  the  case,  namely,  did  the  act  of  oon- 

solidation  release  the  defendant  from  the  performance  of 

his  contract? 

In  general,  corporations  can  exercise  no  powers  over  the 
corporators  beyond  those  conferred  by  the  charter  to  which 
they  have  subscribed,  except  on  the  condition  of  tiieir 
agreement  or  consent  Upon  this  principle  it  has  been 
decided  that  if  a  corporation  procure  an  alteration  to  be 
made  in  its  charter,  by  which  a  new  and  different  business 
is  superadded  to  that  mginally  contemfdated,  such  of  the 
stockholders  as  do  not  assent  to  the  alteration,  will  be  ab- 
solved from  liability  on  their  subscriptions  to  the  capital 
stock;  especially  if  the  alteration  be  plainly  prejudicial  to 
their  interests.  5  Hill  383.  The  same  principle  is  recog- 
nized in  Stevens  v.  TTie  Rutland  and  BurUngton  Railroad 
Companpy  reported  in  the  first  volume  of  the  American 
Law  Register,  p.  154.  In  that  case  the  facts  were  these: 
<^  After  Stevens  had  subscribed  for  stock  in  a  railroad  com- 
pany as  then  chartered,  and  after  the  road  was  finished 
and  in  operation,  the  company,  without  his  consent,  pro- 
cured an  amendment  from  the  legislature,  authorising 
them  to  extend  their  road  twenty  miles  further,  and  a  ma- 
jority of  the  stockholders  accepted  the  amendment"  Beldf 
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that  Stevens  was  not  botind  by  it;  and  the  company  were   ^^7  Term, 
enjoined  ftom  using  its  funds  or  its  credit  for  the  exten-      1^56. 
sion.    These  authorities  are  relied  on  for  the  reversal  of    Spajuiow 
the  judgment.    They  proceed  upon  the  ground  that  the  ths  eVahs- 
relation  between  the  stockholder  and  the  company  is  one  (^JJ^i^^^. 
of  contract,  and  that  any  legislative  enactment  which,  riuM  lUiir 
without  his  assent,  authorizes  a  material  change  in  the 
powers  or  purposes  of  such  corporation,  not  auxiliary  to 
its  original  object,  is  of  no  binding  force,  because  such 
change,  if  made,  would  be  an  invasion  of  his  individual 
rights  under  the  contract 

This  doctrine  is  unquestionably  correct  But  how 
stands  the  case  upon  the  record?  When  the  defendant 
contracted,  an  authority  to  consolidate  existed,  which,  by 
virtue  of  the  act  of  February^  1861,  the  two  compaiues  had 
a  perfect  right  to  exercise,  and  of  which  he  was  then  legally 
c<^[nizant  His  contract  having  been  made  imder  that 
law,  must  be  presumed  to  have  been  made  with  reference 
to  it,  and  can  not,  therefore,  be  impaired  by  the  law,  be- 
cause the  law  is  a  part  of  the  contract  13  Mass.  16.  In 
Maincy  it  has  been  decided  that  a  statute  making  the 
stockholders  individually  liable  for  the  debts  of  the  corpo- 
ration, was  valid  in  respect  to  debts  subsequently  con- 
tracted, and  binding  on  one  who  became  a  member  after 
the  passage  of  the  act  Stanlep  v.  Stanley^  13  Shep.  191. 
This  case  seems  to  be  in  point  The  pleadings  admit 
&at  the  two  companies  did  consolidate  their  charters. 
How  this  was  done  is  not  stated  We  must,  however, 
presume  (the  evidence  given  on  the  trial  not  being  in  the 
record)  that  their  authority  to  do  so  was  exercised  in  a 
mode  not  in  conflict  with  the  rights  of  the  stockholders. 
Bnt  it  is  said,  that  these  companies,  though  they  had  the 
power,  under  the  act  of  1851,  to  become  one  company, 
still  could  not  exercise  it  so  as  to  bind  the  defendant,  un- 
less he  assented.  In  view  of  the  case  before  us,  we  know 
of  no  principle  or  authority  in  support  of  that  position.  It 
might  be  tenable  if  such  power  had  not  existed  when  the 
defendant  made  the  subscription;  but  it  did  then  existi 
and  was  at  that  time,  in  eiSect,  an  element  in  the  charter 
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of  the  company  with  which  he  contracted.  The  defend- 
ant having  thus  become  a  member  of  the  company,  recog- 
nized its  authority  to  act  in  the  matter  of  consolidation, 
and  can  not,  it  seems  to  us,  avoid  a  compliance  vnth  his 
engagement. 

GooKiNS,  J.,  being  a  stockholder  in  the  company,  was 
absent. 

Per  Oiiriam. — The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

jR.  Crawford^  for  the  appellant 

JS.  M.  ITiomaSj  for  the  appellees. 


Elliott  v.  Wright. 


Thftt  a  demurrer  to  a  pazagraph  in  an  answer  was  impropedy  sostsined,  en 
not  be  assigned  for  error,  if  the  fiicts  alleged  in  it  were  admissible  in  eri- 
dence  nnder  another  paragraph  upon  which  issue  was  taken. 


Mondajf, 
i%26. 


APPEAL  from  the  Marion  CSrcuit  Conrt 
Perkins,  J. — Wright  sued  Elliott  npon  promissory  notes. 
Elliott  answered,  alleging — 

1.  Payment  generally. 

2.  That  the  notes  were  obtained  by  fraud. 

3.  That  the  notes  were  given  without  consideration. 

4.  That  they  were  given  without  consideration,  accom- 
panied by  a  statement  of  facts,  whereby  it  was  claimed 
the  truth  of  the  allegation  appeared. 

6.  That  the  consideration  of  the  notes  had  failed.  See, 
as  to  this  point,  Webster  v.  Parker ^  ante^  p.  185. 

Wriff/U  replied  that  the  notes  were  not  paid;  were  not 
obtained  by  fraud ;  were  given  upon  a  valuable  considera- 
tion, and  that  it  had  not  failed.  He  demmred  t»  that 
paragraph  in  the  answer  specially  showing  a  want  of  con- 
sideration, and  the  demuirer  was  sustained. 
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The  issnes  of  fact  were  tried,  and  judgment  rendered   Uay  Term, 
for  the  plaintiff  for  the  amonnt  of  the  notes  and  interest.      ^°^^* 

The  evidence  is  not  upon  the  record,  and  no  exception  Euuott 
was  taken  to  the  action  of  the  Cotirt  below.  But  it  is  Wbioht. 
sought  to  reverse  the  judgment  there  rendered,  because 
the  Court  sustained  a  demurrer  to  the  special  paragraph 
of  the  answer  showing  the  want  of  consideration  for  the 
notes;  while  it  is  responded  from  the  othef  side  that  that 
roling  of  the  Court,  conceding  it  to  be  erroneous,  could 
not  have  injured  the  defendant,  because  he  could  have 
proved  the  facts  averred  in  that  paragraph  under  the  gen- 
eral denial  of  consideration  in  another  paragraph.  See 
Wood  V.  Commons  J  3  Ind.  R.  418.  It  will  be  observed  that 
the  latter  paragraph  was  not  demurred  to,  and,  hence,  its 
sufficiency  not  questioned.  That  he  could  have  given  all 
the  special  facts  showing  the  want  of  consideration  under 
the  general  paragraph,  we  have  no  doubt;  that  he  should 
have  done  so,  if  the  facts  existed,  is  equally  clear;  and 
that  he  did  so,  according  to  all  our  late  decisions,  we  must 
presume,  as  the  contrary  does  not  appear.  This  rule  is 
as  applicable  to  the  new  as  it  was  to  the  old  system  of 
practice. 

It  is  founded  in  good  policy.  A  lawyer  is  an  artful 
pleader.  He  fills  his  answer  with  paragraphs,  the  allega- 
tions in  which  he  has  no  evidence  to  support;  but  the 
Court,  in  the  haste  of  »m  prius  proceedings,  as  he  antici- 
pates, makes  an  erroneous  ruling  in  regard  to  some  of 
them,  and  the  judgment  against  him  is  reversed,  on  that 
ground,  in  the  Supreme  Court,  and  the  cause  sent  back 
for  trial,  when  no  trial  is  wanted,  because  no  evidence  to 
prove  the  allegations  in  the  pleading  exists. 

This  abuse  is  partially  prevented  by  requiring  the  party 
to  offer  his  evidence  below,  and  except,  if  it  be  rejected, 
wherever  an  issue  exists  under  which  it  would  be  admis- 
sible; because  if  he  has  no  evidence  to  offer,  he  can  not 
be  harmed  by  an  erroneous  ruling  upon  his  pleading,  and 
can  not,  consequently,  procure  a  reversal  of  the  judgment 
against  him.    Davis  v.  Doe^  2  Ind.  B.  599. 
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Maj  Teitt,        In  the  present  case,  the  nile,  perhaps,  may  operate 
^^^*      hardly^  but  it  must  be  adhered  to. 

Wkioht         Pser  Ouruun. — The  judgment  is  affirmed,  wiih  1  per  cent 
l>n^      damages  and  costs* 

D.  McDonald  and  W.  A.  McKenzie,  for  the  appeUant 
EL  CI  Newcamb  and  J.  £L  Harvey^  for  the  appellee. 


Wright  and  Others  v.  Field. 

In  a  suit  against  a  bank  org;anized  nnder  the  general  banking  law,  to  leeoTer 
the  amount  of  a  deposit,  tlie  stoekholden  maj  property  be  joined  as  de- 
tedaati ;  yet  it  is  not  neoessary  that  they  shonld  be. 

Though  the  stockholders,  in  such  suit,  may  not  haye  been  made  parties,  T«t 
they  are  bound  by  the  judgment,  in  an  action  against  them  individaallj, 
after  a  fitilnre  to  make  the  money  from  the  bank. 

Monday,         APPEAL  from  the  Cass  Comt  of  Common  Pleas. 
^    '  Perkins,  J^ — Suit  against  the  Wabash  Valley  Bank  and 

the  stockholders  thereof,  jointly,  to  recover  the  amount  of 
a  deposit  not  paid  on  demand.  Judgment  below  ten  ihe 
plaintiff,  to  be  levied  first  of  the  property  of  the  bank,  and, 
failing,  &c.,  then  upon,  Sec  The  stockholders  demuned 
to  the  complaint,  on  the  ground  that  a  joint  suit  conld  not 
be  maintained,  at  least  in  the  first  instance,  against  the 
bank  and  the  stockholders.  They  contend  that  the  bank 
should  be  prosecuted  to  insolvency,  before  recourBe  had 
upon  the  stockholders.  This  is  the  only  point  in  the  case. 
The  general  banking  law,  und^  which  the  Wabash  Vat 
ley  Bank  was  organized,  and  which  is,  therefore,  its  cha^ 
ter,  contains  these  sections : 

^^  Sec.  34.  All  persons  having  demands  against  any  such 
association,  may  maintain  actions  against  the  president 
thereof;  which  suits  or  actions  shall  not  abate  by  reason 
of  the  death,  resignation  or  removal  firom  office  of  such 
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I»eBideiit,  bat  may  be  eontmued  and  proeecnted  to  jndg^  May  Temi, 
ment  against  his  snocessor;  and  all  judgments  and  de-      1856« 
ciees  obtained  or  rendered  against  such  president  for  any     Wxioht 
debt  or  liability  of  such  association,  shall  be  enforced  first      Fnu>. 
against  the  joint  property  of  the  association,  and  which 
property  shall  be  liable  to  be  taken  said  sold  by  execution 
under  any  such  judgment  or  decree. 

*'Sec..25«^  Every  shareholder  of  any  such  association 
shall  be  liable  in  his  individual  capacity  for  any  contract, 
debt  or  engagement  of  such  association,  to  an  amount 
over  and  above  his  stock  equal  to  the  amount  of  his  shares 
of  such  stock." 

These  sections  authorize  a  suit  against  the  bank,  make 
ihe  stockholders  individually  liable,  and,  where  there  is 
judgment  against  the  bank,  require  it  to  be  first  levied 
of  the  property  of  the  institution,  thereby  implying  that 
upon  the  same  judgment  execution  may  be  had  against 
inclividual  property.  StiU,  they  do  not,  with  any  preci* 
sion,  settle  the  question  of  parties,  and  we  have  been  able 
to  find  no  decision  aiding  us  much  in  determining  it. 
B€)ffardu8  v.  The  Rosendale  Marmfacturing  Companpj  first 
reported  in  4  Sandf.  R.  89,  (Superior  Court  of  New-York 
city,)  and  again  in  3  Selden  (N.  Y.)  R.  147,  (Court  of  Ap- 
peals,) slightly  favors  the  joinder  of  the  corporation  and 
the  stockholders  in  the  same  suit.  The  Superior  Court 
decided  against  the  right  of  such  joinder  in  that  case. 
The  Court  of  Appeals  reversed  the  decision,  holding  the 
contrary.  The  charter  in  question  in  that  suit  differed 
somewhat  firom  our  free  bank  law,  and  the  suit  was  in 
chancery.  But  the  reasoning  of  the  Court  of  Appeals 
has  some  bearing  upon  the  present  case,  and  the  chancery 
rule  as  to  parties  prevails  in  our  consolidated  system  of 
I^aetice.    Section  18,  p.  81,  2  B.  S.  1852,  reads  thus : 

''Any  person  may  be  made  a  defendant  who  has,  or 
claims,  an  interest  in  the  controversy,  adverse  to  the  plain- 
tifi^  or  who  is  a  necessary  party  to  a  complete  determina- 
tion  or  settlement  of  the  questions  involved.'' 

It  is  consistent  vdth  the  letter  and  spirit  of  this  section, 
to  join  the  stockholders  in  a  suit  with  the  bank,  and  it 
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Mky  Teim,   would  aeem  that  they  should  not  complain  of  sach  joinda. 

^^^'      Were  the  suit  against  the  bank  only,  the  stockholden 

KcCooL     wonld  be  bound  by  tiie  judgment  in  it  against  the  bank, 

Thb  Stats.  ^^  &  6^^  against  them,  after  fedlure  to  make  the  money  of 

the  bank.    Angell  and  Ames  on  Cbrporations,  pp.  487, 48^ 

494.    See  Roswell  v.  SimonUm^  2  Ind  R.  516,  and  Shtny 

y.  Sansbenry^  3  Ind.  B.  330.    Hence,  it  would  seem  ihat 

they  should  not  object  to  having  an  opportunity  to  defend 

in  relation  to  such  judgment 

We  do  not  say  that  it  is  necessary  to  join  the  bank  and 
stockholders  in  the  same  suit  A  party  may,  perhaps,  if 
he  prefers  so  to  do,  first  sue  the  back  alone.  What  we 
decide  is,  that  such  joinder  is  not  error,  but,  on  the  con- 
trary, peculiarly  proper;  the  judgment  in  the  cases  sever- 
ally, when  for  the  plaintLBT,  being  leviable  first  of  the  goods 
and  chattels,  &c,  of  the  bank. 

Per  Oimam. — The  judgment  ia  aflirmed,  with  2  pa 
cent  damages  and  costs. 

D.  2).  PraU^  for  the  appellants. 

Zr.  Chamberlain^  for  the  appellee. 


McCooL  t?.  The  State. 


Acts  of  the  general  assemblj  do  not  take  efibct,  under  tiie  oonstitatioii  of  1851, 
until  published  by  authority,  except  in  cases  of  emei^gency,  to  be  dedaird 
therein. 

The  secretary  of  state  exerdsed  a  proper  discretion,  under  die  act  of  1 85S,  in 
causing  the  act  approved  Jvme  17, 1852,  districting  the  state  for  judicial  cir- 
cuits, to  be  printed  and  bound  in  the  yolnme  containing  the  local  and  special 
acts  of  that  year,  and  distributed  therewith. 

The  term  of  the  Howard  Circuit  Court  held  on  the  22d  day  otNoeenAer,  1852, 
was  not  held  at  die  time  fixed  by  law;  and  the  proceedings  thereof  are  tohL 
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APPB  All  from  the  Howard  Circiiit  Coturt  May  Tenn, 

OooKiNs,  J. — At  a  term  of  the  Circuit  CJourt  of  the       ^^^* 
connty  of  Howard^  held  on  the  22d  day  of  November^  1852,     MoCool 
McCoolj  was  indicted  for  a  misdemeanor.     At  the  follow-  Thb  Statb. 
ing  term,  he  pleaded  in  abatement  that  the  Bbward  Cir* 
cnit  Conrt  had  no  jurisdiction  to  find  said  indictment.    A  ^^^  ^e'. 
demurrer  to  this  plea  was  overruled     Motions  to  dismiss 
the  suit,  and  to  quash  the  indictment,  were  also  overruled, 
and  on  not  guilty  pleaded  the  state  had  judgment. 

The  question  is,  could  a  term  of  the  Howard  Circuit 
Court  be  lawfully  held  at  the  time  the  indictment  was 
found?  It  was  held  at  the  time  fixed  by  law  previous  to 
1852.  An  act  was  approved  on  the  17th  of  Jime  of  that 
year,  districting  the  state  for  judicial  purposes,  reducing 
the  number  of  circuits  firom  thirteen  to  ten,  and  placing 
Howard  county  in  the  ninth  circuit,  previous  to  which  it 
had  been  in  the  eighth.  Laws  of  1853,  p.  101.  On  the 
following  day,  an  act  was  approved,  fixing  the  time  of 
holding  Courts  throughout  the  state.  3y  that  act  the 
Howard  Circuit  Court  was  to  be  held  on  the  13th  of  Sep* 
tember.  Ibid.^  104.  It  provides  that  hereafter  the  Courts 
shall  be  held,  &c  These  acts  were  published  in  a  volume 
separate  fsora  the  revised  statutes. 

The  position  assumed  for  the  state  is,  that  they  were 
improperly  published  at  that  time;  that  it  was  not  the  in- 
tention of  the  legislature  that  they  should  have  taken  effect 
before  the  close  of  the  fall  terms  of  1852;  and  this  inten- 
tion is  shown,  it  is  said,  from  certain  other  acts  passed  at 
the  same  session,  fixing  the  times  of  holding  Courts  under 
the  thirteen  circuit  system.  Laws  1852,  pp.  105, 108, 109, 
110,  111,  112, 113.  The  last  refers  to  the  twelfth  circuit, 
and  to  the  fall  term  only. 

We  think  the  statutes  relating  to  the  ten  circuit  system 
were  properly  put  in  force.  The  state  had  adopted  a  new 
constitution,  which  provided  for  an  elective  judiciary. 
The  ninth  section  of  the  schedule  required  judges  of  the 
Supreme  Court  to  be  elected  at  the  general  election  in 
OctobeTy  1852.  As  a  part  of  the  system,  a  Court  of  Com- 
mon Pleas  was  organized,  to  which  was  given  jurisdiction 
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Umj  Tenn,  of  a  large  part  of  the  buaineas  theretctfore  transacted  in  the 
^^^'  Ciictut  Court,  and  its  judges  were  reqtured  to  be  deeted 
MoCooL  at  the  same  time;  2  E.  S.,  p^  16,  s.  1;  and  the  dicatts 
Ths  Stasb.  were  enlarged  in  territory  and  reduced  to  ten  in  number. 
Acts  do  not  take  effect,  except  in  case  of  emei^ncy  to  be 
declared  in  the  act,  until  published  by  authority.  Const, 
article  4,  section  28.  An  act  declaring  an  emergency,  and 
taking  effect  from  its  passage,  approved  Jime  18,  1852, 
contains  the  following  provision:  <'Such  of  the  general 
acts,  passed  at  the  present  session,  as  in  the  opinion  oCthe 
secretary  of  state  should  not  be  embodied  in  the  revised 
code,  shall  be  printed  and  bound  with  the  local  ajid^«pe- 
cial  acts,  in  one  volume,  and  shall  be  distributed  in  the 
manner  and  at  the  time  now  provided  by  law  for  ;the  dis- 
tribution  of  the  general  laws,  and  at  as  early  a  day  as 
practicable.''  Laws  1852,  p.  128.  Under  this  act,  those 
organizing  the  ten  circuits,  and  fixing  the  times  of  holding 
Courts  therein,  were  published  and  distributed. 

We  think  the  secretary  of  state  did  not  abuse  the  dis- 
cretion with  which  he  was  intrusted  in  so  doing.  Had  he 
not  done  so,  no  elections  could  have  been  held  that  year 
for  circuit  judges,  and  if  we  now  hold  that  those  statntes 
were  improperly  published,  it  will  follow  that  the  ten 
judges  were  not  legally  elected,  and,  in  fact,  that  the  ten 
circuit  system  has  not  been  and  is  not  now  in  force;  be- 
cause neither  the  act  organizing  the  ten  drcuits,  n<ff  that 
fixing  the  times  of  holding  Courts  under  it,  has  been  to 
the  present  time  published,  if  that  was  not  a  legal  puUi- 
cation. 

It  is  said  that  all  the  acts  of  the  same  session  are  to  be 
examined  to  ascertain  the  legislative  intention,  and  that 
admitting  that  these  acts  were  properly  published,  stiU  we 
should  so  construe  them  as  not  to  render  void  the  entire 
proceedings  of  the  Howard  Circuit  Court;  and  we  are 
informed  that  the  proceedings  of  several  other  Courts  are 
in  the  same  predicament.  The  importance  of  the  ques- 
tion, on  account  of  its  grave  and  serious  consequences,  is 
certainly  not  overestimated,  and  we  should  be  slow  to  ar- 
rive at  a  conclusion  firaught  with  such  consequences,  if  it 
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conld  be  ayoided  consistently  with  any  proper  role  of  con-   May  Term, 

stmction;  but  it  is  not  the  Howard  Circuit  Court  alone,       ^9S%. 

nor  those  Courts  which  proceeded  under  the  old  system  to     MgCool 

hold  their  fall  terms  for  that  year,  that  are  only  to  be  xhb  Statb. 

affected    We  have  taken  pains  to  inquire,  and  ascertain 

from  judges  of  other  circuits  that  after  the  October  election 

in  1852,  Courts  were  held  in  those  parts  of  the  state  under 

the  new  system,  and  at  times  different  from  those  under 

the  old.    Decide  how  we  will,  therefore,  the  consequence 

will  be  that  the  Courts  in  some  parts  of  the  state  will  be 

held  void. 

In  looking  at  these  various  enactments,  and  construing 
them  all  together,  as  far  as  may  be,  we  are  forced  to  the 
conclusion  that  the  Howard  Circuit  Court  was  not  held  at 
the  time  fixed  by  law.  In  the  first  place,  it  is  difiicult  to 
avoid  the  effect  of  the  word  ^hereafter^^  as  it  is  used  in 
the  act  of  June  18th.  ^  The  several  Circuit  Courts  of  this 
Btate  shall  hereafter  be  held,''  &c.,  is  the  language  em- 
ployed,  and  we  have  seen  that  that  act  was  in  force  when 
the  Howard  Circuit  Court  was  held,  and  that  it  required 
it  to  be  held  at  a  time  different  firom  the  22d  of  November. 
The  other  acts  referred  to,  except  the  last,  were  passed  in 
the  early  part  of  the  session,  in  Jarmary  and  February y  and 
long  before  any  judicial  system  had  been  matured.  The 
Common  Pleas  act  was  not  adopted  until  May  14th;  the 
Circuit  Court  act,  June  1.  The  system  had  then  been  de- 
termined upon,  and  nothing  remained  but  to  fix  the  num- 
ber of  circuits  and  the  times  of  holding  the  Courts. 

The  act  in  reference  to  the  twelfth  circuit,  (p.  113),  it  is 
trae,  was  not  approved  until  the  17th  of  June,  It  is 
enough  to  say,  as  well  in  reference  to  that  act,  as  to  all 
others  of  the  series,  that  it  is  a  well-known  fact  in  our 
legislative  history,  that  little  attention  is  paid  to  acts  of 
tills  kind  by  the  members  generally.  It  is  left  to  the  mem- 
bers from  the  particular  circuit  to  arrange  the  matter  to 
suit  themselves,  or  their  constituents,  and  any  act  they 
agree  upon  is  passed  as  a  matter  of  course.  It  is  expected 
that  they  will  see  to  it,  that  any  act  of  that  nature  they 
may  wish  to  have  passed,  will  be  in  harmony  with  the 
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Kay  Tenui,   general  legislation  of  the  state.    If^  under  such  drcmn- 

^^^'      stances,  an  act  was  passed  in  reference  to  the  twelfth  ct 

Wbigbt     cult,  not  in  hannony  with  the  general  legislation  of  the 

iri.oRA.      state,  it  can  scarcely  be  expected  that  it  should  oyenride  a 

positive  enactment  contained  in  that  general  system. 

Stuart,  J.,  was  absent. 

Per  Owriam, — The  judgment  is  reversed.  Cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  dismiss 
the  suit  for  want  of  jurisdiction. 

H*  P.  Biddle^  for  the  appellant. 

JR.  A.  Riley ^  N.  B.  Taylor  and  J.  Cobumj  for  the  state. 


Wright  v.  Flora. 


^^<^^  APPEAL  from  the  Cass  Circuit  Court 

Per  Curiam. — This  cause  was  tried  at  a  term  of  the 
Cass  Circuit  Court,  held  on  the  8th  day  of  November, 
1852.  A  law  approved  June  18th,  1852,  was  then  in  foiee, 
which  required  the  Court  to  be  held  at  a  different  time. 
Acts  1852,  p.  102.    McCool  v.  The  State,  ante,  p.  378, 

The  judgment  is  reversed  with  costs.    Cause  remanded, 

with  instructions  to  the  Circuit  Court  to  grant  a  new  trial 

Stuart,  J.,  having  been  concerned  as  counsel,  was  absent 

W.  Wright,  for  the  appellant 

D.  D.  Pratt  and  iSL  C.  Taber,  for  the  appellee. 
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Brackenribob  and  Others  v*  Dawson. 

Lands  of  an  infimt  were  sold  In  punuanoe  of  a  decree  of  the  Circuit  Court. 
The  record  showed  that  process  was  ordered  against  the  infants,  and  that, 
at  the  following  term,  a  guardian  ad  litem  was  appointed.  Held,  that  it 
miist  be  presumed,  m  a  coUateral  proceeding,  that  thej  were  regnlarly 
brought  into  Court. 

In  a  proceeding  in  chancery  for  partition,  trustees  were  appointed  to  make 
sale  of  the  land.  A.,  one  of  the  trustees,  haying  himself  purchased  a  part, 
indueed  B.  to  haye  his  name  inserted  in  the  certificate  as  the  purchaser,  as  a 
means  of  transmitting  the  title  to  X  Afterwards  B.  assigned  the  certificate 
to  A.,  who,  it  seemed  from  the  eyidence,  had  paid  the  first  instalment  of  the 
purchase-monej,  and  the  taxes.  The  certificate  given  bj  the  trustees  to  B., 
Btipdated  that  on  payment,  &c.,  they  or  their  successors  would  conyey  &e 
land,  by  deed  in  fee,  with  ooyenant  of  general  warranty ;  but  it  also  showed 
that  they  were  acting  under  the  authority  of  the  Court,  and  that  the  sale  was 
inbject  to  confijrmation.  It  did  not  appear  that  any  fraud  had  been  prac- 
tised on  B.  The  wiyes  of  certain  of  the  defendants  whose  interests  in  the 
land  had  been  sold,  had  an  inchoate  dower  therein  when  the  sale  was  made, 
bat  they  had  released  it  to  the  trustees,  in  order  to  peribct  the  title,  before 
this  suit,  which  was  by  B,,  for  rescission,  &c.,  was  brought,  and  before  the 
purchase-money  had  been  paid. 

Hdd,  that  B.  coald  not  allege,  as  a  ground  of  rescission,  that  the  purchase  by 
A.,  he  being  a  trustee,  was  inyalid. 

Hdd,  also,  that  the  stipulation  concerning  the  coyenant  of  warranty,  if  not 
wholly  yoid,  amounted  to  nothing  more  than  a  personal  undertaking  on  the 
part  of  the  trustees,  and  did  not  afi*ect  the  yalidity  of  the  sales,  nor  bind 
their  successors  to  make  warranty  deeds. 

Bdd,  also,  tiiat  B.,  after  the  assignment  of  the  certificate,  had  no  such  interest 
as  oould  entitle  him  to  majntain  a  bill  for  resdssion. 

Hdd,  also,  that  B.  had  no  claim  to  recoyer  said  instalment  of  purchase-money 
and  taxes  paid. 

Where  the  parties  to  a  contract  are  in  pari  deUeto,  unless  there  are  drcum- 
staooes  giying  to  one  a  superior  equity,  he  can  not  call  for  a  dissolution  of 
the  contract,  at  least  until  he  has  offered  to  perform  it  on  his  part. 

There  are  many  cases  in  which  a  rescission  will  not  be  decreed,  although  a 
specific  performance  would  also  be  refused. 

APPEAL  from  the  AUen  Ciicuit  Court 

600KIN8,  Jd — This  was  a  bill  in  chancery  filed  by  Daw^ 
Jon,  the  purchaser,  to  obtain  a  rescission  of  a  contract  for 
the  purchase  of  real  estate. 

Previous  to  1836,  one  Alexander  Ewing  was  the  owner 
of  a  tract  of  land  adjoining  the  town  of  FoH^Wayne^  of 
which  he  died  seized,  leaving  several  heirs,  who,  in  that 
year,  proceeded  to  hare  partition  made  of  the  tract  by 
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a  suit  in  chancery  in  the  Allen  CSiicnit  CSomt,  m  which 
some  of  the  heirs  were  complainants,  and  otheiB,of  whom 
some  were  infants,  were  defendants.  The  commiBsionen 
appointed  to  make  partition  reported  that  the  tract  was 
not  susceptible  of  division  withont  injury  to  the  owners. 
Whereupon  the  Circuit  Ck>urt  i^pointed  John  Spencer  ^i 
Samuel  Edsall  trustees,  and  directed  them  to  lay  off  said 
tract  as  an  addition  to  the  town  of  Fart^Wdyney  and  to 
sell  the  lots  on  certain  prescribed  terms,  and  to  report  their 
proceedings  to  said  Court  That  cause  was  afterwards 
certified  into  this  Court,  in  consequence  of  the  interest  of 
Clmrles  W.  Ewing^  one  of  the  parties,  who  was  president 
judge  of  the  AUen  Circuit  Court,  and  is  still  pending  in 
this  Court 

Pursuant  to  the  order  of  the  AUen  Circuit  Court,  the 
trustees,  Spencer  and  EdsaMy  on  the  17th  of  October,  1836, 
sold  a  large  number  of  said  lots  at  auction.  Spencer,  tX 
that  sale,  purchased  six  lots,  which  are  the  subject  of  this 
suit  To  give  proper  form  to  the  transaction,  the  name  of 
Spencer  was  erased  from  the  list  of  purchasers,  and  that  of 
Dawsony  the  plaintiff  inserted  in  lieu  of  it  Cortifieates 
were  executed  by  the  trustees  to  Dawson^  reciting  the 
terms  of  the  sale,  which  were  one-fifth  of  the  purchase- 
money  in  hand,  and  the  residue  in  two  yearly  payments, 
entitling  him  to  a  conveyance  on  confirmation  of  the  sales 
by  the  Court  and  full  payment  of  the  purchase-money,  hy 
deeds  with  covenant  of  warranty.  Dawson  executed  to 
notes  for  the  deferred  payments,  and  on  the  7th  of  Ber- 
ber, 1837,  Spencer  and  Edsall  reported  the  sales  to  tto 
Court,  and  they  were  confirmed. 

With  their  report  they  resigned  the  irast,  and  other 
trustees  were  appointed  in  their  stead  fixMn  time  to  time, 
until  Julpj  1842,  when  Brackenridge  and  McCulhck,  the 
trustees  made  defendants  to  this  bill,  were  appoijited. 

The  present  bill  was  filed  in  October,  1844  The  acting 
trustees,  Spencer  and  the  heirs  of  Alexander  Ewing,  a^ 
made  defendants.  The  trustees  answered,  sim^dy  atening 
their  appointment  and  authority  to  act  WUUam  0,  Bw^ 
answered  the  bill  in  fiill,  and  fonnal  answers  were  put  in 
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for  the  infJEurts.     Bpeticery  and  Bevend  adult  heirs  of  Ales>  Mt^yT^vm, 


ander  Swing  failed  to  answer,  and  the  bill  as  to  them  waa  ^ 
taken  as  confessed. 

The  Circuit  Gonrt  decreed  a  resdssioii  of  the  contract 
of  sale,  and  the  repayment  to  the  plaintiff  of  the  first  in- 
stahnent  of  one<£fth  of  the  purchase-money,  with  interest, 
and  a  snm  paid  for  taxes;  amounting  in  all  to  793  dollars 
and  48  cents. 

The  record  is  Tohiminons,  and  the  action  of  the  Circuit 
Court  is  not  in  aU  cases  easy  to  be  understood.  Without 
attempting  an  abstract  in  foil,  which  would  be  necessarily 
prolix,  we  shall  be  able,  from  the  foregoing  outline,  to  state 
the  positions  assumed  by  the  parties,  and  our  conclusions. 

The  two  questions  which  arise  upon  this  record,  are,  1. 
Whether  the  plaintiff  was  entitled  to  a  rescission  of  the 
contract;  and,  2.  Whether  he  was  entitled  to  the  decree 
which  he  obtained  for  money. 

In  support  of  the  right  to  rescind,  the  first  ground  taken 
is,  that  in  the  proceedings  for  partition,  certain  infemt  de- 
fendants were  not  served  with  process;  and  that  the  pro- 
ceedings as  to  them  were  void.  No  proof  was  offered  in 
this  case  as  to  whether  the  infants  were  or  were  not  served 
with  process,  or  whether  they  were  or  were  not  in  Court 
when  the  guardian  ad  litem  was  appointed  for  them,  ex- 
cept what  is  shown  by  the  record  in  partition.  That 
record  shows  that  process  was  ordered  against  them,  and 
that  at  the  following  term  a  guardian  ad  litem  was  a{>' 
pointed.  As  nothing  further  appears,  the  presumption  is, 
the  proceedings  being  attacked  collaterally,  that  they  were 
regolarly  brought  into  Court  Doe  v.  Brawny  8  Blacki 
443i« — Thompson  v.  Doe,  idL  336.  In  the  case  of  Doe  v. 
Andersofty  5  Lid.  B.  33,  the  agreed  case  admitted  timt  the 
defendants  were  not  served  with  proeess;  had  no  notice  of 
the  proceedings;  and  were  not  in  Court  during  their  pen- 
dency. It  is  not  the  province  of  this  Court  to  disregard 
evidence  which  the  parties  have  voluntarily  [daced  upon 
the  record;  and  these  admissions  showed  that  the  Court 
had  no  jurisdicticm  of  the  persons  sought  to  be  chaj^^ed. 
Had  the  question  arisen  upon  a  record  which  was  silent 
Vol.  VIL— 25 
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npon  the  snbject,  nnaided  by  such  admisaionB,  a  difieieat 
resnlt  would  hare  ensued* 

Another  position  assumed  is,  that  Dawson  was  not  the 
purchaser;  but  that  he  was  merely  the  medium  through 
whom  the  title  was  to  be  transmitted  to  Spencer^  the  trus- 
tee. This  aUegation  is  sustained  by  the  proof;  but  we  do 
not  see  upon  what  principle  Dawson  can  rely  upon  it  as 
a  ground  of  rescission.  He  assumed  that  position  toIuih 
tarily,  and  the  bill  on  this  point  contains  the  remarkable 
statement,  that  the  plaintiff,  at  the  time  he  yielded  to  the 
persuasions  of  Spencer  and  William  &.  Swings  and  con- 
sented to  become  the  medium  through  which  the  legal 
title  might  be  transferred  from  said  heirs  to  said  Spencer^ 
was  well  satisfied  that  the  transaction  in  that  behalf  was 
totally  illegaL  If  William  O.  Ewing  were  the  only  party 
to  be  aflfected  by  the  rescission,  there  might  be  more  plau- 
sibility in  the  claim,  but  there  are  others  to  be  affected  by 
it,  some  of  them  infeints.  They  might  complain  of  the 
transaction,  and  treat  all  the  parties  to  it,  the  plaintiff  in- 
duded^  as  their  trustees;  but  that  will  afford  him  no  pre- 
text for  applying  to  a  Court  of  equity  for  relief  firom  a 
liability  thus  voluntarily  incurred,  when  fully  advised  of 
the  consequences. 

Another  ground  assumed  for  a  rescission  of  the  contxact, 
is,  the  delay  on  the  part  of  the  vendors  to  execute  it.  The 
answer  is,  that  the  plaintiff  has  never  offered  to  perform  it 
OXL  his  part.  The  parties  are  in  pari  delicto^  and,  in  such 
a  case,  unless  there  are  circumstances  giving  to  one  party 
a  superior  equity,  he  can  not  call  for  a  dissolution  of  the 
<^ontract,  at  least  imtil  he  has  offered  to  perform  it  on  his 
part.  Story^s  Eq.  Jur.,  s«  694,  et  seq. — Duncan  v.  JetcTf  5 
Ala.  604^.— Ayres  v.  JMUchell,  3  S.  and  M.  683.  It  has 
been  insisted  in  argument,  that  the  true  test  of  Dawsonii 
fi^t  to  rescind  is  to  be  answered  by  tiie  inquiry,  whether 
a  specific  performance  of  the  contract  would  be  decreed  at 
the  instance  of  the  vendors.  We  do  not  think  so;  noi  do 
we  now  decide  whether  they  would  be  entitied  to  its  spe- 
cific execution  or  not.  There  are  many  cases  in  which  a 
rescission  will  not  be  decreed,  although  a  specific  perform- 
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ance  would  also  be  refnsecL  Walker  v.  Collins^  11  Ohio 
Zi.— Jackson  y.  AsMoHj  11  Pet.  329* 

The  right  to  leBcind  is  further  claimed  because  WiUiam 
G.  Ewing'^  G.  W.  Eunngj  Alexander  Ewing  and  Charles 
W.  Ewing  were  married  men,  whose  wives  were  living  at 
the  time  of  the  sale,  and  had  an  inchoate  right  of  dower  in 
the  lots,  and  were  not  parties  to  the  proceedings  in  parti- 
tion. It  appears,  however,  that  before  this  suit  was  com- 
menced, all  these  parties  conveyed  their  interests  to  the 
trustees,  BrackenrU^e  and  McCuUochy  and  the  wives 
joined  in  the  conveyance,  for  the  express  purpose  of  ena- 
bling  them  to  convey  to  the  purchasers.  By  the  contract, 
the  last  payment  of  the  purchase-money  and  the  convey- 
ance were  to  be  concurrent  acts.  It  contains  no  stipula- 
tions making  time  essential;  and  both  parties  were  equally 
in  default.  Had  Dawson  then  offered  to  perform  on  his 
part,  the  trustees  were  able  to  comply  on  theirs,  which  was 
saffident.     Hepburn  v.  AuUl  5  Cranch  362. 

A  further  position  assumed  is,  that  the  contract  con- 
tained a  stipulation  that  on  payment,  &c,  the  trustees  or 
their  successors  should  convey  the  property  by  deed  in  fee, 
with  covenant  of  general  warranty;  and  it  is  insisted  that 
that  stipulation  amounted  to  a  nullity,  for  want  of  power 
in  the  trustees  to  make  it;  and  that  it  was  inserted  for  the 
purpose  of  defrauding  purchasers.  There  is  no  proof  in 
the  record  as  to  the  motive  for  inserting  that  provision. 
It  is  shown  that  in  making  the  contracts,  printed  blanks 
were  used,  and  that  Charles  W.  Evnng^  procured  them  to 
be  printed,  and  that  he  furnished  the  form.  This  was  not 
sufficient  to  establish  a  fraudulent  purpose,  and  the  plainr 
tiff  does  not  allege  in  his  bill  that  he  was  deceived  or 
defrauded  by  it.  In  regard  to  the  power  to  make  the 
stipulation,  it  is  evident  that  the  trustees  had  no  such 
authority.  The  certificates  show  that  they  were  acting 
under  authority  of  the  Court,  and  that  their  sales  were 
subject  to  confirmation.  This  fact  was  well  known  to 
Ihwson  when  he  purchased.  Under  these  circumstances, 
the  stipulation,  if  not  wholly  void,  amounted  at  most  to 
nothing  more  than  a  personal  undertaking  on  the  part  of 
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the  tnisteeB,  and  did  not  affect  the  validity  of  the  sales,  or 
bind  their  Bnccessors  to  make  such  deeds.  The  ptuchafieis 
were  bound  to  know  that  all  the  power  the  trustees  codd 
exercise,  rested  in  the  decree  under  which  they  acted. 

We  have  noticed  the  grounds  chiefly  relied  on  for  the 
rescission  of  the  contract,  and  shown  them  to  be  unten- 
able. There  is  another  general  objection  to  the  decree, 
which  applies  to  the  whole  case,  and  shows  that  the  bill 
contains  no  equity.  The  plaintiff  alleges  that  he  was  but 
a  nominal  purchaseri  and  says  that  he  never  had  and  never 
desired  to  have  any  interest  in  the  property;  that  he  was 
merely  the  medium  of  passing  the  title  to  Spencer.  He 
does  not  allege  that  he  paid  the  one-fifth  of  the  purchase- 
money.  The  bill  states  guardedly  that  it  was  paid,  but 
does  not  say  by  whom.  The  plaintiff  examined  Spencer 
as  a  witness,  who  does  not  state  who  made  the  first  pay- 
ment; but  it  is  inferred  firom  his  testimony  that  he  paid  it 
himself,  because  he  testifies  that  the  contract  was  exchi- 
sively  his  own;  that  Dawson  had  no  connection  with  it, 
except  to  aUow  his  name  to  be  used;  and  he  furtherproves 
that  the  certificates  of  purchase  were  all  indorsed  to  him 
in  blank  by  Dawson^  and  does  not  testify  tiiat  they  were 
ever  re-assigned,  nor  is  there  any  proof  that  they  were. 
He  testifies,  also,  that  he  paid  the  taxes  on  the  propefty; 
for  the  amount  of  which,  and  of  the  first  payment,  the 
Circuit  Court  decreed  in  favor  of  Datvsofk 

Although  Dawson  stood  bound  for  the  purchase-money, 
he  had  no  such  interest  in  the  contract  of  purchase,  which 
he  had  assigned  to  fencer ^  as  would  enable  him  to  main- 
tain a  bill  for  its  rescission;  nor  was  he  entitled  to  recom 
the  purchase-money  or  the  taxes  which  Spencer  had  paid- 
It  follows  that  the  bill  can  not  be  sustained. 

Per  Curiam* — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dis- 
miss the  bilL 

O.  SL  Smithy  C.  Dewey^  R.  Brackenridge,  jr.,  and  & 
Yandesj  for  the  appellants. 

X  B.  Howe^  fat  the  appellee. 
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May  Tttm, 
Barkbbire  V.  Thb  Statb.  *         ^Q^' 

Babkshibb 
A  negio  man  residing  in  this  state,  by  manying  a  negro  woman  who  has  come  rp^,  Statx. 
into  the  state  since  the  adoption  of  the  constitution,  and  living  with  her,  is 
liable  to  a  fine  by  yirtne  of  the  ISth  article  of  the  constitution  and  the  act  of 
185S  to  enforce  its  prorisions;  and  the  marriage  itself  is  void. 

APPEAL  from  the  Ohio  Court  of  C3ommon  Pleas,  ^^^' 

Stuart,  J^ — This  was  a  jnroceeding  by  complaint  against 
Barkshire,  for  bringing  a  negro  woman  into  this  state  in 
Jtme^  1854,  and  harboring  her  here,  in  contravention  of  the 
constitation  and  laws  of  Butiatuu  Trial  by  the  Court, 
finding  guilty,  and  fine  10  dollars.    Barkshire  appeals. 

The  facts  agreed  upon  by  the  parties  are  briefly  these: 
That  Arthur  Barkshire^  the  defendant,  is  a  man  of  color; 
that  he  has  resided  in  Rising  Sim^  Indiana^  for  the  last  ten 
years;  that  since  the  adoption  of  the  constitution  on  the 
Ist  of  November^  1851,  said  Arihwr  married  a  colored 
woman  by  tilie  name  of  Elizabeth  Keith^  who  now  resides 
with  him  as  his  wife  in  Ohio  county,  Indiana;  that  the 
marriage  was  solemnized  in  this  state;  that  Elizabeth 
moyed  to  the  state  o{  LuUandj  during  the  summer  of  1854, 
from  the  state  of  Ohio,  where  she  had  long  resided;  that 
Elizabeth  is  a  negro  or  mulatto;  and  that  the  defendant 
lived  with  her  and  harbored  her  as  his  wife  in  Rtsing  Sun, 
before  and  at  the  time  of  information  filed. 

The  only  question  presented  by  the  record,  is,  does  this 
evidence  warrant  the  conviction? 

The  13th  article  of  the  constitution  provides  that  upon 
the  adoption  of  that  instrument  in  November^  1851,  no 
negro  or  mulatto  shall  come  into  or  settle  in  the  state; 
that  all  contracts  made  with  those  coming  in,  contrary  to 
such  prohibition,  shall  be  void;  that  to  employ  or  encour- 
age such  negro  to  remain  in  the^tate,  shall  be  punishable 
by  fine;  that  all  such  fines  shall  be  appropriated  to  coloni* 
zation;  and  that  the  general  assembly  shall  pass  laws  to 
carry  the  provisions  of  the  article  into  effect  1  B.  S.,  p.  67. 

Accordingly,  ihe  general  assembly  passed  an  act  to  en- 
force the  13th  article  of  the  constitution.    Section  7  of 
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Mfty  T«rm,    that  enactment  reads — *•  Any  person  who  shall  employ  a 
•*-^^*      negro  or  mulatto  who  shall  have  come  into  the  state  of 
Babkshixx  Indiana^  subsequent  to  the  thirty-first  day  of  October^  one 
Tbe  State,  thousand  eight  hundred  and  fifty-one,  or  shall  hereafter 
come  into  the  said  state,  or  who  shall  encourage  such 
negro  or  mulatto  to  remain  in  the  state,  shall  be  fined  in 
any  sum  not  less  than  ten  dollars  nor  more  than  five  hun- 
dred dollars."    1  B.  S.,  p.  375, 

At  the  same  session  another  act  was  passed,  to  provide 
for  the  colonization  of  negroes,  mulattoes,  &;a,  who  were 
residents  of  this  state  on  the  1st  day  of  November^  1851, 
and  appropriating  5,000  dollars  for  that  purpose.  1  B. 
S.,  p.  222. 

The  policy  of  the  state  is  thus  clearly  evolved.  It  is  to 
exclude  any  further  ingress  of  negroes,  and  to  remove 
those  already  among  us  as  speedily  as  possible.  The  ISA 
article  of  the  constitution,  inaugurating  this  policy,  was 
separately  submitted  to  a  vote  of  the  people,  under  the 
title  of  '^  exclusion  and  colonization  of  negroes."  It  is 
matter  of  history  how  emphatically  it  was  approved  by 
the  popular  voice. 

Tbe  marriage  solemnized  in  Ohio  county,  Indiana^  is 
urged  as  an  exception  taking  the  case  out  of  the  statute. 
But  such  an  exception  can  not  be  admitted,  both  because 
no  such  exception  is  recognized  either  in  the  constitution 
or  in  the  law  enacted  to  give  it  effect,  and  because  the 
marriage  itself,  solemnized  in  contravention  of  both,  must 
be  regarded  as  void.  Marriage,  in  thb  state,  is  but  a  civil 
contract  As  such  it  is  dearly  embraced  in  the  constitu- 
tional provision,  copied  into  the  subsequent  law,  which 
declares  all  contracts  made  with  negroes  and  mulattoes 
coming  into  the  state  contrary  to  the  provisions  of  the 
13th  article,  void.  The  consequences  are  not  a  legitimate 
consideration  for  the  Courts.  A  constitutional  policy  so 
decisively  adopted,  and  so  clearly  conducive  to  the  separa- 
tion and  ultimate  good  of  both  races,  should  be  rigidly 
enforced.  So  that  Barkshire  can  claim  nothing  firom  the 
supposed  relation  of  husband  and  wife.  To  give  that 
relation  any  consideration  fietvorable  to  him,  would  be  to 
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countenance  an  infraction  of  the  fdndamental  law.    Barl>  ^^r  '^^'"^ 
skire  can,  therefore,  be  regarded  only  aa  any  other  person      J^So. 
would  be  who  encouraged  the  negro  woman  Elizabeth  to    Kbtohax 
remain  in  the  state.  Tbb  Nxw- 

It  may  not  be  improper  to  observe,  thoo^  not  before  ^ff^^^*^ 
the  Court  in  this  case,  that  Elizabetk  herself  seems  to  be    soad  Co» 
liable  under  the  9th  section  of  the  act,  to  the  same  penal* 
ties  for  coming  into  the  state  or  settling  here* 

Per  CWrJam^-^The  judgment  is  affirmed  with  costs. 

J,  &  Jettey  and  T.  W.  Oordany  for  the  appellant. 


Eetcham  v.  The  New  Albany   and   Salem  Railroad 
Company. 

8«ctioii  S  of  die  ict  proTiding  for  the  organizttioii  of  CfrcvitB  Courtfl,  Ac.,  •]>• 
proved  June  1, 18A9,  U  remedial  (being  intended  to  preTent  any  inoouTe- 
nienoe  or  fiulnre  of  jvstioe  in  case  of  the  disability  of  the  circuit  judge)  and 
18  to  be  liberally  constmed. 

The  lection  being  remedial,  and  in  some  meaanre  directory,  a  sitbfltantial  oom- 
pliaace  tiierewidi  is  sufficient 

An  instmction  relating  to  the  eridencey  will  be  presumed  to  haye  been  correct^ 
if  the  eridenoe  is  not  set  out  in  the  record. 

A  denial  imder  oath  of  the  deliyery  of  an  instrument  which  is  the  foundation 
of  an  action,  is,  in  effisct,  a  denial  of  its  exeeution. 

APPEAL  from  the  Monroe  Circoit  Court  m^^ 

Stuart,  J^ — Assumpsit^  institated  in  1861,  by  the  rail* 
road  company  against  Ketchamj  on  an  alleged  sabscription 
of  1,250  dollars  of  stock.  At  the  J.t«t£5^  term,  1851,  of  the 
Monroe  CSreoit  Court,  Keteham  pleaded  several  pleas, 
among  them  the  general  issue,  nul  Hel  corporation^  and  a 
special  plea  of  fraud,  which  led  to  issues  of  fact.  The 
other  pleas  it  is  not  material  to  notice. 

The  cause  was  continued  from  time  to  time  till  the  May 
term,  1853,  when  it  was  docketed  for  a  special  term  in  My 
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M^  T«ni,   of  that  jreur,  because  the  jndge  had  been  of  comiaeL    At 
^^^      the  special  tenn,  jadge  BickneU^  of  the  adjoimng  oiiciiit, 
KavcBAM    presided* 

TbbNsw-  At  the  Jidp  term,  Ketcham  had  leave  to  file  an  addi- 
^LixMi^nM'  *"^**  answer,  which  he  did  nnder  oath,  alleging  that  the 
BOAD  Go.  several  writings  in  the  declaration  mentioned  were  all  one 
and  the  same  writing;  that  though  signed  by  the  defend* 
ant,  it  was  never  by  him,  nor  by  any  person  lawfully 
anthorixed  by  him,  delivered  to  the  plaintifi^  or  to  any 
lawfully  authorized  agent  of  the  plaintifil 

Demurrer  to  the  answer,  because  it  did  not  show  facts 
sufficient  to  bar  the  action;  and  the  demurrer  was  sus- 
tained. Trial  by  jury,  verdict  for  the  plaintiff  for  1,286 
dollars  and  25  cents.  Motion  for  a  new  trial  overruled, 
and  judgment. 

During  the  progress  of  the  cause,  several  bills  of  excep- 
tions, were  taken;  but  none  of  them  purport  to  set  out  the 
evidence.  Several  errors  are  assigned,  but  in  this  state  of 
the  record  the  second,  third  and  fifth  alone  can  be  noticed. 

The  second  is,  that  judge  Bicknell  had  no  jurisdiction 
to  try  said  cause  and  render  judgment.  The  special  tenn 
was  held  under  the  third  section,  2  R.  S.,  p.  5.  Sundry 
irregularities  are  urged:  that  the  special  term  must  be  held 
not  exceeding  thirty  days  after  the  service  of  process,  &g. 
It  must  be  admitted  that  the  section  is  not  as  perspicuous 
as  it  might  be.  The  authorship  of  chapter  4,  in  which  it 
'  occurs,  has  been  repeatedly  attributed  to  the  judge  who 
delivers  this  opinion.  But  it  is  not  improp^  on  this  occa- 
sion to  say  that  such  is  not  the  fact  The  bill  in  relation 
to  Circuit  Courts,  prepared  by  the  ^^  committee  on  the  or^ 
ganization  of  Courts,"  was  house  bill  No.  123,  which,  on 
the  8th  of  Jkne,  1852,  was  laid  on  the  table,  because  ^a 
bill  on  the  same  subject  had  already  passed  both  houses.'' 
The  law  as  it  now  stands,  chapter  4,  in  relation  to  Circuit 
Courts,  was  bill  No.  123  of  the  senate;  and  is  entirely 
dlfiEerent  firom  tiiat  of  the  house. 

The  third  section  is  remedial — ^intended  to  prevent  any 
inconvenience  or  £ulure  of  justice  in  case  of  the  disability 
of  the  circuit  judge.    As  such  it  is  to  receive  a  liberal 
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c<»i8traotioiL    Id  ibis  Ugfat^  jNrooeedmgB  under  it  £ax  more    M^r  Tom, 
inegnlar  than  anything  oomplained  of  here,  were  sus-      i^S6. 


tamed.  Murpkg  v.  Barlow j  6  Ind.  B.  280.    If  it  were  to  be    Emtooam 
taken  literallj  and  imperative,  it  is  very  doubtfal  whether    xn  Nxw- 
any  Ck>Tirt  could  be  held  under  it.    But  regarding  it  as  a  qUJ^^Rau^ 
remedial  act,  in  some  measure  directory,  a  substantial  com-    boad  Co. 
pliance  is  sufficient.    We  are,  therefore,  of  opinion  that 
judge  BickneU  had  jurisdiction. 

The  third  error  assigned  is,  tiiat  the  instructions  given 
were  erroneous.  In  the  argument,  objection  is  urged  to 
one  instruction  only.  That  is  in  these  words:  ^Whether 
the  defendant  ever  delivered  to  the  plaintiff,  or  to  the 
plaintiff's  agent  or  agents,  any  such  writing  as  is  describ- 
ed in  the  declaration,  and  is  the  subject  matter  of  this  suit, 
is  immaterial,  under  the  circumstances  of  this  case." 

As  the  evidence  is  not  in  the  record,  we  do  not  know 
what  the  circumstances  were,  which,  in  the  opinion  of  the 
Court,  dispensed  with  the  delivery  of  the  writing  sued 
upon.  Nor  can  we  readily  conceive  what  circumstances 
could  dispense  with  an  element  so  essential  to  the  validity 
of  a  written  instrument.  It  may  perhaps  be,  that  under 
the  issues  joined,  the  demurrer  being  sustained  to  the  sbcth 
plea,  the  defendant  was  precluded  firom  raising  any  ques- 
tion as  to  its  delivery,  or  any  other  objection  going  to  its 
execution. 

The  fifth  assignment  of  error  is,  in  sustaining  the  de- 
murrer to  the  sixth  paragraph  of  the  defendant's  answer. 
That  was  an  answer  denying  the  delivery  of  the  writing 
sued  upon,  verified  by  affidavit.  To  deny  the  delivery  was 
to  deny  an  essential  part  of  the  execution  of  the  instru- 
ment He  might,  perhaps,  have  denied  the  execution 
generally;  but  for  greater  safety  he  made  the  ground  of 
denial  specific.  The  statute  provides  that  "where  a  wri- 
ting, purporting  to  have  been  executed  by  one  of  the  par^ 
ties,  is  the  foundation  of,  or  referred  to  in  any  pleading,  it 
may  be  read  in  evidence  on  the  trial  of  the  cause,  against 
such  party,  without  proving  its  execution,  unless  its  exe- 
cution be  denied  by  affidavit  before  the  commencement 
of  the  trial,  or  unless  denied  by  a  pleading  under  oath." 


394  CASES  IN  THE  SUPEEME  COURT 

MayTorm,  2R.S.,p.44.    1^6  Nxth  plea  or  answer  denied  under  ottth 
^^^*      the  delivery  of  the  writing  sued  npon.    That  was  in  effect 
Haddkh     denying  its  execution.    The  demurrer  assigning  for  cause 
JoHKfoir.    that  ^the  answer  did  not  state  facts  suflEicient  to  bar  the 
action,"  was  not  well  taken,  and  should  have  been  over- 
ruled   The  answer  was  in  substantial  compliance  witii 
the  statute.    See  Unthank  v.  The  Eknry  Coimty  TwrvpUee 
Compcmy^  6  Ind*  B.  125. 
For  this  error,  the  judgment  must  be  reversed. 
Per  Owriam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 
D.  McDonald  and  W.  A.  McKenzie^  for  the  appetlant. 
jR.  Crawford^  iot  the  appellees. 


Hadden  v.  Johnson. 


A  party  is  not  obliged,  as  a  general  mle,  to  adopt  any  particular  order  m  die 
introduction  of  testimony:  he  may  prove  the  Tazioos  ftds  in  his  esse  in 
the  order  which  he  prefers. 

Shcriif 's  sales  of  real  estate  are  within  the  statute  of  frauds ;  and  imleis  the 
sheriff,  when  he  strikes  off  the  property,  makes  some  note  or  memoiudiim 
of  the  sale,  he  can  not  compel  the  purchaser  to  comply  with  the  tenns 
thereof. 

But  if,  when  the  land  is  struck  off,  the  yendee  pays  the  purcfaase^nonef,  sod 
receives  a  deed  during  the  lifetime  of  the  execution,  the  circumstance  thst 
no  memorandum  of  the  purchase  was  made  by  the  sheriff  at  the  time  of  the 
sale,  wiU  not  aflbct  the  validity  of  his  title. 

A  parol  contract  for  the  sale  of  land,  is  voidable  merely,  and  not  void:  thi 
statute  does  not  wholly  vacate  it,  but  inhibits  the  bringing  of  an  action  to 
to  enforce  it.  The  parties  may  execute  it,  if  they  choose ;  but  they  can  not 
be  compelled  to  do  it. 

ru«d«r,         APPEAL  from  the  Putnam  Circuit  CJourt 

Davison,  J. — This  was  disseizin,  commenced  on  the 
11th  of  Ma^ch^  1852,  for  a  tract  of  land  in  Sullivan  county. 
On  change  of  venue,  the  cause  wad  tried  in  the  JMiam 
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Ciieait  Coart    Hodden  was  the  plaintiff  below  and  John-   ^^7  '^^"^f 
son  the  defendant    Plea,  not  gnilty.    Verdict  for  the  de-      J^SSG. 
fendant    New  trial  reftised  and  judgment.  Haddbn 

To  prove  title  to  the  premises  in  dispute,  the  plaintiff  Jobnsok. 
gave  in  evidence  two  judgments  rendered  by  the  Sullivan 
Gueait  Ck>mt,  one  in  favor  of  the  state  of  Btdianoy  on  the 
relation  of  the  auditor  of  Sullivan  county,  and  against 
Peter  Johnson  and  others,  for  1,502  dollars;  the  other  in 
&vor  of  the  state,  against  the  same  defendants,  for  1,227 
dollars.  He  also  gave  in  evidence  two  executions,  one  on 
each  judgment,  and  both  directed  to  the  sheriff  of  said 
ooxuity,  and  thereupon  offered  to  read  in  evidence  the 
several  returns  indorsed  on  the  executions.  These  returns 
state,  inter  alioj  that  the  sheriff,  by  virtue  of  said  writs, 
had  levied  on  the  land  now  in  controversy,  as  the  property 
of  Peter  Johnson^  and  on  the  10th  of  May^  1848,  at,  &c, 
sold  the  same  in  fee  simple  to  Hodden^  the  plaintiff,  for 
300  dollars,  and  that  he  paid  the  purchase-money.  The 
returns  are  dated  September  5,  1848.  Objection  being 
made  to  the  introduction  of  this  evidence,  the  Court  ruled 
*<that  unless  the  plaintiff  would  prove  that  the  sheriff,  at 
the  time  he  struck  off  the  land  at  the  aforesaid  sale,  made 
some  note  or  memorandum  thereof  in  writing,  the  returns 
would  be  excluded ;  and  the  plaintiff  failing  to  give  any 
evidence  of  the  making  of  such  note  or  memorandum  at 
said  time,  the  Ck)urt  thereupon  excluded  the  evidence." 
To  this  ruling  the  plaintiff  excepted,  and  then  informed 
the  Court  that  he  intended  to  take  the  question  of  law 
involved  in  the  exception  to  the  Supreme  Court,  which 
was  accordingly  ordered,  &c. 

If  these  returns  were  at  all  admissible,  and  we  think 
they  were,  it  was  error  to  exclude  them  on  the  ground  that 
their  admission  should  be  preceded  by  proof  of  a  note  or 
memorandum  of  sale ;  because,  as  a  general  rule,  and  this 
case  is  not  an  exception,  a  party  is  not  bound  to  adopt  a 
particular  order  in  the  introduction  of  testimony;  he  has 
a  right  to  prove  the  various  facts  in  his  case  in  the  order 
which  he  prefers.  4  Black£  174.— 9  Gill  &  John.  476— 
8  Dana  74—1  How.  (Miss.)  R.  247. 
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May  Term,  The  appellee,  however,  assumes  that  no  saah  note  or 
^Q^'  memorandum  was  made;  and  upon  that  assumption  he 
Haddbh  contends  that  Hodden  could  have  no  title,  under  the 
Jomrsoir.  sheriff's  sale,  to  the  premises  sued  for.  Sales  on  execu* 
tion  are  within  the  statute  of  frauds,  and  unless  the  abenS, 
when  he  strikes  off  the  property,  makes  some  note  or 
memorandum  thereof,  he  can  not  compel  his  vendee  to 
comply  with  the  terms  of  the  sale;  because  the  law  will 
not  allow  a  suit  to  be  sustained  upon  any  contract  for  the 
sale  of  lands,  unless  it  be  in  writing.  But  may  not  the 
sheriff's  vendee  perform  the  contract  without  suit?  Sup- 
pose he  bids  off  the  land,  pays  the  purchase-money,  and 
the  sheriff  fails,  at  the  time,  to  reduce  the  contract  to 
writing,  but  on  the  next  day,  or  during  the  life  of  the 
execution,  executes  a  deed  pursuant  to  the  sale,  which  is 
accepted  by  the  vendee,  would  such  deed  be  a  nullity? 
We  know  of  no  principle  or  authority  in  support  of  an 
affirmative  answer  to  that  question. 

The  appellee  refers  to  Chapman  v.  Banooodj  8  Black£ 
82.  The  only  point  decided  in  that  case  was  this:  '^If 
land  be  struck  off  at  a  sherifi^s  sale  to  a  bidder,  but  tiie 
land  be  not  conveyed  by  the  sheriff,  nor  the  purchase- 
money  paid,  the  execution-debtor's  title  to  the  land  is 
not  divested,  nor  is  the  judgment  satisfied  by  the  sale." 
There  seems  to  be  no  analogy  between  the  question  thus 
decided  and  the  one  presented  by  this  record.  Here  the 
returns  plainly  show  that  the  purchase-money  was  paid; 
and  the  inquiry  arises,  was  it  competent  for  the  sheriff 
though  no  note  or  memorandum  of  sale  had  been  made, 
to  execute  a  valid  deed  to  the  purchaser?  True,  in  Qugh 
man  v.  Harwoodj  it  is  said  that  ^'to  make  a  contract,  in 
such  co^e,  valid  under  the  statute  of  frauds,  a  memoran- 
dum in  writing  must  be  made  of  the  proceeding  at  the 
time  the  land  is  struck  off"  But  the  phrase  ^in  such 
case,"  as  used  by  the  Court,  at  once  shows  that  the  prin- 
ciple stated  was  intended  to  be  applied  to  the  case  before 
it,  And  not  to  cases  where  the  purchase-money  has  been 
paid  and  a  sherifi^s  deed  made  and  received  by  his 
Vendee. 
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HmU  V.  Oragy,  8  Blackf.  105,  is  also  relied  on  in  sup-  M*y  Tem, 
port  of  the  ruling  of  the  Court    That  was  an  action  by      ^^^' 
Greggj  the  sheriff,  against  Hunty  to  recover  the  price  of  a     Ha3>deh 
town  lot  purchased  by  him  at  a  sale  on  execution.    It    jomrsoir. 
was  held  that  the  sheriff  could  not  recover,  because  it  was 
not  proved  that,  at  the  time  the  sale  occurred,  he  made  a        *    < 
memorandum  thereof  in  writing,  nor  was  it  shown  that  a 
deed  for  the  lot  had  been  offered  to  the  purchaser.    We 
folly  accord  with  that  decision.     There  being  no  such 
memorandum.  Hunt  was  not  bound  to  pay  the  purchase- 
money,  though  a  deed  had  been  tendered.    This  is  really 
all  that  that  case  decides.    Its  application  to  the  point 
nnder  consideration  is  therefore  not  perceivable. 

It  has  been  decided  that  by  the  statute  of  frauds  a  parol 
contract  for  the  sale  of  land  is  voidable  merely,  and  not 
void.  The  statute  does  not  wholly  vacate  the  contract, 
but  only  inhibits  all  actions  brought  to  enforce  it.  15 
Mass.  82.-2  Rawle  63.— 15  Ala.  976.  This  exposition 
of  that  statute,  is,  in  our  opinion,  correct.  Where,  then, 
the  sheriff  sells  real  estate  on  execution,  but  makes  no 
memorandnm  of  such  sale,  it  may  be  that  neither  party 
to  the  contract  is  bound  to  execute  it,  because  the  law 
aflfords  no  remedy.  But  we  perceive  no  valid  reason  why 
the  parties,  if  they  please,  may  not  execute  such  contract, 
though  they  can  not  be  compelled  to  do  it.  If  Hodden^ 
the  plaintiff,  has  paid  the  amount  of  his  bid,  and  received 
a  sheziff's  deed  for  the  premises  in  contest,  made  in  due 
form  of  law  within  the  life  of  the  execution,  the  statute 
of  frauds  does  not,  it  seems  to  us,  apply  to  the  case.  And 
such  deed  should  be  held  valid,  whether  there  was  or  not 
a  memorandum  in  writing  made  at  the  time  of  the  sale. 
The  record  does  not  show  that  a  sheriff's  deed  was  offered 
or  given  in  evidence ;  nor  is  it  important  that  it  should. 
The  reserved  question  is  alone  before  us.  The  ruling  of 
the  Court,  in  effect,  admits  that  the  returns  were  legal 
evidence,  provided  the  plaintiff  would  first  show  a  note  or 
memorandum  of  the  sale,  in  accordance  with  the  statute 
of  frauds.  We  hold  that  the  returns  were  legitimate  evi- 
dence in  the  cause,  and  should  have  been  admitted  uncon- 
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Mmr  Tenn,   ditionally,  and,  fiirther,  that  such  memorandiim  was  not 
^^^'      essential  to  the  plaintifPs  recovery. 

PrrcHEB         GooKiNs,  J.,  having  been  concerned  as  counsel,  was  ab- 
Latcock.     sent. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec 

&  B.  Oookins  and  D.  R,  Eckels^  for  the  appellant 
J.  P.  UsheTy  for  the  appellee. 


Pitcher  and  Others  r.  Laycock  and  Others. 

A  coiiye3rance  of  land  by  an  infant  is  voidable  merely,  and  not  roid. 
Infkncj  is  nerer  presumed.    As  a  ground  of  relief,  it  most  be  shoim,  and  ai 

a  ground  of  defence,  it  most  either  be  pleaded  or  given  in  evidence. 
An  infant's  conveyance  of  land  by  baigain  and  sale,  may  be  disaffiimed,  od 

his  attaining  to  majority,  without  entry,  by  a  oonvqrance  to  another  penon. 
It  is  not  necessary  to  return  the  purchase-money,  in  order  to  disaflhin  inch 

conveyance. 

Tuetday,         APPEAL  from  the  Posey  Circuit  Court 

Davison,  J. — This  was  a  bill  in  equity,  filed  on  the  4tt 
of  December^  1847,  by  Joseph  and  Samuel  Laycock^  agaiiist 
John  Pitcher  and  others.  Th^  object  of  the  suit  was  to 
quiet  the  complainants'  title  to  certain  real  estate  described 
in  the  bill.     The  material  facts  of  the  case  are  these : 

The  land  in  contest  was  patented  to  one  Samuel  & 
MarrSj  who  died  in  1825,  leaving  Mary  Marrs  his  widow, 
and  the  following  named  children  and  heirs  at  law,  viz.* 
Elizabeth  Marrsy  Hannah  Marrs  and  Samuel  IL  MarrSy  jr. 
These  children,  at  their  father's  death,  were  all  min<Hs. 
Elizabeth  intermarried  with  John  Blair j  and  Hannah  with 
Joel  Marti'n.  Elizabeth  died  soon  after  her  marriage. 
After  she  died,  and  on  the  24th  of  Novemberj  1833,  Morn 
MarrSy  the  widow,  Samuel  JS.  MarrSy  jr.;  Hannah  Martm, 
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and  her  husband,  Joel  MarHih  and  the  said  John  Blair^  for  ^^y  I'erm, 
the  consideration  of  200  dollars,  jointly  conveyed  the  land      ^^^' 
to  one  George  Bright    At  the  date  of  this  conveyance,     Pitohbh 
Baimah  and  Samuel  were  still  minors.    Bright^  in  Novem-    Latoock. 
frer,  1835,  conveyed  to  Thomas  Jordanj  who  afterwards  sold 
the  same  land  to  John  N.  Lillestonj  for  1,000  dollars.    Of 
that  snm  800  dollars  were  paid  down,  and  for  the  balance, 
viz.,  700  dollars,  he  gave  Jordan  a  promissory  note,  and 
took  his  bond  to  secure  a  conveyance.    Lilleston^  in  Avr 
gustj  1837,  sold  to  Joseph  D.  CJarrj  and  assigned  him  said 
bond,  which,  in  August^  1839,  was  re-assigned  by  Carr  to 
IMlesUnL    After  this  Jordan  died,  leaving  Abey  Jordan 
his  widow,  and  as  his  heirs  at  law,  Dicep  Steely  William 
Steely  William  Jordan^  Jane  Bush  and  Isaac  Bush.    Said 
widow  and  heirs  are  made  defendants.    In  Jiily^  1839, 
Mairy  Marrs^  Hannah  Martin^  and  her  husband,  Joel  Mair^ 
tin^  for  the  purpose  of  avoiding  the  deed  by  them  made  to 
BrigUy  conveyed  the  land  to  Samuel  R.  MarrSj  jr.,  who, 
on  the  12th  of  Aprily  1840,  and  immediately  after  he  ar- 
rived at  full  age,  conveyed  it  to  Joseph  and  Samuel  Lay- 
cock,  the  complainants,  for  the  consideration  of  800  dollars. 
There  is,  in  the  conveyance  from  him  to  them,  a  clause 
which  leads  thus:    '^ Provided  that  the  covenants  of  war- 
ranty shall  not,  nor  shall  any  covenant  be  construed  or  un- 
deretood  as  extending  to  or  including  the  estate  or  interest 
which  George  Bright^  or  those  claiming  under  or  deriving 
title  through  him,  may  have  in  the  aforesaid  land."     On 
the  13th  of  April,  1840,  Lilleston  and  Carr,  by  deed,  re- 
leased and  quitclaimed  all  their  title  to  the  above  prem- 
ises to  the  complainants.    After  this,  the  heirs  of  Thomas 
Jordan  brought  ejectment  for  the  same  land  in  the  Posey 
Ciicoit  Court.    Notice  of  sxdt  was  served  on  the  com- 
plainants' tenant,  and  judgment  by  default  was,  at  the 
September  term  of  said  Court,  in  the  year  1840,  entered  in 
&Tor  of  said  heirs.    In  January,  1841,  Jordan^s  heirs  con- 
veyed the  land  to  Pitcher^  and  Pitcher  and  Lilleston  con- 
veyed to  Samuel  G.  Lilleston^  who  afterwards  conveyed 
it  to  Joseph  McLane.    Soon  after  the  latter  conveyance, 
McLane  died,  leaving  Anna  McLane,  his  widow,  and  John, 
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May  Term,  James,  Btmly  Elizabeth,  Joseph  and  Basea  MeLcme,  his  chil- 
^^^*      dren  and  heirs.    These  heirs,  with  their  mother,  the  said 
PiTOHXK     AnnOy  are  also  made  defendants.    Pitcher,  when  he  re- 
Latoocx.    ceived  his  conveyance  from  Jardcufifs  heirs,  bad  full  know- 
ledge of  all  the  several  deeds,  contracts  and  other  transac- 
tions before  stated    In  Aug%tst,  1847,  Hcmmah  WtlUams, 
who,  after  the  death  of  her  husband,  Joel  Martin,  had  in- 
termarried with  WilHs  WilUams,  jointly  with  her  husband, 
and  with  the  intention  more  effectually  to  avoid  the  deed 
to  George  Bright,  went  on  the  land  and  there  delivered  a 
conveyance  for  it  to  the  complainants. 

John  Pitcher  and  Samuel  O.  LiUeston  answered  the  bill 
All  the  McLanes,  except  Anna,  being  infants,  answered  by 
guardian  ad  litem.  The  other  defendants  were  defaulted. 
Upon  final  hearing,  the  Court  decreed  that  the  comjdain- 
ants  were  the  owners  in  fee  of  the  undivided  five-sixths 
of  said  land;  dismissed  the  bill  as  to  LiUeston  and  tiie 
McLanes;  and  enjoined  the  other  defendants  from  molest- 
ing the  complainants  in  their  titiie  to,  and  enjoyment  o^ 
the  premises. 

Elizabeth  Blair,  it  appears,  died  before  the  execution  of 
the  deed  to  Bright  At  her  death  she  was  the  owner  in 
fee  of  one-third  of  the  land.  By  the  law  regulating  de- 
scents then  in  force,  one-half  of  that  share  descended  to 
her  mother,  Mary  Marrs,  and  the  other  half  to  her  brother 
and  sister,  the  said  Samuel  and  Emnah.  Mary  Mam 
being  thus  the  absolute  owner  of  one-sixth  of  the  eotire 
property,  her  conveyance  to  Bright  vested  in  him  that 
which  had  descended  to  her,  without  any  subsequent  right 
of  avoidance  by  the  grantors,  or  either  of  them.  Henoe, 
the  decree  proceeds  upon  the  ground  that  the  deed  of  1833 
was,  so  far  as  it  included  five-sixths  of  the  estate,  avoided, 
but  that  as  to  the  one-sixth  it  was  irrevocable. 

When  Hannah  and  Samuel  conveyed  to  Bright,  they 
were,  no  doubt,  infants.  That  conveyance,  however,  was 
not  absolutely  void.  It  was  merely  voidable.  Infekncy  is 
a  personal  privilege,  and  can  be  taken  advantage  of  only 
by  the  infant  after  he  arrives  at  years  of  maturity.  He 
must  do  some  act  in  avoidance  of  his  deed,  bef(»e  a  peH' 
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Bon  occupying  lands  as  the  rightfnl  owner,  having  entered   May  Term, 
under  the  deed,  can  be  put  in  the  wrong.    In  the  case       ^^^* 
before  us,  the  inquiry  at  once  arises,  have  the  heirs  of    Pitchbb 
Samuel  R.  Marrs,  deceased,  avoided  their  deed  of  1833  ?    Latcock. 
The  record  shows  that  Hanitah  was  of  full  age  when  she 
conveyed  to  her  brother  SamueL    That  conveyance  was 
made  in  1839,  and  duly  recorded.    It  is  further  shown 
that  in  August^  1847,  with  her  then  husband,  she  went  on 
the  land,  and,  while  there,  delivered  a  deed  to  the  com- 
plainants.    Were  these  acts  of  Hatmah  sufficient  to  dis- 
affirm her  deed  to  Bright? 

As  a  general  rule,  if  a  person  out  of  possession  convey 
land  held  adversely,  the  conveyance  is  void,  on  the  ground 
of  maintenance.  6  Blackf.  99.-4  Ind.  B.  164.  But  does 
this  principle  apply  to  the  case  under  consideration  ?  In 
Jackson  v.  Bwrchin^  14  Johns.  R.  124,  the  Court,  referring 
io  the  ancient  law,  which  required  the  entry  of  an  infant, 
after  he  became  of  age,  to  avoid  a  feoffiment,  say,  "  If  he 
has  given  livery  of  seizin,  he  must  do  an  act  of  equal 
notoriety  to  disaffirm  the  first  act;  he  must  enter  on  the 
land  and  make  known  his  dissent.  If  he  has  conveyed  by 
bargain  and  sale,  then  a  second  deed  by  bargain  and  sale 
will  be  equally  solemn  and  notorious  in  disaffirmance  of 
the  first."  The  same  principle  is  held  in  Jackson  v.  Car" 
pentcTj  11  Johns.  R.  539.  There  it  is  said  that  the  doc- 
trine requiring  an  actual  entry  to  avoid  a  feoffinent  and 
livery  made  by  an  infant,  does  not  apply  to  a  bargain  and 
sale.  In  Tucker  v.  Morelandy  10  Peters  73,  judge  Storp 
refers  to  the  cases  in  Johnson^  and  says,  '<  The  Court  pro- 
ceed upon  principles  which  are  in  perfect  coincidence  with 
the  common  law,  and  are  entirely  satisfactory.  It  would 
seem,  not  only  from  principle,  but  authority,  that  the  in- 
fant can  manifest  dissent  in  the  same  way  and  manner 
by  which  he  first  assented  to  convey.  We  know  of  no 
principle  or  authority  that  contradicts  this  doctrine.  It 
seems  founded  in  good  sense,  and  follows  out  the  prin- 
ciple of  notoriety  of  disaffirmance  in  the  case  of  a  feoff- 
ment by  an  entry;  that  is,  by  an  act  of  equal  notoriety 
and  solemnity  with  the  original  act''  Jackson  v.  Burchin^ 
Vol.  VIL— 26 
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Ifftf  Tenn,   it  is  irae,  iB  in  one  respect  dissimilar^  the  case  at  bar: 
^0^'      the  lands  were  nncnltivated  and  unoccupied.     Still,  the 
PzTCKUt     decision  of  the  Ck>urt  upon  the  question  whether  entry 
Iatoook.    was  necessary,  is  not  placed  upon  that  ground     Indeed 
there  is  no  valid  reason  why  there  should  be  an  entry  in 
any  case  of  disaffirmance ;  it  could  not  result  in  benefit 
to  any  one;  and  the  law  does  not  require  idle  and  non- 
essential ceremonies*     This  view,  we  think,  is  fully  sus- 
tained by  principle  and  authority.    A  diifisrent  conclusion 
might  be  deduced  from  the  reasoning  of  the  Court  in  Bool 
V.  MiXy  17  Wend.  119.    We  are  not,  howey«,  indined  to 
follow  that  case. 

But  the  objection  of  non-entry,  had  it  been  well  taken, 
would  not  avsdl  the  appellants,  so  far  as  EJamuMs  title  is 
concerned,  because  she  actually  entered  upon  the  prem- 
ises, and  while  there  delivered  a  conveyance  to  the  com- 
plainants. 

The  next  inquiry  relates  to  the  deed  of  Samuel  K 
Ma/rrSj  jr.,  executed  on  the  12th  of  Aprils  1840.  By  the 
appellants,  an  inquiry  is  raised  as  to  whether  he  was  of 
fioll  age  when  that  deed  was  made.  The  proof  is  that  he 
was  bom  in  1819.  Tliis,  it  must  be  conceded,  leaves  it 
uncertain  whether  he  was  of  mature  age  when  the  com- 
plainants received  their  title.  But  upon  whom  rested  tiie 
onus  of  proving  the  exact  age  of  Samuel  K  Ma/rrs^  jr.,  at  the 
date  of  that  titie?  The  presumption  of  infancy  is  never 
indulged.  As  a  ground  of  relief,  it  must  be  shown,  and 
of  defence,  be  eitiier  pleaded  or  given  in  evidence.  This 
rule  is  well  settied,  and  plainly  relates  to  the  present  in* 
quiry.  Here  the  complainants  were  bound  to  prove  the 
nonage  of  their  grantor,  when  he  executed  the  deed  to 
Briffhtj  because  such  proof  was  essential  as  a  ground  of 
relief.  Still,  it  was  plainly  competent  fcnr  them  to  rest  theb 
case  on  the  presumption  that  he  was  not  an  infant  when 
they  received  his  conveyance.  It  was  for  the  defence  to 
repel  that  presumption.  We  must,  therefore,  in  the  ab- 
sence of  any  direct  proof  on  the  subject,  intend  that 
Samuel  K  Marrs^  jr.,  wbb  an  adult  when  he  made  his  deed 
to  the  complainants. 
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Bat  another  ground  is  assumed.  We  have  seen  that  ^^r  Tem, 
the  deed  under  which  the  complainants  claim  title,  con-  io56. 
tains  the  following  clause :  '^  Provided  that  the  covenant  Pitohsb 
of  warranty  shall  not,  nor  shall  any  covenant  be  construed  Latcook. 
or  understood  as  extending  to  or  including  the  estate  or 
interest  which  George  Bright^  or  those  claiming  under  or 
deriving  title  tiiroagh  him,  may  have  in  the  aforesaid 
land."  This  proviso,  it  is  said,  is  a  complete  ratification 
of  Bright s  title.  It  evidently  admits  that  Bright  may 
have  had  an  indefeasible  title  to  a  portion  of  the  land ; 
and  be  had  to  one-sixth  of  it,  conveyed  to  him  by  Mary 
Marts  by  her  deed  of  1833.  Here,  then,  was  an  estate 
not  voidable,  which  tiie  grantor  intended  to  except  firom 
the  operation  of  his  covenant  This  was,  no  doubt,  the 
object  of  the  proviso.  The  fact  that  he  did  convey  to  the 
complainants,  at  once  shows  that  he  did  not  intend  to 
affirm  his  prior  deed.  He  certainly  did  not  intend  to  con- 
firai  Bright 8  title,  by  doing  the  very  thing  calculated  to 
defeat  it  The  effect  of  the  proviso,  as  to  one-sixth  of  the 
estate,  was  to  reduce  the  deed  to  a  mere  quitclaim;  as  to 
the  five-sixths,  it  was  a  general  warranty.  This  seems  to 
be  its  fisur  construction. 

Again,  it  is  insisted  that  though  infants  may  rescind 
their  conveyances  of  land,  still  *^they  can  not  rescind  in 
part,  so  as  to  take  back  the  land  and  still  retain  the  pur- 
chase-money.*'  In  support  of  this  doctrine,  we  are  refer- 
red to  1  Ainericcm  Leading  Cases,  261,  where  it  is  said, 
'^  When  an  infant  goes  into  chancery  after  age  to  set  aside 
his  conveyance,  he  must  offer  in  his  bill  to  restore  the 
purchase-money."  This  may  be  correct.  It  is  not,  how- 
ever, applicable  to  the  case  before  us.  When  he  invokes 
the  aid  of  a  Court  of  equity,  he  may  be  required  to  do 
equity;  still,  he  has  the  right  to  disaffirm  without  seeking 
the  aid  of  any  Court  The  object  of  the  present  suit  is 
not  to  invalidate  Bright 8  deed,  but  merely  to  quiet  the 
complainants'  title  to  five-sixths  of  the  land.  Their  bill 
assumes  that  the  deeds  of  1839  and  1840  annulled  that  of 
1833,  so  far  as  they  claim  an  interest  in  the  premises;  and 
the  decree  recognizes  the  disaffirmance  by  the  Marrtf  heirs 
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May  Term,    as  a  settled  element  in  the  case.     Moreover,  it  has  been 
^^^'      expressly  decided  that  an  infant  who  has  conveyed  his 
Thb  BIarion  land,  may,  after  he  arrives  at  full  age,  disaffirm  the  con- 
8INKWA  Bail-  veyance,  before  returning  the  money  which  he  has  received 
BOAD  Co.    ^jj  t}j^  contract     Cressinger  v.  TTefcA,  15  Ohio  R.  156.— 
DiLLoir.      Tucker  v.  Moreland^  supra.    These  authorities  also  decide 
that  the  deed  of  an  infant  may  be  revoked  by  his  convey- 
ance of  the  same  lands,  without  entry,  after  he  arrives  at 
maturity. 

It  is  said  that  the  Circuit  Court  erred  by  its  failure  to 
decree  in  favor  of  the  defendants  for  improvements  made 
on  the  land;  but  in  looking  into  the  pleadings  and  proofs, 
we  perceive  nothing  sufficiently  definite  to  authorize  such 
allowance. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

D.  McDonald^  for  the  appellants. 

T.  O.  Jones  and  J.  E.  Blythe^  for  the  appellees. 


The  Marion  and  Mississinewa  Railroad  Compant  v.  - 

Dillon. 

Action  upon  certain  drafts  drawn  by  the  president  of  a  railroad  companj  vpaa 
the  treasurer,  for  the  payment  of  certain  snms  of  money,  &c    The  para- 
graphs npon  the  drafts  did  not  allege  that  the  drafts  had  been  presented  for' . 
payment,  nor  show  any  excuse  for  not  presenting  them.    AU^  tiiat  die; 
were  bad. 

Where  a  debt  is  dne  from  a  corporation,  and  it  is  the  dnty  of  one  officer,  or 
set  of  officers,  to  allow  demands,  and  draw  npon  another  officer  who  hss 
the  custody  and  is  charged  with  the  duty  of  disbursing  the  funds,  for  pay- 
ment, the  order  must,  as  a  general  rulBy  be  presented,  in  a  reasonable  timt» 
for  payment. 

TVesdtw,         APPEAL  from  the  Grant  Circuit  Court 
^    '  Perkins,  J. — Suit  by  Dillon  against  the  Marion  cmd 

Mississinewa  VaUey  Railroad  Company.  The  complaint 
contained  a  number  of  paragraphs,  some  of  them  describ- 
ing,  as  a  cause  of  action,  scrip  of  the  following  tenor: 
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'<  State  of  Adiana.    Part  No.  22.    No.  186.    The  trea-  May  Tem, 
surer  of  the  Marian  and  Mississinewa  Valley  JRailroad      IqOp* 
Companyj  pay  5  dollars  to  E.  Hackett.    Allowed  AvgtiBt  9,  Thb  Mabioh 
1858.    This  will  be  received  in  payment  of  all  dues  to  the  binswa  Bjazr 
company.    Marion^  August  9, 1853.    G.  Lomax^  president.    ^-^^  ^®" 
John  M.  WaUacej  secretary."  Dillok. 

The  paragraphs  on  these  scripts  did  not  aver  that  the 
scripts  had  been  presented  for  payment,  nor  show  any  ex- 
cuse for  omitting  so  to  present  them,  and,  hence,  were  bad. 

There  were  other  paragraphs  in  the  complaint,  alleging 
an  indebtedness  for  goods  sold,  &c 

A  demurrer  to  the  whole  declaration  was  overruled,  and 
rightly,  as  it  contained  some  good  paragraphs. 

The  defendant  answered,  denying  the  complaint.  The 
cause  was  submitted  to  the  Court  for  trial.  The  only 
evidence  given  or  offered  was  the  scripts  described  in  the 
coniplaint.     The  Court  found  for  the  plaintiff. 

The  defendant  moved  for  a  new  triiil,  because  the  evi- 
dence did  not  authorize  the  finding;  but  the  Court  over- 
ruled the  motion,  and  the  defendant  excepted. 
•  The  motion  should  have  been  granted.  Unless  some 
reason  existed  to  the  contrary,  these  scripts  (or  scrips) 
should  have  been  presented  in  a  reasonable  time  to  the 
treasurer  for  payment.  If  a  man  draw  a  bill  or  order  di- 
rectly upon  himself,  payable  immediately,  it  is  his  promis- 
sory note,  and  may  be  sued  on  accordingly.  In  such  case, 
be  is  the  payor  as  well  as  drawer,  and,  by  the  very  act  of 
drawing,  admits  he  is  to  pay,  and  that  he  has  not  then 
the  money  with  which  to  make  payment.  But  where  the 
debt  is  due  from  a  company,  and  it  is  the  duty  of  one 
officer  or  set  of  officers  to  allow  demands,  and  draw  upon 
another  officer  who  has  the  custody,  and  is  charged  with 
the  duty  of  the  disbursement  of  the  funds,  for  payment, 
such  order  must,  as  a  general  rule,  be  presented  in  a  rea- 
sonable time  for  payment.  For  authorities  supporting 
this  decision,  see  Hie  Wardens,  ^c.  of  St.  Jametf  Church  v. 
Moore  and  Dawes,  1  Ind.  R.  289 ;  Spongier  v.  McDanielj 
3  id.  275;  English  v.  I%e  Board  of  Trustees  of  the  Indiana 
Ashury  University ,  6  id.  437;  (xallagher  v.  Raleigh,  ante,  1. 
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May  Tenn,       Per  Curiam. — The  judgment  is  reversed  with  costs. 
^^^'      Cause  remanded,  with  leave  to  the  parties  to  amend  their 
Thb  Mabion  pleadings* 

POST  Bail-'     !>  ^om  DevafUer  and  J.  F.  McDowell  tor  the  appeUants. 
ROAD  Co.        ^  g^gg^  ^^  jy  2).  Thompson^  for  the  appellee. 

I/OMAX. 


The  Marion  and  Looansport  Railroad  Company  v, 

LOMAX. 

The  defendint,  by  miffering  a  default,  under  the  B.  8. 1852,  admitted  the  trath 
and  soffldency  of  the  complaint;  bat  since  the  atatnte  of  1855,  the  rok  ii 
otherwise. 

A  motion  in  arrest  of  judgment  is  an  affirmance  of  the  Tordict,  and  predndes 
a  motion  for  a  now  trial. 

After  a  defiEinlt  and  an  inqnest  of  damages,  tiie  defendant  moved  for  a  aewtriiL 

Hdd,  that  the  motion  was  not  a  proper  one. 

Hdd,  also,  that  the  proper  motion  wonld  have  been  to  set  aside  tte  bqiiest. 

'^^'  APPEAL  from  the  Grata  Circuit  Court 

Mauf  27. 

Perkins,  J. — Lomax  sued  the  Marion  and  Loganspori 
Railroad  Company,  in  debt  The  defendant  made  default 
The  plaintiff  introduced  his  evidence,  and  had  judgment 
for  his  damages.  The  defendant  then  appeared,  and  moved 
in  arrest  of  judgment  and  for  a  new  trial. 

The  Court  overruled  the  motions,  and  rightly.  The  d^ 
fault  admitted  the  truth  and  sufficiency  of  the  complaint 
Johnson  v.  Stebbins,  5  Ind.  R.  364.  Since  the  statute  of 
1865,  Liaws  of  1865,  p.  60,  the  rule  will  be  otherwise. 

No  exception  was  taken  to  the  admission  of  evidence. 

The  motion  in  arrest,  preceding  that  for  a  new  trial> 
affirmed  the  verdict,  and  cut  off  the  latter  motion,  even  had 
it  been  a  proper  one.  But  it  was  not  a  motion  adapted 
to  the  case.  There  had  been  no  trial;  the  default  pre- 
vented one;  and  there  could  be  none  tiU  the  default  waa 
set  aside.    No  motion  for  that  purpose  was  made. 
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The  only  motioii  the  defendant  could  make,  as  the  case  May  T«m, 

stood,  was  to  set  aside  the  inquest  of  damages.    No  such  *°^' 

motion  was  made.    See  De  Gaillon  v.  VAigley^  1  Bos.  &  Pishsb 

PoL  368.  Tmi  iSTAvs- 

Per  QiTMWu.— The  judgment  is  affinned,  with  5  per  JiiJ^^S- 

cent  damages  and  costs.  yijam  Rail- 

I  Fan  Devanter  and  J,  F.  McDowell^  for  the  appellants. 

A.  Steele  and  H  2>.  Thompsani  for  the  appellee. 


FisHEH  V.  The  Evanbville  and  Cbawfordsville  Rail- 
road Company, 

It  appeared  ftom  the  eridenoe  in  the  present  cMe,  that  the  W<Aa$li  RaUroad 
Companjf  and  the  EvansuiBe  and  llUnoia  RaUroad  Company  had  oonBolidated 
their  chartsn,  and  had  assumed  the  name  of  tiie  EvanavOk  and  Crawford^' 
tiiU  RttUroad  Company,  and  that  the  latter  companj  had  located  its  road 
within  half  a  mUe  of  the  public  sqaare  of  BockvUU,  in  Park$  county,  before 
tiie  expiration  of  eighteen  months  from  November  6, 1852. 

Sidt  opon  a  subscription  of  stock  to  a  railroad  company,  whereby  the  snb- 
•eribers  promised  to  pay  the  sum,  &c.,  for  eadi  share  subscribed,  "In  such 
manner,  and  in  such  proportion,  and  at  such  timea,"  as  the  company  should 
direct  The  answer  admitted  the  subscription  as  alleged  in  the  complaint, 
but  denied  the  other  ayerments. 

Bddf  that  personal  notice  of  a  call  for  stock  was  not  ze<iu]site. 

Beid,  also,  that  it  was  not  necessary  to  give  the  bo<^  containing  the  deftnd- 
safe  subscription  in  eridenoe. 

The  diarter  of  a  railroad  company  prescribed  a  form  in  which  subscriptions  of 
stock  should  be  taken,  and  also  provided  that  the  company  should  have  all 
powers  inddent  to  a  corporation  at  common  law.  A  subscription,  after  pur- 
■uhig  the  Umgoage  of  the  form  given,  contained  also  additional  stipnlatlona, 
not  inconsistent  with  those  prescribed,  and  which  by  the  common  law  it 
would  have  been  competent  for  the  parties  to  make.  Held,  that  the  sub- 
scription was  valid. 

The  S6th  and  27th  sections  of  the  charter  of  the  Wabaah  BaOroad  Company^ 
authortied  that  company  and  the  Evansville  and  lUinoU  Railroad  Company, 
so  fiu-  as  the  state  was  concerned,  to  consolidate  their  charters;  and  such 
consolidation  was  only  dependent  upon  the  consent  of  the  stockholders. 

By  an  act  of  1858,  the  consolidation  of  the  Wabath  Rodtroad  Company  KoAiSbi^ 
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May  Term,       EvanmrSU  and  JUinoU  Railroad  Companjf  wu  legalised,  and  the  name  of  the 
1856*  EvansviQe  and  CrawfordsviHe  RaUroad  Company  was  giyen  to  die  new  oom- 

I"  pany. 

FiBHBS 

Thb  Evaks-       appeal  from  the  Parke  Circuit  Court. 

cilwMMs.      Perkins,  J.— The  EvansviOe  and  Crawfordsville  Eail- 

TILLS  Bail-  rood  Company  sued  Fishery  on  the  following  subscription: 
^  We,  the  undersigned,  promise  to  pay  the  sum  of  fifty 

T^<Hf,  dollars  for  each  share  of  stock  set  opposite  to  our  names, 
in  such  manner,  and  in  such  proportions,  and  at  such 
times,  as  the  president  and  directors  of  the  Wabash  Railroad 
CJompamy  may  direct.  And  we  do  severally  consent  and 
agree  that  said  company  may,  at  any  time,  consolidate 
their  charter  with  the  charter  of  the  EvansviUe  and  Illinois^ 
or  EvansviUe  and  Vincennes  Railroad  Company;  and  that 
our  subscription  hereto  shall  be  good  in  favor  of  the  union 
company,  under  whatever  name  they  may  assume:  PrO' 
videdy  that  said  railroad  shall  be  finally  and  permanently 
located  from  Terre-Haute  to  Crawfordsville^  within  eigh- 
teen months  from  this  date;  and  that  said  road  shall  be 
located  within  one-half  mile  of  the  public  square  of  Rock- 
vilky  Parke  county,  Indiana;  and  that  all  stock  hereto  sub- 
scribed be  applied  to  the  construction  of  said  road,  be- 
tween Terre^Haute  and  Crawfordsville.  November  6, 1852. 
Alfred  Fisher. — Number  of  shares,  4." 

The  complaint  alleges,  that  the  Wabash  Railroad  Gm- 
pony  had  consolidated  with  the  EvansviUe  and  JBUnois 
Railroad  Company;  that  afterward,  on  the  4th  of  Marchy 
1853,  by  virtue  of  an  act  of  our  legislature  of  that  date, 
the  name  of  the  consolidated  company  was  changed  to 
that  of  the  EvansviUe  and  CrawfordsviUe  Railroad  Com- 
pany; that  said  road  was  finally  and  permanentiy  located 
from  Terre-Ha/ute  to  CrawfordsviUe,  within  half  a  mile  of 
said  public  square,  within  eighteen  months  from  the  date 
of  the  subscription;  and  that  the  appellee  had  ^'made  aU 
the  regular  and  legal  assessments  and  calls  on  said  defend- 
ant for  his  stock,"  of  which  he  had  notice. 

The  answer,  admitting  the  signing  of  the  paper  sued  on, 
denies  all  the  other  allegations  in  the  complaint. 

There  was  a  trial  by  the  Court     The  issues  were  found 
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for  the  appellee.    The  damages  were  assessed  at  207  dol-   ^^7  i*«rm» 
lars.  1856. 


A  motion  for  a  new  trial,  on  the  ground  of  the  admis-      I^shxb 
sion  of  improper  evidence,  and  beeanse  the  jBnding  was  thb  eVakb- 
contrary  to  law  and  the  evidence,  was  overruled.    Final  Jba^owS- 
judgraent  for  the  appellee.  villb  Bail- 

In  the  progress  of  the  trial,  exceptions  were  taken  to  the 
admission  of  certain  evidence,  and  a  bill  of  exceptions,  on 
the  ground  of  the  ruling  on  the  motion  for  a  new  trial, 
contains  all  the  evidence. 

Fisher  appeals  to  this  Court,  cmd  assigns  several  errors, 
which  it  is  not  necessary  here  to  repeat. 

Counsel  insist  that  the  judgment  below  should  be  re- 
versed— 

1.  Because  it  does  not  appear  that  the  road  had  been 
located  within  half  a  mile  of  the  public  square  of  Rockville* 

2.  Because  it  does  not  appear  that  the  roads  named  had 
consolidated. 

3.  Because  sufficient  notice  had  not  been  given  of  the 
call  for  assessments. 

4.  Because  the  subscription  of  stock  was  not  offered  in 
evidence. 

5.  Because  the  subscription  was  not  in  conformity  to 
the  statute.    And,  finally, 

6.  Because  the  companies  named  could  not  consolidate. 
The  manner  in  which  the  location  was  to  be  made  and 

evidenced,  was  specified  in  the  charter. 

^^  Sec.  11.  The  president  and  directors  aforesaid  shall 
cause  such  examination  and  survey  for  the  said  railroad 
to  be  made,  as  may  be  necessary  to  the  selection  of  the 
most  advantageous  Une,  location,  course  or  way  for  the 
said  road,  on  the  route  set  forth  in  the  2d  section  of  this 
act,  and  shall,  after  such  examination  and  survey  be  made, 
select,  and  by  certificates  under  the  hands  and  seals,  or 
under  the  hands  and  seals  of  a  majority  of  them,  designate 
the  line  [of]  location,  course  or  way,  which  they,  or  a  ma- 
jority of  them  shaU  deem  most  suitable  and  advantageous 
for  said  road,  a  copy  of  which  certificate  shall  be  filed  in 
the  clerk's  office  of  each  county  through  which  said  road 
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Hay  Term,  shall  pass,  and  be  recorded  and  preserved  in  said  derk'e 
^0^'  office  at  the  expense  of  said  corporation,  and  on  said  loca- 
FxsHBB  tion,  course  or  way,  the  corporation  shall  confitnict,  erect, 
ThbEtaks-  boild,  and  make  the  railroad  contemplated  by  this  act, 
viLLB  Ain>  tmless  the  said  corporation  shall  afterwards  find  it  neces- 
▼iLLB  IRaiv-  sary  to  change  or  alter  the  same. 

BOAi>  Co.  ugEo,  12.  When  the  route,  line,  location,  course  or 
way  of  the  said  road,  or  any  division,  portion  or  section 
thereof,  shall  be  determined  upon  as  provided  for  in  tiie 
preceding  section,  it  shall  be  lawful  for  tiie  said  company, 
by  its  officers,  agents,  engineers,  snpeiintendents,  contrac- 
tors and  workmen,  to  enter  on  the  said  line  [or]  location  of 
the  road,  and  to  erect  embankments,  bridges,  viaducts,  cul- 
verts, and  all  other  works  necessary,  to  lay  rails  thereon, 
and  to  do  all  other  things  which  shall  be  suitable  and  ne- 
cessary for  the  effectual  completion  of  the  said  road,"  &c. 

It  appears  by  the  record  that  surveys  had  been  made,  a 
route  selected  by  resolution  of  the  board  of  directors,  Sep' 
tember  5th,  1863,  and  designated  by  an  instrument  und^ 
seal,  but  without  date,  signed  by  the  president  and  direo 
tors,  which  was  filed  in  the  clerk's  office  of  Parke  county, 
3Iay  29, 1854,  being  five  months  before  this  suit  was  in- 
stituted. And  it  was  proved  by  parol  that  the  line  desig- 
nated ran  within  half  a  mile  of  tl^e  public  square  of  Parke 
county,  and  had  been  located  within  eighteen  months  of 
the  date  of  the  subscription  sued  on. 

On  the  second  point,  the  consolidation  seems  to  haTe 
taken  place  by  unanimous  resolutions  of  the  boards  of 
directors  of  the  respective  companies,  and  to  have  been 
followed  by  subsequent  action,  pursuant  to  the  terms  spec- 
ified, of  the  consolidated  company. 

The  third  point  is  settled  by  the  case  of  Ross  v.  The 
Lafayette  and  Indianapolis  Railroad  Company^  6  Ind.  B. 
297,  where  it  is  decided  that  personal  notice  of  a  call  for 
stock,  in  a  case  like  the  present,  is  not  required,  and  seems 
to  be  doubted  whether  any  is. 

In  point  of  time,  the  notice  in  the  present  case,  by  pub- 
lication, was  twenty  days. 

On  the  fourth  point,  we  are  of  opinion  it  was  not  neccs- 
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Baij  to  give  the  book  containing  the  subscription  of  stock   ^^7  T«nii» 
in  evidence.    The  answer  admitted  the  subscription  as  set      ^^^' 
out  in  the  complaint.     Under  the  old  practice,  it  is  true,      Fibrbx 
in  a  suit  upon  a  promissory  note,  it  was  necessary,  upon  Thb  EvAira- 
the  trial  of  the  general  issue  not  sworn  to,  to  produce  the  q^^!^^^ 
note  in  evidence,  and  leave  it  with  the  papers  in  the  cause,  ^nhim  Bail- 
to  be  surrendered  on  payment;  and  perhaps  it  may  be  so 
onder  the  new.     When  a  man  pays  a  promissory  note,  he 
is  entitled  to  a  surrender  of  it  for  destruction.    Not  so  on 
the  payment  of  an  instalment  of  stock  subscribed  to  a  cor^ 
poiation. 

The  fifth  objection  is,  that  the  subscription  was  not  con- 
fonnable  to  the  statute,  which  provided  that  in  each  of 
the  stock  books  opened  to  receive  embscriptions,  there 
should  be  written: 

"We,  the  undersigned,  promise  to  pay  the  sum  of  fifty 
dollars  for  each  share  of  stock  set  opposite  to  our  names, 
in  such  manner  and  proportions  and  at  such  times  as  the 
president  and  directors  of  the  Wabash  Railroad  Company 
may  direct.     Witness  our  hands,  this day  of ." 

The  statute  also  provided  that  the  corporation  should 
have  aU  powers  'incident  to  corporations  at  common 
law,"  &c. 

The  <' subscription,"  in  this  case,  contained  the  words 
required  by  the  statute.  It  also  contained  some  additional 
stipulations,  not  inconsistent  with  those  words,  which  it 
was  competent  for  the  parties  to  enter  into  under  the  com- 
mon law  power  to  contract.  If  those  stipulations  had 
been  upon  a  separate  paper,  they  could  not  have  been  ob- 
jected to.  Why  should  they,  then,  when  upon  the  same 
paper?  It  can  not  be  supposed  that  the  company  was  to 
be  restricted,  as  to  its  power  of  contracting,  to  the  one  con- 
tract contained  in  the  statute.  The  statute  does  not  so 
read.    We  think  the  subscription  was  valid. 

The  remaining  question  is  upon  the  power  to  consoli- 
date. 

In  the  charter  of  the  Evansville  and  Illinois  Railroad 
Company y  the  state  reserved  the  right  to  permit  other  com- 
panies to  connect  with  that  road,  without  specifying  the 
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May  Tern,   character  of  the  connection,  and  the  charter  of  the  Wabask 
^^^'      jRailroad  Company/  contains  the  following  sections: 
F18HBB  <<Sec.  26.     And  whereas,  by  [the]  35th  section  of  the 

The  Eyahb-  act  to  incorporate  the  EvansviUe  and  Illinais  BaUroad  Com- 
Cra^tpobob-  P^^y»  approved  Jamuxry  2, 1849,  it  is  provided  as  follows: 
TILLS  Rail^  'That  fiill  right  and  privilege  is  hereby  reserved  to  the 
citizens  of  this  state  and  the  state  of  Illinois^  or  any  com- 
pany hereafter  to  be  incorporated  under  the  authority  of 
either  of  said  states,  to  connect  with  the  said  railroad 
hereby  provided  for,  at  such  convenient  point  as  may  be 
selected  by  said  company  last  mentioned,  provided  said 
connection  shall  be  formed  with  said  raihroad  on  tarn 
usual  in  such  cases;  and  that  in  forming  such  connectioii 
no  injury  shall  be  done  to  the  works  of  the  company  here- 
by incorporated.'  Therefore,  be  it  enacted,  that  it  shall 
be  lawful  for  the  company  hereby  incorporated  to  construct 
and  connect  their  railroad  herein  contemplated  to  be  made 
with  the  said  railroad  of  the  said  Evansville  and  lUism 
Railroad  Company^  at  such  points  in  this  state,  north  on 
the  said  last-mentioned  road,  as  shall  have  been  con- 
structed at  the  time  of  the  desired  connection,  and  upon 
such  terms  and  conditions  as  axe  in  said  3dth  section  of 
the  said  EvansviUe  and  Illinois  Railroad  charter  provided. 
'<  Sec.  27.  And  it  is  further  enacted,  that  it  shall  be 
lawful  for  the  company  hereby  incorporated,  and  the  said 
Evansville  and  Illinais  Railroad  Company,  or  the  EvansvUk 
and  Vincennes  Railroad  Company,  to  consolidate  their  said 
charters,  and  may  become  one  company  under  the  several 
acts  of  the  incorporation  of  said  companies;  and  such 
company,  may,  and  shall  in  such  case,  have  all  the  rights, 
privileges  and  extensions  granted  in  the  corporation  char- 
ters of  the  incorporation  of  said  companies,  or  the  amend- 
ments thereto;  and  it  shall  and  may  be  lawful  for  said 
company,  when  so  consolidated,  to  assume  such  name  as 
the  directors  thereof  may  direct;  and  shall  thereafter  by 
such  name  be  known.  Provided,  that  in  case  of  such  con- 
solidation, there  shall  never  be  more  than  thirteen  directors 
of  said  company." 

These  sections,  we  think,  authorized  the  companies  to 


OF  THE  STATE  OF  INDIANA-  418 

consolidate,  so  far  as  the  state,  the  creator  of  them,  was    May  Term, 
concernecL     In  other  words,  they  expressed  the  consent  of      ^^^* 
the  state  to  snch  an  act     With  the  consent  of  the  stock-      Cofpis 
holders,  therefore,  it  could  take  place.     Their  subscription  ThbeVans- 
of  stock  under  such  charters  would,  of  itself,  probably,  be  a  J^^yoRp»» 
sufficient  consent    Here,  however,  the  appellant  gave  his  vilu»  Rail- 
express  consent    See  Carlisle  v.  The  Terre^Havte  and 
Richmond  RaUroaa  Company^  6  Ind  R.  316. 

It  may  be  remarked  that  by  act  of  the  legislature,  March 
4, 18S3,  the  acts  of  the  companies  in  consolidating  were 
legalized,  and  the  name  in  which  suit  is  brought  given  to 
the  new  company.     Laws  of  1853,  p.  111. 

Per  Ouriam. — The  judgment  is  affirmed,  with  10  per 
cent  damages  and  costs. 

E.  &  Terry y  D.  McDonald  and  W.  A.  McKenzie^  for  the 
appellant 

J.  P.  Usher^  for  the  appellees. 


Coffin  v.  The  Evansvillb  and  Crawpobdsville  Bail- 
road  Company. 

If  after  answer  filed  the  defendant  withdraws  hia  appearance,  it  would  seem 
that  the  answer  is  thereby  withdrawn,  and  that  judgment  may  be  rendered 
by  defimlt.    At  all  erents  judgment  nU  dicU  might  be  rendered. 

After  answer  filed,  the  defendant  withdrew  his  appearance;  whereupon  the 
Court  proceeded  to  try  the  cause,  upon  the  evidence,  and  found  for  the  plain- 
tiff. No  exception  was  taken.  E,dd,  on  appeal,  that  there  was  no  question 
before  tiie  Supreme  Court. 

APPEAL  from  the  Parke  Circuit  Court.  S^^' 

PsRKiNSy  J- — The  declaration  in  this,  is  precisely  like      ^ 
that  in  Fisher  v.  The  Evansville  and  CrawfordsviUe  RaiU 
road  Company^  the  preceding  case.     The  defendant  ap- 
peared by  counsel,  and  filed  an  answer  like  that  in  the 
case  of  Fishery  supra.    He  subsequently  came  into  Court 
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May  Teim, 
1866. 


BOWXH 


and  withdrew  hiB  appearance.  Afterwards  the  caae  was 
called,  default  of  appearance  entered,  and  interlocntctfy 
and  final  judgment  rendered  for  the  plaintiff  No  bill  of 
MoDoveLB.  exceptions  was  taken.    Appeal  to  this  Conrt. 

It  would  seem  that  on  the  withdrawal  of  appeaxance 
by  the  defendant,  the  case  stood  as  though  he  never  had 
appeared — stood  without  an  appearance;  and  as  there 
could  be  no  answer  where  there  was^no  appearance,  it 
would  also  seem  that  that  filed  on  appearance,  must  haye 
fallen  with  the  withdrawal  of  appearance,  and  that  judg- 
ment was  properly  rendered  upon  a  default. 

At  all  events,  judgment  of  nil  dicit  might  have  been 
entered. 

But  the  judgment  in  this  case  was  neither  nU  dicUj  not 
by  default.  The  Ck)urt  regularly  tried  the  case  upon  evi- 
dence,  and  found  for  the  plaintiff;  and  as  no  exception  was 
taken,  there  is  no  question  before  this  Court 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

E.  &  Terryy  D.  McDonaM  and  W.  A.  McEemie^  for  the 
appellant. 

J.  P.  Ushery  for  the  appellees. 


BOWEN   V.   McDoUGLE. 


The  plaintiff  having  roooyered  a  judgment  against  the  defendant,  the  litter 
moTed  the  Court  to  tax  the  costs  of  several  witnesses  who  had  been  smn- 
moned  hj  the  plaintiff  and  not  examined,  against  him.  Only  a  part  of  the 
record  was  before  the  Supreme  Court,  and  it  not  appearing  necessarilj  from 
it  that  the  Court  must  have  erred,  hdd,  that  every  presumption  was  in  fiiTor 
of  the  action  of  the  Court.  Held,  alfio»  that  the  motion  should  have  beea 
supported  by  an  affidavit  of  merits. 

The  statute  authorizing  questions  of  law  to  be  reserved  and  to  be  brought  to 
the  Supreme  Court  on  a  part  of  the  record  only,  requires  that  the  bill  of  ex- 
oeptbna,  or  some  other  part  of  the  reoord,  shall  show  tiiat  the  par^  notiM 
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tbe  Coort  of  his  inttotiaii  to  bring  up  the  case  upon  Ae  (piMtioii  retervcd,    liiy  Twin, 
giTing  the  Court  an  opportonitj  to  determine  what  part  of  the  record  would        1856. 
present  the  question  truly.  — — 

BOWJUT 

APPEAL  from  the  Decatur  Circuit  Court  MoBouoi^. 

G00KIN8,  J. — A  bill  of  exceptions  in  this  cause  states 
that,  at  the  proper  time,  the  defendant  moved  the  Court  to  Muy  27.' 
tax  the  plaintiff  with  the  fees  of  certain  witnesses,  and  the 
fees  and  mileage  of  summoning  them,  who  had  been  sum- 
moned by  the  plaintiff  and  not  examined.  The  action 
was  for  slander,  and  on  the  trial,  but  before  the  jury  were 
sworn,  the  defendant  withdrew  a  paragraph  of  his  answer 
which  alleged  the  truth  of  the  slanderous  words  charged, 
and  the  cause  was  tried  on  the  defendant's  denial  of  the 
speaking  of  the  words.  Verdict  and  judgment  for  the 
plaintiff 

It  appears  that  ten  witnesses  summoned  for  the  plaintiff, 
were  not  sworn;  that  he  examined  but  one  witness  and 
rested;  and  that  no  testimony  was  offered  by  the  defend- 
ant The  motion  was  resisted  by  the  plaintiff,  on  the 
gronnd  that  the  examination  of  these  witnesses  was  ren- 
dered unnecessary,  by  the  withdrawal  of  the  allegation 
justifying  the  slanderous  words. 

No  part  of  the  record  is  brought  before  us,  except  what 
relates  to  this  motion.  From  what  appears,  we  are  not 
authorized  to  say  the  Circuit  Court  erred  in  refusing  it 
The  paragraph  justifying  the  slander  may  have  been  filed 
at  a  previous  term,  and  the  cause  may  have  been  con- 
tinued to  prove  that  issue,  which  the  record  may  show.  In 
the  absence  of  the  record,  all  presumptions  are  in  favor  of 
the  action  of  the  Court 

We  have  a  statute  authorizing  questions  of  law  to  be 
reserved  and  to  be  brought  up,  on  a  part  of  the  recoMl 
only;  2  R.  S.,  p.  116,  s.  347;  but  this  record  is  not  made 
in  conformity  to  that  statute.  In  such  a  case,  the  bill  of 
exceptions,  or  some  other  part  of  the  record,  must  show 
that  the  party  gave  notice  of  his  intention  to  bring  up  the 
case  upon  the  question  reserved,  giving  the  Court  an  op- 
portunity to  determine  what  part  of  the  record  would 
present  the  question  truly.    This  has  not  been  done. 
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May  Term,       Further,  we  think  the  defendant  should  have  snppc^ted 
^^^'      his  motion  by  an  affidavit  showing  that  he  had  merits  in 
Rtak       it     The  general  role  is  that  a  judgment  carries  costs;  2 
Vanlakd-    R-  S.,  p.  126,  s.  396;  and  if  a  party  would  take  his  case  oat 
i>'GiiAx.     ^f  ^jjg^ij  j^^^  Yie  should  at  least  show  that  he  has  merits  in 
his  motion.     From  what  appears,  it  is  highly  improbable 
that  the  defendant  would  have  made  such  an  affidavit 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
X  Robinson^  for  the  appellant 


Ryan  v.  Vanlandingham. 


138  Ml  ^^  oonadtution  of  IlUnou  adopted  in  1818,  dearly  recognizes  the  legal  coipo- 

i   7   Ott  "^  existence  of  the  Bcmk  ofHUnoU,  preyionslj  chartered  by  an  act  of  the 

|lJ56  461  temtorial  legislatare,  and  its  corporate  existence  has  also  been  folly  lecop- 

nized  by  yarioos  acts  of  the  Illinois  legislature,  and  especially  by  an  act  of 

1835,  extending  its  charter  for  twenty  years. 

If  a  promissoiy  note  be  giyen  to  a  company  as  a  corporation,  the  maker  is 
estopped  (if  the  corporation  conld  haye  had  a  constitutional  existence)  fion 
denying  that,  at  the  date  of  the  note,  the  company  was  a  corporation. 

To  hold  legislatiTe  enactments  of  a  sister  state  inyalid,  on  the  ground  of  a  rap- 
posed  conflict  with  the  oonstitntion  of  that  state,  and  especially  when  tk 
legislature  of  such  state  has,  by  repeated  enactments,  reoogmied  tfiem  « 
yaUd,  would  be  a  delicate  matter,  and  would  require  a  case  free  from  donbt 

By  the  proyision  in  the  constitution  of  lUirunM  prohibiting  all  other  banks  or 
monied  institutions  bnt  those  already  provided  by  law,  except  a  state  bank 
and  its  branches,  banks  then  in  being  were  exempted  from  the  prohibitioD, 
and  might  be  continued  during  the  pleasure  of  the  legislature. 

The  general  act  of  the  legislature  of  Illinois,  passed  in  1833,  limiting  the  rate  of 
interest  to  12  per  cent.,  upon  special  contracts,  can  not  be  regarded  as  part 
of  the  charter  of  the  BoaJc  oflUmois,  nor  as  conferring  any  rights  on  tbst 
institution. 

A  corporation  must  be  goyemed  by  the  law  which  created  it,  and  by  tbose 
Icgislatiye  enactments  which  in  terms  apply  to  it. 

At  the  common  law  a  contract  tainted  with  usury  was  void. 

The  act  extending  the  charter  of  the  Bank  of  Illinois,  aathoiized  interest  to  In 
taken  upon  loans  for  six  months  or  under,  at  ^e  rate  of  6  per  cent,  per 
annum,  and  upon  loans  for  a  longer  period  than  six  months,  at  tiie  rate  of  8 
per  cent,  per  annum.    There  was  also  an  act  of  the  l^;islatnre  of  that  stale 
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•dopdng  the  common  law.    The  defendant  eatecntad  to  the  hank  a  note  for    May  Term, 
3,000  doUare,  payable  six  months  after  date,  with  a  stipulation  for  the  pay-        1856. 

mcnt  of  interest  at  the  rate  of  8  per  cent,  per  annnm  after  maturity.    Held, 

duit  the  contract  was  not  nsurions.  Z^ 

Tbe  nilee  of  oonstmction  appttcablo  to  legislation  on  subjects  hi  which  the  peo-  Vanlakd- 
pie  at  laigo  ai-e  interested,  are  essentially  diiferent  from  those  which  apply  to  imgbax. 
pttrato  grants,  to  indlTiduals  or  artificial  persons,  of  powers  and  pririleges 
conferred  to  be  exercised  with  special  reference  to  their  own  adyantage.  The 
fonaer  are  to  be  expounded  liberally  and  beneficially,  to  efiectnate  the  pur* 
pesos  for  which  they  were  created;  the  latter  are  to  be  eonstrqed  strictly  as 
sgsinst  the  grantees. 

The  legislature  of  Illinois,  in  1843,  passed  an  act  to  put  the  Bank  oflUinois  into 
liquidation,  and,  in  1845,  a  supplementary  act  was  passed,  which  prorided 
that  all  the  effects  of  the  bank  should  be  transferred  to  four  assignees.  It 
then  required  that  the  real  estate  should  be  conveyed  to  all  the  assignees 
jointly,  and  that  the  personal  effects  of  the  bank  at  S,  and  of  the  branch  at 
L.  should  be  assigned  to  A.  and  B.,  and  of  the  other  branches  to  the  other 
assignees;  but  it  did  not  require  that  it  should  be  done  jointly,  with  or  with- 
out the  right  of  surriTorahip.  Tbe  bank  afterward  assigned  the  note  upon 
which  the  present  suit  was  brought,  (which  belonged  to  the  bank  at  5.)  to 
A,  sad  B,  and  the  sunriyor,  and  A.  haying  died,  B,  brought  suit  upon  the 
note. 

Hdd,  that  an  assignment  of  the  note  to  A,  and  B.,  with  the  right  of  surmor- 
ship,  was  aathoriaed  by  the  act 

Eddy  also,  that  the  circumstance  that  the  act  contained  a  provision  for  filling 
▼acondes,  and  that  the  vacancy  occasioned  by  A.'s  death  was  not  filled,  did 
not  render  the  assignment  inoperative. 

Bdd,  also,  that  tiie  assignment,  independent  of  the  statute,  created  a  common 
law  light,  which  the  creditors  of  the  bank  had  a  right  to  have  enforced  for 
their  benefit,  whether  by  both  assignees  or  by  the  survivor,  and  whether  in 
or  out  of  the  time  prescribed  by  the  act. 

Bdd,  also,  that  B.  had  a  right,  in  this  state,  whether  clothed  with  the  legal  title 
or  not,  to  sue  as  a  trustee  upon  the  note. 

The  17th  section  of  said  act  of  1845  was  not  designed  to  limit  the  assignees  to 
sue  within  four  years;  nor  was  the  act  of  1849  "for  the  relief  of  the  as- 
signees" of  said  bank,"  and  to  extend  die  time  for  the  liquidation  of  the 
affUrs  of  said  bank,"  designed  to  limit  then:  right  to  sue  to  Jimuary  1, 1851. 

It  u  a  general  mlo  in  the  construction  of  remedial  statutes,  that  the  time  within 
which  an  act  is  to  be  done  is  not  to  be  treated  as  essential,  unless  it  is  made 
so  by  the  act  in  express  terms. 

An  extinguishment  of  the  debts  due  to  a  corporation,  follows  upon  ita  dissolu- 
tion, only  where  there  is  no  legal  provision  to  prevent  it 

The  debts  due  to  the  Bank  o/IUinoU,  after  the  assignment  thereof  to  trustees 
for  the  benefit  of  creditors,  by  the  act  cited,  had  the  same  force  in  the  hands 
of  the  assignees,  after  the  dissolution  of  the  corporation,  as  the  rights  and 
credits  of  deceased  persons  in  the  hands  of  their  representBtivea. 

A  seizure  of  the  property  of  a  corporation  is  different  from  a  forfeiture  and 
eeiznre  of  ito  fimnchises. 

Vol.  VIL— 27 
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Mmj  Term,       APPEAL  fiom  the  Vanderbwrgh  Ciicait  Court 

^^^'  G00KIN8,  J. — This  action  was  brought  by  JByan,  as  as- 

Btav       signee  of  the  Bank  of  Illinois^  against  Vcmlandinghamj  as 

Tavlahd-    the  maker  of  two  promissory  notes,  each  for  the  sam  of 

zmQMMM.     3^000  dollars,  payable  to  the  president,  directors  and  com- 

Tugfjiay,      ps^y  of  s^d  bank,  dated  at  Shawneetoumj  one  March  5, 

^<^S7.       1841,  and  the  other  Map  5,  1841,  each  due  six  months 

after  date.     The  first  note  contains  a  stipulation  for  the 

payment  of  interest  at  the  rate  of  8  per  cent,  per  annrnn, 

after  maturity;  the  second  for  the  payment  of  6  per  cent 

after  maturity. 

The  complaint  contains  several  enactments  of  the  teni- 
torial  and  state  governments  of  Illinois.  The  first  is  the 
act  of  incorpomtion  of  the  Bank  ofllUnaiSj  passed  by  the 
territorial  legislature,  approved  December  28,  1816,  which 
was  to  expire  Tanua/ry  1, 1837;  the  second,  an  act  passed 
by  the  state  legislature,  approved  February  12,  1835,  con* 
tinning  the  act  of  incorporation  for  twenty  years  from 
January  1,  1837.  On  the  25th  of  February,  1843,  an  act 
was  passed  for  putting  the  bank  into  liquidation,  and  an 
act  supplemental  thereto  was  approved  February  28, 1845. 
The  corporation  was  required  to  accept  or  reject  the  piofi- 
sions  of  the  latter  act  within  thirty  days;  and  within  that 
time  it  was  accepted  by  a  resolution  of  the  board  of  direc- 
tors. It  required  the  bank  to  make  an  assignment  of  aO 
its  effects,  real  and  personal,  to  Caldwell^  Byan  (the  plain- 
tiff,) Hardin  and  Dunlap.  The  real  estate  was  to  be 
assigned  to  all  the  assignees  jointly;  the  personal  estate, 
rights,  credits  and  debts  due  to  the  bank  at  Shawneeioicn 
and  the  branch  at  Lawrenceville,  were  required  to  be 
assigned  to  Caldwell  and  Ryaji,  and  those  due  to  the 
branches  at  Jadesonvillej  AUon  and  Peking  to  EJardim  and 
DwUap.  On  the  10th  of  Aprils  1845,  the  bank  made  an 
assignment,  pursuant  to  the  requirements  of  this  act,  to 
Caldwell  and  Ryan^  of  the  personal  effects  of  the  bank  at 
ShavmeeUmmj  and  delivered  to  them  the  notes  set  forth  in 
the  complaint  The  assignment  is  to  them  and  the  sur- 
vivor of  them. 


1X«HAM. 
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On  the  10th  of  Febrvaryj  1849,  an  act  was  passed,   May  Term, 
enlarging  the  time  for  dosing  np  the  affairs  of  the  corpo-      ^^*^' 
ration  until  Jofnuary  1, 1851.    After  the  passage  of  this  act,       Btav 
and  before  the  commencement  of  the  suit,  Caldwell,  the    VahIavd- 
co-assignee  of  Rytm,  died.    The  several  acts  and  the  as- 
signment are  made  exhibits,  and  refeired  to  by  proper 
avennents;  and  there  are  other  acts  of  the  legislature  of 
lUinais  annexed  to  the  complaint,  and  embodied  in  the 
record  by  agreement,  which  will  be  noticed  hereafter. 

The  defendant  demurred  to  the  complaint.  The  Cir- 
coit  Ck>urt  sustained  the  demurrer,  and  gave  judgment  for 
the  defendant.     The  grounds  of  demurrer  are  as  follows: 

First.  That  the  territorial  legislature  had  no  power  to 
charter  a  bank. 

We  do  not  think  it  necessary  to  decide  whether  the  ter- 
ritorial government  had  or  had  not  power  to  charter  a 
bank.  A  section  of  the  constitution  of  JUinais  is  made  a 
part  of  the  record,  which  is  as  follows:  <<  There  shall  be  no 
other  banks  or  monied  institutions  in  this  state  but  those 
abeady  provided  by  law,  except  a  state  bank  and  its 
branches,  which  may  be  established  and  regulated  by  the 
general  assembly  of  the  state,  as  they  may  think  proper.'' 
This  was  adopted  in  1818,  and  clearly  recognized  the  legal 
existence  of  the  corporation.  Its  existence  has  ako  been 
folly  recognized  by  the  legislature  of  that  state,  by  the 
various  enactments  embodied  in  the  record,  and  especially 
by  the  act  of  1835,  extending  its  charter  for  twenty  years* 

But  the  appellee  insists  that  the  act  of  1835  was  inope- 
rative for  two  reasons :  1.  Because  it  is  not  averred  that  the 
corporation  accepted  the  act;  and,  3.  Because,  if  accepted, 
it  riolated  the  section  of  the  constitution  above  quoted; 
the  extending  of  the  charter  being,  it  is  insisted,  equivalent 
to  the  granting  of  a  new  one. 

The  first  objection  is  answered  by  an  estoppel  arising 
out  of  the  contract  If  the  corporation  could  have  had  a 
constitutional  existence,  at  the  time  the  notes  were  exe* 
cnted,  the  defendant  having  contracted  with  it  as  such, 
can  not  be  allowed  to  deny  it.  J:>hn  v.  The  Farmers^  ami 
Mechanics'  Bankj  2  Blackf.  367. 
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Maj  Tann,   stdt  was  to  be  institated  against  the  corporation  in  the 

^^^'      name  of  the  state,  a  receiver  was  to  be  appointed  who  was 

Btah       to  perform  the  same  duties  prescribed  to  the  assignees. 

Yaklaxx)-    In  the  performance  of  these  duties,  the  pnUic  had  a  laige 

iivoHAM.     interest.     They  were  not  essentially  different  from  thoee 

committed  to  administrators  of  the  estates  of  decedents. 

The  rules  of  construction  applicable  to  legislation,  on 
subjects  in  which  the  public  at  large  are  interested,  are 
essentially  different  from  those  which  apply  to  private 
gmnts  to  individuals  or  artificial  persons,  of  powers  and 
privileges  conferred  to  be  exercised  with  special  reference 
to  their  own  advantage.  The  former  are  to  be  expounded 
Uberally  and  beneficially  to  effectuate  the  purposes  for 
which  they  were  enacted;  the  latter  are  to  be  constraed 
strictly  as  against  the  grantees.  Bradley  v.  The  New-York 
(md  New'Haven  Railroad  Companyj  21  Coim.  294  We 
shall  perceive  the  frequent  application  of  this  rule,  as  we 
proceed.  With  this  view  of  the  nature  of  these  acts,  we 
are  prepared  to  examine  their  details,  as  far  as  may  be 
necessary  in  determining  the  two  questions  arising  under 
the  third  cause  of  demurrer. 

1.  Can  Rpafiy  Caldwell  being  dead,  maintain  this  action? 

The  assignment  was  made  to  Caldwell  and  JRyaN,  and 
the  survivor  of  them;  and  the  question  is,  was  it  autho- 
rized to  be  so  made?  The  act  does  not  prescribe  any  pa^ 
ticular  f<Mrm  of  assignment.  It  provides,  in  general  terms, 
that  all  the  effects  of  the  bank  shall  be  transferred  to  four 
assignees.  It  then  requires  the  real  estate  to  be  conveyed 
to  all  the  assignees  jointly,  and  that  the  personal  effects  of 
the  bank  at  Shawneetaumy  and  of  the  branch  at  Lawrence* 
vUle^  shall  be  assigned  to  Caldwell  and  JR^on,  and  of  tlie 
other  branches  to  the  two  other  assignees;  but  does  not 
require  that  it  shall  be  done  jointly,  or  with  or  without  the 
right  of  survivorship.  We  think  the  assignment  made  by 
the  bank,  with  the  right  of  survivorship,  was  authcviised  by 
the  act,  there  being  no  requirement  upon  the  corporation 
to  make  it  otherwise.  It  is  true,  it  contains  a  provision 
for  filling  vacancies,  but  that  the  vacancy  occasioned  by 
CaldwelPs  death  was  not  filled,  did  not  render  the  assign* 
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ment  inoperatiYe.    Perhaps,  had  the  qnestiim  arisen  solely   ^^7  Tma^ 
apon  the  appointment  contained  in  the  act,  independent      ^^^* 
of  the  aasignmenti  it  might  have  reqnixed  a  different  solu-       Stah 
tion.  VAiniAjni- 

The  remaining  question  in  the  case  is,  whether  the     ^^^^^' 
right  to  sue  had  expired  by  efflux  of  time,  when  this 
action  was  conmienced. 

The  17th  section  of  the  act  of  February  28, 1845,  is  as 
follows: 

"The  assignees  shall  have  four  years  firom  the  passage 
of  this  act,  to  make  final  settlement  of  the  affiairs  of  the 
bank,  without  hindrance,  otherwise  than  is  provided  in 
this  act,  any  law  to  the  contrary  notwithstanding;  and  the 
debtois  of  the  said  bank  shall  be  allowed  the  said  term  of 
four  years  for  the  payment  of  all  debts  due  to  the  said 
bank,  by  paying  the  same  in  four  equal  annual  instal* 
ments,  with  6  per  cent,  interest,  to  be  secured  to  said  bank 
by  four  notes,  with  good  approved  security,  payable  in 
one,  two,  three  and  four  years  from  the  date  of  the  assign- 
ment to  said  assignees,  or  the  reception  of  the  assets  by 
Bald  receiver  or  receivers,  as  the  case  may  be,  whether  the 
debts  be  due  or  not,  judgment  or  otherwise.'^ 

The  act  of  FebruaoTf  10, 1849,  is  entitled  <'an  act  for  the 
idief  of  the  assignees  of  the  Bcmk  ofllUnoiSy  and  to  ex* 
tend  the  time  for  the  liquidation  of  the  affiurs  of  said 
bank."  It  provides  that  the  time  for  the  liquidation  of  the 
a&irs  of  said  bank,  pursuant  to  the  provisions  of  an  act, 
&c^  (reciting  the  title  of  the  act  of  1845,)  be  and  the  same 
is  hereby  extended  to  the  first  day  of  January^  1861." 

It  is  evident  that  the  period  of  four  years  for  making  a 
final  setdement  of  the  affidrs  of  the  bank,  as  provided  in 
the  above  17th  section,  was  not  designed  as  a  limitation  of 
the  power  of  the  assignees  to  sue  within  that  time  CHily. 
The  period  of  four  years  is  from  the  passage  of  tiie  act,  jFeA- 
ruary  28, 1845,  and  it  took  eflfect  from  its  passage.  The 
bank  had  thirty  days  in  which  to  accept  or  reject  it;  and^ 
if  accepted,  the  assignment  viras  to  be  made  vrithin  thirty 
days  after  acceptance.  If  rejected,  the  business  was  to  go 
into  the  hands  of  a  receiver.    The  assignees,  or  receiver, 
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Mbj  Tmb,   aocofding  to  the  fieuH;,  were  required  to  give  debton  of  the 
^^^*      bank  four  years  from  tke  date  of  the  asngnmeni  by  the 
Btav       former,  or  the  receipt  of  the  assets  by  the  latter,  for  the 
VAHi^oni-    payment  of  their  debts,  on  executing  notes  with  surety, 
nroHAx.     payable  in  four  yearly  instalments.    The  last  instalments 
could  not  become  due  until  some  time  after  four  years 
from  the  passage  of  the  act.     Consequently,  if  the  four 
years  here  mentioned  should  be  regarded  as  a  limitation 
of  the  power  to  sue  within  that  time,  a  fourth  part  of  the 
debts  due  the  bank  were  liable  to  be  lost.    Such  a  con- 
struction is  too  absurd  to  be  tolerated;  and  yet  this  act  is 
as  explicit  as  to  time,  as  that  of  1849. 

The  latter  act  extends  the  time  for  liquidation,  pursuant 
to  the  provisions  of  the  act  of  1845,  to  January  1,  1851. 
This  part  of  the  act  contains  no  negative  words.  Are  we 
authorized  to  add  the  words  ^^and  not  after,^  by  impli- 
cation? 

In  The  Hartford  and  New^Haven  Railroad  Compaimi  t. 
Kermedyy  12  Conn.  499,  it  was  said  that  where  a  liberal 
construction  is  necessary  to  carry  into  effect  the  object  of 
a  remedial  statute,  although  it  be  introductory  of  a  new 
law,  no  negative  ought  in  general  to  be  implied.  It  is  a 
general  rule  that  in  the  construction  of  statutes  of  this  kind, 
the  time  in  which  an  act  is  to  be  done  is  not  essential, 
unless  made  so  by  the  act  in  express  terms.  Rex  v.  Spar* 
rowy  2  Strange  1123;  in  which  case  the  grounds  on  ^ch 
the  Court  held  an  act  valid,  done  out  of  time,  although  it 
was  under  a  new  statute,  was,  1.  That  the  public  were 
interested  to  have  it  done;  2.  Because  the  act  contained 
no  negative  words;  and,  3.  Because  the  parties  to  be  bene- 
fited by  the  act  had  no  power  to  do  it  themselves;  all  of 
which  apply  with  much  force  to  the  present  case.  In  re- 
viewing this  case,  lord  Mansfield^  in  Rex  v.  Loxdaky  1 
Burr.  447,  said:  There  is  a  known  distinction  between  ci^ 
cumstances  which  are  of  the  essence  of  a  thing  required  to 
be  done  by  act  of  parliament,  and  clauses  merely  directoiy- 
The  precise  time,  in  many  cases,  is  not  of  tiie  essence,  hi 
Doe  V.  Flagler^  1  Ind.  R.  542,  the  time  for  the  performance 
of  an  act  was  held  essential;  also  in  The  Humes  Mamr 
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fadwring  Compamy  v.  Latkropi  7  Conn.  555;  bat  in  those  Maj  Term, 
cases  it  was  held  essential,  npon  the  same  principle  upon      *^^* 
which  it  is  held  not  to  be  essential  in  cases  like  the  one       Btav 
under  review;  that  is,  because  the  rights  of  the  public  are    VANLiia>- 
to  be  affected  by  the  act    In  one  case,  those  to  be  affected     '^'O'*^*'- 
were  entitled  to  have  the  act  done  at  the  time;  otherwise 
they  were  injured.    In  tiie  other  case,  they  were  entitled  to 
have  it  done,  whether  done  within  the  time  or  not;  others 
wise  they  w^re  injured.     See,  also,  as  to  the  construction 
of  remedial  statutes,  Keteham  v.  The  New^AJbany  and 
Salem  Railroad  Company^  ante^  p.  391. 

There  is  a  view  of  the  case  which  comprehends  both 
branches  of  the  argument  arising  under  this  cause  of 
demurrer.  The  assignment,  independent  of  the  statute, 
created  a  common  law  right,  which  the  creditors  of  the 
corporation  had  a  right  to  have  enforced  for  their  benefit, 
whether  by  both  assignees,  or  by  the  survivor  of  them; 
and  whether  in  or  out  of  time.  In  this  state,  where  the 
distinctions  between  proceedings  at  law  and  in  chancery 
are  abolished,  the  principles  of  equity  would  apply,  and 
would  authorize  Ryan^  as  a  trustee,  to  sue,  whether  clothed 
with  the  legal  title  or  not.  If  he  could  have  brought  his 
bill  in  chancery  in  the  Courts  of  lUinais  to  recover  a  chose 
in  action,  by  virtue  of  the  assignment,  he  can  of  course 
maintain  this  suit  in  the  Courts  of  this  state. 

We  do  not  question  the  correctness  of  the  doctrine  ad- 
vanced by  the  appellee,  that  upon  the  dissolution  of  a  cor- 
poration aggregate,  the  debts  due  to  it  are  extinguished,  as 
was  said  in  The  State  Bank  v.  The  State,  1  Blackf.  267; 
and  for  the  reason  there  given,  that,  when  dissolved,  they 
have  no  existence,  and  can  have  no  right  to  or  control  over 
anything  whatever.  They  die  and  leave  no  representa- 
tives. But  extinguishment  follows  only  where  there  is  no 
legal  provision  to  prevent  it;  hence,  it  can  not  apply  to 
this  case.  The  appellee  assumes  that  the  corporation 
ceased  to  exist  on  the  execution  of  the  assignment.  This 
is  by  no  means  clear.  The  act  of  1845,  which  the  bank 
accepted,  did  not,  like  that  of  1843,  which  it  refiosed,  con- 
tain a  provision  repealing  the  charter.    A  seizure  of  the 
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Kay  Torm,  property  of  a  oorp<»ation  is  a  very  different  ihiiig  from  a 
^^^'  forfeitnie  and  seiznie  of  its  franchises.  T%e  State  BanA 
Lavs  y.  The  StaUj  supra.  But  admitting  that  the  oorpcNration 
Tbb  Statb.  was  extinct)  that  did  not  extingoish  the  debts  due  to  it, 
as  has  been  said,  if  provision  was  made  to  prevent  it;  and 
when  assigned  they  had  the  same  foice,  in  the  hands  of 
the  assignees,  as  the  rights  and  credits  of  deceased  per^ 
sons  in  the  hands  of  their  representatives.  The  doctrines 
of  reverter  and  extingoishment  arise  from  necessity.  The 
death  of  a  corporation  does  not  annihilate  its  {xoperty, 
and  there  being  no  heirs,  it  reverts  to  the  last  owner,  be- 
cause it  can  go  no  where  else.  So,  when  its  credits  M 
from  its  lifeless  hands,  they  cease  for  the  want  of  a  payee 
or  obligee.  The  State  v.  The  State  Bank^  mpra.  But  here 
a  payee  has  been  provided,  and  the  consequence  which 
would  otherwise  have  ensued  is  averted. 

We  are  of  the  opinion  that  the  complaint  was  sufficient, 
and  that  the  demurrer  to  it  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  witii  instructions  to  the  Circuit  Court  to 
permit  the  defendant  to  answer. 

C.  Bakery  for  the  appellant 

J.  O.  Jones  and  J.  E.  Blythej  for  the  appellee. 


Lane  v.  The  State. 

Demmrer  to  three  teTenl  pAragn^s  of  aa  answer,  aa  follows :  The  fdaintiff 
demars  to  the  first,  second  and  third  paragraphs  of  die  defendant*!  answer, 
for  the  following  gronnds  of  objection :  that  they  an  insnffident  in  law  to 
oonstltate  a  l^gal  defence  to  the  action. 

BM,  that  the  demnrrer  was  not  adapted  to  the  piactice  mid«r  the  code  of 
1852. 

Held,  also,  that  the  decision  of  the  Court  below,  sustaining  the  demurrer,  wsi 
therefore  erroneous. 
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Tbe  Conrte  BHist»  it  is  pnsmBed,  jndicitllj  notice  a  denuurery  and  see  l2i«t  it    Hay  Tenn, 
ii  in  labstantiai  conformity  to  the  gtatnte^  1856. 

It  is  the  safer  practice  to  specify  in  a  demurrer  wherein  the  pleading  demurred 
to  is  defective — ^what  further  facts  should  have  heen  alleged ;  but  whether 


Ifaet  is  neeesaary  or  not,  is  not  here  decided.  Trb  State. 


APPEAL  from  the  Dearborn  Court  of  Common  Pleas.     J^*^/' 

Stuart,  J^ — The  state  of  Luiiana  sued  Oeorge  W.  Lane^ 
upon  a  recognizance  for  the  appearance  of  James  H.  La/ne^ 
to  answer  an  alleged  contempt  of  Court.  The  recogni- 
zance was  entered  into  on  the  3d  day  of  November^  1854, 
and  was  conditioned  for  his  appearance  at  the  December 
term,  1854,  of  the  Common  Pleas.  Breach,  that  James  H. 
Lane  failed  to  appear. 

The  answer,  in  several  paragraphs,  sets  np,  in  substance, 
that  at  the  time  the  recognizance  was  entered  into,  James 
K  Lane  was  a  member  of  congress,  holding  a  term  of 
office  commencing  March  4, 1853,  and  extending  to  March 
4, 1855,  and  as  such  was  privileged  from  arrest ;  that  at 
the  time  fixed  for  his  appearance  in  Court,  said  Jam^s  was 
actaally  on  his  way  to  Washington  to  take  his  seat  as  such 
member  of  congress ;  and  that  the  said  James^  being  so 
privileged  from  arrest,  was  not  bound  to  appear,  nor  had 
his  said  bail  any  right  or  power  to  arrest  and  surrender 
him  in  Court  in  discharge  of  the  recognizance,  and  hence 
that  the  recognizance  is  void. 

Some  of  the  paragraphs  set  up  other  matters,  which  it 
is  not  necessary  to  notice. 

The  state  demurred,  in  these  words :  "  The  plaintiff  de* 
mms  to  the  first,  second  and  third  paragraphs  of  defend* 
ant's  answer,  for  the  following  grounds  of  objection :  that 
they  are  insufiScient  in  law  to  constitute  a  legal  defence  to 
the  action."  The  Court  sustained  the  demurrer,  and  the 
defendant  excepted. 

The  new  practice  points  out  six  causes  of  demurrer, 
which,  when  any  of  them  appear  on  the  face  of  the  com- 
plaint, shall  be  available  to  the  defendant.  2  B.  8.,  p.  38. 
So  where  the  facts  stated  in  the  answer  are  not  sufficient 
to  constitute  a  defence,  the  plaintiff  may  demur  nnder  the 
same  rules  as  are  prescribed  for  demurring  to  the  com- 
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MajT  Term,   plaint    2  R.  S.,  p*  42.    One  of  these  roles,  thus  applica- 
*^^*      ble  both  to  the  complaint  and  the  answer,  is,  that  for  no 
Lavs       other  than  the  six  specified  causes,  shall  a  demnner  be 
Thb  Stats,  sustained ;  and,  again,  unless  the  demurrer  shall  distinctly 
specify  and  number  the  grounds  of  objection  to  the  com- 
plaint (and  of  course  to  the  answer,)  it  shall  be  oveiniled. 
2  R.  S.,  p.  38,  s.  50. 

Does  the  demurrer,  in  this  instance,  confonn  to  the  pro- 
visions of  the  practice  act  ?  We  are  of  ofmiion  that  it 
does  not,  because  it  includes  neither  in  tenns  nor  in  sub- 
stance any  of  the  statutory  causes  of  demurrer.  Nor 
does  it  specify  and  number  the  grounds  of  objection  to 
the  answer.  It  is  a  general  demurrer,  unknown  to  our 
present  practice,  addressed  to  three  paragraphs  or  answers 
collectively,  without  any  specification  as  to  the  particnlar 
defects  of  either. 

As  there  is  no  provision  for  a  demurrer  to  a  demnner, 
it  is  presumed  that  the  Courts  must  judicially  notice  that 
pleading,  and  see  that  it  is  in  substantial  conformity  to 
the  statute.  For  the  language  as  to  the  duty  of  the  Court 
is  imperative,  viz.,  "for  no  other  cause  shall  a  demurrer  be 
sustained;"  that  is,  for  no  other  cause  than  the  six  above 
specified.  And  again,  "unless  the  grounds  of  objeetioa 
are  distinctly  specified  and  numbered,  the  demurrer  shall 
be  overruled."    2  R.  S.,  p.  38. 

The  demurrer,  in  this  case,  not  being  in  form  or  sub- 
stance  for  any  of  the  six  specified  causes,  should  have^ 
been  overruled.  It  was  suggested  in  consultation  that 
perhaps  there  should  be  distinct  specifications  of  the  par^ 
ticular  defect — stating  the  facts  imder  each  head.  But  of 
this  we  give  no  opinion  in  the  present  case,  as  it  is  not 
necessary  to  a  decision.  But  the  safer  practice  clearly  is, 
to  specify  wherein  the  pleading  is  defective — ^what  fiourther 
facts  should  have  been  alleged.  For  otherwise  the  for* 
mula  given  in  the  statute  would  seem  to  be  a  general 
demurrer. 

In  Kenworthy  v.  Williams^  5  Ind.  R.  375,  the  Court  bad 
great  difficulty  in  regarding  the  demurrer  as  in  proper 
form.    But  there,  a  separate  demurrer  was  filed  to  each 


OF  THE  STATE  OF  INDIANA,  429 

paragraph  of  the  complaint,  and  we  were  enabled  (not   May  Term, 
withont  misgiving)  to  bring  it  within  the  fifth  specifica-       ^°^^* 
tion.    But  the  correctness  of  the  decision  on  that  point  is   Spauldixo 
by  no  means  firee  from  donbt.  Habtet. 

In  this  view  of  the  question,  the  action  of  the  Court  in 
sastaining  the  demurrer  was  erroneous. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

T.  and  C.  Oazlay^  for  the  appellant. 

JZ  A.  MoffheWj  for  the  state. 
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Spaulding  v.  Harvet  and  Another. 

That  which  is  material  to  be  alleged  in  pleading  must  be  proved. 

In  an  action  nnder  article  37,  2  R.  S.  1852,  p.  183,  the  complaint  must  allege 

the  particnlan  of  the  claim,  the  amount  duo,  and  a  demand  and  refusal  to 

satiify  die  debt  due  or  damages  done. 
A  denial,  in  geneml  terms,  in  an  answer,  of  all  the  ttatexial  allegations  of  the 

complaint,  pats  the  plaintiff,  nnder  the  R.  S.  1852,  to  the  proof  of  erery 

material  allegation. 

APPEAL  from  the  Vanderburgh  CSrcoit  Court.  Tuetdtw, 

Stuart,  J* — Attachment  by  Harvej/  iand  Taylor  against  ^ 
the  steamer  James  Raymond^  to  recover  damages  for  sink- 
ing a  wharf-boat.  Spaulding^  the  master  of  the  steamer, 
gave  security  in  conformity  to  the  statute,  and  the  vessel 
was  released.  The  suit  then  proceeded  as  Harvey  and 
Taylor  against  SpmUding.  On  the  trial  of  the  issues 
joined,  there  was  a  verdict  for  the  plaintiffs  for  1,000  dol- 
lars. Motion  for  a  new  trial  overruled,  and  judgment  on 
the  verdict     Spanldinff  appeals. 

To  a  proper  understanding  of  the  point  presented,  a 
brief  statement  of  the  pleadings  wiU  be  necessary. 

The  substance  of  the  complaint  is,  that  the  plaintiflb 
were  the  owners  of  a  wharf-boat,  of  the  value  of  1,000 
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Max  l^<wn«   dollaiSy  lying  at  the  whsurf  at  Eva$uvUk  ;  that  the  steamer 

^Q*^'      James  Raymom^  having  in  tow  the  Floating  Palace,  eon- 

Spauu>xvo  taining  Van  Amburg's  menagerie,  attempted  to  land  at 

Hartbt.     the  wharf;  that  in  so  doing,  these  vesBels,  the  Rofmand 

and  FlaaHng  Palace,  were  so  carelesaly  and  negligently 

managed,  that  they  came  in  collision  with  the  whaxf-boat, 

and  broke,  sank  and  destroyed  it.     The  damages  are  laid 

at  1,000  dollars. 

There  is  also  the  proper  averment  of  demand  made 
npon  the  owner  for  payment,  &c.,  and  refusal  This  aver- 
ment is  stated  thus  distinctly,  becaose  it  becomes  the 
pivot  of  the  only  question  involved  in  the  case. 

The  proceedings  were  had  under  article  37,  2  R.  S., 
p.  183.  The  affidavit  is  made  to  answer  all  the  offices 
both  of  an  affidavit  and  complaint.  This  coarse  is  seem- 
ingly sanctioned  by  the  658th  section  of  that  article.  We 
therefore  make  no  question  upon  that  point 

Having  released  the  vessels  and  become  himself  defend- 
ant, Spavlding  answers,  1.  That  "he  denies  all  the  allega- 
tions contained  in  the  plaintiff's  complaint''  The  second 
and  third  paragraphs  of  the  answer  are  not  material  to 
the  question  before  us. 

It  is  admitted  that  there  was  no  evidence  of  demand 
and  refusal. 

The  only  question,  therefore,  is,  was  the  plaintiff,  in  this 
state  of  the  pleadings  and  evidence,  entitied  to  recover? 

On  the  one  side,  it  is  contended  that  as  the  allegation 
of  demand  and  refusal  was  material,  and  denied  in  the 
answer,  the  plainti£b  could  not  recover  without  such  proo£ 
On  the  other,  it  is  insisted  that  the  general  denial  above 
quoted,  is  not  such  denial  as  the  statute  contemplates,  not 
being  a  denial  of  each  material  allegation;  and,  hence, 
that  no  proof  of  demand  and  refusal  was  necessary,  those 
being  virtually  admitted  on  the  record. 

The  same  question  is  also  presented  on  the  instructions. 
The  defendant  requested  the  Court  to  instruct  the  jury, 
that  without  proof  of  a  demand  and  refusal,  the  plaintifi 
eould  not  recover;  which  was  refused,  and  Spofuldkig'  ex- 
cepted. 
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It  is  not  without  difficulty  that  we  can  say,  at  this  stage   May  Tenn, 
of  the  proceedings,  whether  the  answer  is  or  is  not  suffi-      ^^S6. 
eient;  or  how  for  the  failure  of  the  plaintiffs  to  demur  to   Spaitu>iko 
it  may  be  a  waiver  of  the  objection.    2  R.  S.,  p.  42.  Hartet 

As,  however,  the  same  question  is  presented  on  the  in- 
stractions,  that  point  is  not  pressed. 

It  is  not  doubted  but  that  on  general  principles  of  plead- 
ing and  evidence,  whatever  is  material  to  be  alleged  must 
be  proved.  That  the  cdlegations  and  proof  must  corres- 
pond, is  among  the  most  &miliar  maxims  of  the  common 
law,  and  needs  no  authority. 

Passing  over  the  affidavit,  in  its  offices  of  procuring  the 
writ,  &c,  it  must,  as  a  complaint,  under  the  statute,  show — 

1.  The  particulars  of  the  claim. 

2.  The  amount  due. 

3.  A  demand  on  the  owner,  and  a  refusal  to  satisfy  the 
debt  due  or  damages  done.    2  R.  S.,  p.  184. 

These  several  particulars  are  all  placed  on  the  same 
level,  and  are  all  clearly  material  to  be  alleged. 

The  failure  to  prove  such  demand,  &c.,  was  therefore 
fatal  to  the  plaintiflb'  recovery,  unless  the  form  of  the  an- 
swer operated  as  an  admission,  and  thus,  under  section  74^ 
2  B.  8.,  p.  44,  waived  such  proof. 

We  come,  then,  to  the  main  question,  should  the  de- 
mand and  refusal  be  specifically  controverted  by  the  an- 
swer, or  is  a  general  denial  sufficient? 

The  new  practice  act  contains  several  provisions  touch- 
ing this  point,  which  it  becomes  our  duty  to  examine,  and 
endeavor  to  reconcile,  if,  as  alleged,  they  be  found  to  con- 
flict. 

Under  the  title  "  answer,*'  it  is  provided  that  "the  answer 
shall  contain  a  denial  of  each  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belie£"  1st  clause, 
»•  56, 2  R.  S.,  p.  39.  It  is  elsewhere  provided  that  every 
material  allegation  of  the  complaint,  not  specifically  con- 
troverted by  the  answer,  shall,  for  the  purposes  of  the  ac- 
tion, be  taken  as  true.  Section  74,  2  B.  S.,  p.  44.  And, 
again,  that  all  defences,  except  the  mere  denial  of  the 
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May  Term,  facts  alleged  by  the  plaintiff,  shall  be  specifically  pleaded 

^Q^'      Section  66,  2  R.  S.,  p.  42,    Further,  that  the  constraction 

Spauldivo   of  all  statutes  of  this  state,  shall  be  by  taking  words  and 

Habtbt      phrases  in  their  plain,  ordinary  and  nsual  sense,  unless 

such  construction  be  plainly  repugnant  to  the  intent  of 

the  legislature,  or  of  ihe  context  of  the  same  statute.    2 

R.  S.,  p.  339.     And,  further,  that  the  provisions  of  tiie 

practice  act  shall  be  liberally  construed,  and  shall  not  be 

limited  by  any  rules  of  strict  constraction.    li^  p.  223. 

There  is  great  plausibility  in  the  argument  that  the 
words  "each,"  "every,"  "specificaUy,"  as  used  in  Ac  stat- 
utes quoted,  require  a  distinct  and  separate  answer  to  each 
allegation.  This  is  certainly  the  plain  and  usual  sense  of 
those  words.  Every  allegation  means  clearly  eiich  allega- 
tion, specifically  and  separately  considered.  And  this  is 
strengthened  by  the  further  requirement  of  the  56th  sec- 
tion, supra^  that  each  allegation  should  not  only  be  denied, 
but  that  the  defendant  should  deny  having  any  knowledge 
or  information  sufficient  to  form  a  belief  about  the  parti- 
cular allegation  denied.  That  a  general  denial  may  be 
broad  enough  to  cover  all  that  could  be  accomplished  by 
a  separate  denial  of  each  allegation,  may  be  admitted 
But  that  is  not  the  question  here.  Th^  point  is,  will  a 
general  denial  of  several  allegations  be  sufficient,  where 
the  legislature  requires  each  and  every  allegation  to  be 
denied  specifically  ? 

That  there  is  a  clear  distinction  between  a  general  de* 
nial  of  several  allegations  collectively,  and  a  denial  of 
each  one  particularly,  is  well  settied.  The  distinction  ob- 
tained, and  was  constantly  recognized,  in  the  old  chancery 
practice.  When  the  complainant  framed  his  bill  with  in- 
terrogatories, a  general  denial,  however  broad  and  explidt^ 
was  held  insufficient;  and  that,  too,  though  the  intenoga- 
tories  were,  as  they  must  have  been,  based  upon  allega- 
tions in  the  bill.  It  was  required  that  each  interrogatoiy 
should  receive  a  separate  answer,  with  some  such  pardca- 
laxity  as  to  the  knowledge  and  information  of  the  paity 
as  this  statute  contemplates.  This  was  tiie  law  at  the 
time  the  practice  act  was  passed;  and  it  may  be  safely 
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presumed  fbat  the  revisers  had  this  in  view  at  the  time.   Maj  Tma, 
Mehtbre  v.  l%e  SUUe,  5  Bladcf.  384.    M  abolishing  Hie       ^^^' 


distindion  between  law  and  chancery,  ihey  may  have  Sr^ux»i]i« 
deemed  it  pradent  to  retain  and  blend  in  the  new  prac-  Haevbt. 
tioe,  such  featnres  of  both  law  and  chancery  as  seemed  to 
them  most  ooodncive  to  a  speedy  and  complete  adminis- 
traiion  of  justice.  Accordingly,  such  Mendings  of  provi- 
sions, taken  from  both  systems,  are  ccmstantiy  recurring 
throughout  the  revised  practice :  such  as  the  mode  of  ad- 
dadiKg  evidence,  the  parties  to  actions,  the  relief  to  be 
admioistered,  &c 

la  this  lig^t,  it  is  not  dear  but  that  it  was  the  intention 
of  the  legislature  that  eadi  material  allegation  of  the  com- 
plaint should  be  spedfically  and  separately  denied,  if  in- 
tended to  be  controverted.  Nor  does  the  66th  sed;ion, 
2  R.  S.,  above  quoted,  and  confidently  relied  on  by  the 
appellant  in  favor  of  a  general  denial,  conflict  with  this 
view.  For  it  does  not  appear  by  that  section  but  that  the 
mere  denial  of  the  facts  there  spoken  of  might  as  well  be 
a  special  as  a  general  denial 

It  is  conceded  in  argum^it  by  the  appellant  that  though 
a  general  denial  be  sufficient  in  the  answer,  it  is  not  suffi- 
cient in  the  reply;  that  to  put  the  defendant  upon  the 
proof  of  new  matter  set  up  in  his  answer,  such  new  mat- 
ter must  be  specially  traversed.  But  this  is  a,  concession 
of  the  very  point  in  controversy.  For  the  requisites  of  a 
denial  in  the  reply,  o^e  almost  in  the  words,  and  in  effect 
identical  with  those  of  the  answer,  viz.,  the  plaintiff  "deny- 
ing each  allegation  of  the  answer  controverted  by  him,  or 
any  knowledge  or  information  thereof  sufficient  to  form  a 
beliet"    Section  67,  2  R.  S.,  p.  42. 

Had  this  part  of  the  practice  act  been  original  witii  the 
revisers,  the  Court  would  have  felt  at  liberty  to  give  a 
wider  latitude  to  construction.  But  when  we  trace  it  to 
the  source  whence  they  obtained  it,  the  intention  of  the 
revisers,  and  of  tiie  legislature  (which  fearing  to  mar  the 
work  by  amendments,  adopted  the  revision  almost  bodily) 
seems  to  be  clearly  indicated. 

The  first  report  made  by  the  commissioners  on  '^prao- 
VoL.  VIL-.28 
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May  Term,  (ice  and  pleadings/'  to  the  legislatiue  of  NeuhYork^  in 
^^^'  Febmary^  1848,  contains  the  substance  of  our  practice  act 
Spauldiho  on  the  subject  under  consideration,  in  almost  the  same 
Hartbt.  words;  sufficiently  near  to  show  whence  ours  was  deiiTed, 
viz.:  ^<The  answer  of  the  defendant  shall  contain,  in  re- 
spect to  each  allegation  of  the  complaint  controverted  by 
the  defendant,  a  specific  denial  thereof,  or  of  any  know- 
ledge thereof  sufficient  to  form  a  belief  Code  of  Roce- 
dure  of  1848,  p.  150. 

That  it  was  the  intention  of  the  NeW'York  commis- 
sioners to  compel  an  answer  to  each  allegation,  as  distin- 
guished from  a  general  answer  or  denial,  is  not  to  be 
doubted.  For,  in  their  notes  to  this  and  the  subsequent 
parovisions,  the  conunissioners  say,  ^^The  reply  is  intro- 
duced, in  order  to  give  the  defendant  the  benefit  of  having 
the  allegations  which  the  plaintijBT  does  not  deny,  taken  as 
true,  in  the  same  manner  as  those  of  the  complaint  not 
denied  in  the  answer."  And  they  farther  suggest  as  a 
remedy  for  the  chancery  practice,  which  is  here  substanti- 
ally adopted,  that  if  the  parties  were  compelled  to  spedfy 
the  particulars  controverted,  it  would  narrow  the  issae, 
and  save  much  testimony.    Jii,  p.  151. 

In  the  code  of  1849,  this  section  was  amended  to  read— 
^  The  answer  shall  contain  in  respect  to  each  allegation  of 
the  complaint  controverted  by  the  defendant,  a  general  or 
specific  denial  thereof,  or  a  denial  thereof  according  to  his 
information  and  belief,  and  of  any  knowledge  thereof  suffi- 
cient to  form  a  belief." 

In  the  code  of  1851,  it  was  again  amended  thus:  "The 
answer  shall  contain  a  specific  denial,"  &c.  In  the  code 
of  1853,  it  was  again  amended  to  read — ^^^The  an8w« 
shall  contain  a  general  or  specific  denial  of  each  matnisl 
allegation,"  &c.  In  1852,  also,  a  corresponding  amend- 
ment was  made  in  the  NeW'Tork  practice,  in  relation  to 
the  reply,  thus:  " The  plaintiff  may  reply,  denying  gen«- 
ally  or  specially  each  allegation  controverted  by  him,''  &e. 
Code  of  1852,  pp.  158, 169.  Thus  the  NetthYark  practice 
of  1848,  and  as  amended  in  1851,  required  a  specific  de- 
nial; and  the  Courts  of  that  state  accordingly  held,  that 
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an  answer  alleging  in  general  terms  that  the  defendant   ^^7  Teim, 
denied  each  and  every  allegation  in  the  complaint,  was       ^^^' 
insufficient.     Seward  v.  Miller^  6  Prac*  B.  312.    The  Ian-   Spauldiho 
guage  of  the  New- York  codes  of  1848  and  1851,  is  sub-     Habyst. 
stantially  that  of  our  revision  of  1852.    The  answer  in 
the  case  just  referred  to,  in  6  Practice  Reports,  is  broader 
than  that  at  bar;  yet  it  was  held  insufficient.    Having 
adopted  the  Neto^Yark  codes  of  1848  and  1851,  it  would 
eeem  that  we  had  also  adopted  with  them  the  construction 
given  to  these  codes  in  their  Ck)urts.    Langdon  v.  Apple- 
gate,  5  Ind.  B.  327. 

Under  the  alterations  effected  by  the  codes  of  1849  and 
1852,  a  different  rule  prevailed  in  the  New-York  Courts. 
3  Code  R.  39^14  Barb.  E.  533. 

It  is  proper  to  observe  that  for  a  time  tmder  the  NeW'- 
York  codes,  the  pleadings  were  required  to  be  verified  by 
the  oath  of  the  party.  That  provision  was  also  adopted 
by  the  revisers  in  this  state;  and  promptly  stricken  out  by 
the  legislatore,  as  soon  as  reported,  though  some  allusions 
to  it  yet  remain  to  show  that  it  once  was  there.  Section 
75, 2  R.  S.,  p.  44.— Section  785,  2  R.  S.,  p.  205. 

This,  in  our  opinion,  is  a  sufficient  explanation  of  tbe 
specific  character  of  the  language  used  in  our  code.  We 
retained  the  language  and  struck  out  the  verification. 
To  require  a  pleading,  which  is  not  to  be  verified,  to  deny 
each  and  every  allegation  specifically,  according  to  the 
information  and  belief  of  the  party,  would  be  to  require 
an  idle  ceremony.  Nothing  could  be  gained  by  it  which 
wonid  not  be  equally  well  accomplished  by  the  general 
denial  For  whenever  the  party  chose  to  put  his  adver- 
sary to  the  proof  of  each  material  fact,  he  had  only  to 
deny  in  the  specific  formula.  This  would  incumber  the 
pleadings  to  no  purpose.  When  the  verification  was  abol- 
ished, the  reason  for  this  mode  of  pleading  ceased  also, 
and  the  rule  of  construction  applied  in  New-York  ceased 
with  it. 

Hence,  in  a  weU  considered  case  in  this  Court,  we  paid 
no  regard  and  attached  no  weight  to  the  New-York  author- 
ities, at  best  but  mst  prius  decisions.    Johmon  v.  Stebbinsy 
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May  Term,   5  Ind.  R.  364.     We  aie  still  satisfied  with  that  dedsion, 

^^^*      viz.,  that  a  general  denial,  like  that  at  bar,  is  sufficient  to 

FiTSPATKicK  put  the  plaintiff  to  the  proof  of  every  matmal  aUegatioiL 

The  Nsw-    We  have  not  taken  pains  to  examine  the  coarse  of  late 

SauuBa]^  decisions  in  New-York  on  this  qnestion,  as  in  the  viefw  we 

KOAB  Co.    have  taken,  it  is  immateriaL 

The  allegation  of  demand  and  refusal  being,  in  this 
instance,  material,  should  have  been  proved.  The  instroc- 
tion  that  such  proof  was  not  necessary,  was  therefore  eno- 
neons. 

Per  Ouriam. — The  judgment  is  reversed  witti  costs. 
Cause  remanded,  &c 

C  Baker^  for  the  appellant. 

J.  O.  Jones  and  J.  E.  Blythe^  for  the  appellees. 


FiTZPATRicK  v.  The  New- Albany  and  Salem  Railboad 

Company. 

The  plaintiff  was  emplojed  by  a  railroad  company,  with  other  taboien^  to 
ballast  a  part  of  their  road,  by  excaTating  gravel  from  certain  beaks,  kei- 
ing  it  in  the  company's  gnyel  cars,  and  afterwards  unloading  and  distribut- 
ing it  npon  the  railroad.  The  plaintiff,  and  others  of  the  laboien,  boai^ 
and  lodged  in  the  town  of  C,  two  miles  from  the  grayel  baifts,  aad,  I7 
agreement  wH2l  the  company,  were  r^gnlariy  to  be  oc»yeyed  to  tovn  to 
their  meals,  &c.,  and  back  again  to  the  grayel  banks.  While  tiie  pkintiff 
was  being  conyeyed,  during  the  period  of  his  sendee,  on  a  graTd  ctr,  to 
the  banks  to  woik,  by  the  gross  negligence  and  nnskHfrilness  of  tiie  ei^ 
neer  employed  in  managing  and  ronning  the  looomotiTe  dxawing  the  esr, 
the  looomotiTe  ran  into  and  came  in  collision  with  a  train  of  passeoger 
cars  belonging  to  the  company ;  by  means  whereof  the  plaintiff's  kg  vas 
broken  and  he  was  otherwise  injured.  Hdd,  that  tiie  company  was  lisUe 
to  the  pUdntaff  for  the  Injury. 

A  railroad  company  is  liable  to  a  serrant  for  an  injury  occasioned  by  tfc 
negligence  of  other  servants  of  the  company,  where  the  dntiea  of  the  latter, 
in  connection  with  which  the  injury  happened,  were  not  common,  nor  m  the 
same  department  with  those  of  the  iiyured  servant,  and  where  the  iic;g&* 
genee  of  l2ie  faijared  servant  did  not  contzibnle  to  prodace  die  i^Jaiy. 
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APPEAL  from  the  Montgomery  Circuit  Court  May  Term, 

DavisoNi  J- — The  complaint  charges  that  the  appellees,       ^°^* 
who  were  the  defendants,  were  engaged  in  ballasting  their  Fitsfatkick 
road  with  sand  and  gravel,  and  for  that  purpose  had  in    Tax  New- 
use  a  train  of  cars  called  "the  gravel  train  f  that  a  nuxn-  g^uni  Ba?^ 
ber  of  laborers,  the  plaintiff  being  one  of  them,  were  em-    »oai>  Co. 
ployed  in  excavating  gravel  from  certain  banks,  loading    Wednetday, 
the  same  in  said  cars,  and  afterwards  unloading  and  dis*  ^%  ^• 
tributing  it  upon  the  defendant's  road ;  that  many  of  said 
laborers,  of  whom  the  plaintiff  was  one,  boarded  and 
lodged  in  the  town  of  OrawfordsviUe^  distant  two  miles 
from  the  gravel  banks,  who,  by  agreement  with  the  de-»  \^ 
fendants,  were  regularly  conveyed  mornings,  noons  and  \ 
nights,  in  their  cars,  called  "the  gravel  train,"  to  and  from 
the  banks  to  said  town.    It  is  averred  that  the  plainti£^ 
on  the  2d  of  Jtdy^  1853,  was  a  laborer  in  such  employ* 
ment,  and  on  the  afternoon  of  that  day,  at  the  defendants' 
request,  he  became  and  was  a  passenger  on  one  of  the 
gravel  cars,  to  be  safely  and  securely  carried  and  conveyed 
thereby,  from  the  defendants'  depot  in  OrawfordsvUle  to 
one  of  the  gravel  banks,  to  commence  his  labor ;  that  the 
defendants  received  him  as  such  passenger,  and  it  then 
and  there  became  their  duty  to  use  due  care  that  he  should 
be  safely  and  securely  carried  and  conveyed,  &c.;  yet  that 
not  regarding  their  duty  in  that  behalf,  they  did  not  nor 
would  use  such  care  in  causing  the  plaintiff  to  be  con* 
veyed  as  such  passenger  as  aforesaid;  and  that  by  the 
gross  negligence  and  unskilful  conduct  of  the  defendants, 
by  their  engineer  employed  to  manage,  and  then  managing 
and  ranning  the  locomotive  drawing  the  cax  carrying  the 
plamtiff,  the  said  locomotive  ran  into,  and  came  in  colli- 
sion with,  a  train  of  passenger  cars,  likewise  belonging  to 
the  defendants ;  by  means  whereof  one  of  the  plaintiff's 
legs  was  broken,  and  he  was  otherwise  injured,  &c. 

Demurrer  to  the  complaint  sustained,  and  judgment  for 
the  defendants. 

Upon  the  inquiry  presented  by  the  record,  the  authorities 
ore  not  uniform.  It  has  been  decided,  that  where  several 
persons  axe  employed  in  the  same  general  service,  and  one 
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May  Term,   of  them  is  injured  jfrom  the  carelessnesB  of  another,  the 
^^^'      employer  is  not  liable.     This  rule  has  been  axmotmeed  in 

FiTZPATBicK  various  cases  in  England  and  the  United  States,  and  is 
Thb  Nbw-   relied  on  as  applicable  to  the  facts  stated  in  the  complaint 

RfSiTBl^  In  GtiUenwater  v.  TOe  Madison  and  Indiampolis  Railroad 
KOAi>  Co.     Compamy^  reported  in  5  Ind.  R.  339,  the  subject  to  which 
the  above  rule  relates  was  before  this  Court.     There  a  dis« 
tinction  is  made  between  railroad  employees  necessarily 
and  directly  engaged  in  the  movement  of  the  train,  and 
other  employees  of  the  same  company,  wholly  unconnected 
with  that  branch  of  service.     The  former  constitute  a  dags 
of  servants,  neither  of  whom  can  sue  his  employer  for  an 
injury  occasioned  by  the  negligence  of  a  co-servant,  whose 
duties  relate  to  the  management  of  the  train.    The  latter, 
for  an  injury  which  is  the  result  of  such  negligence,  may 
adopt  the  same  remedy  allowable  by  law  to  a  passenger. 
But  the  facts  of  the  case  cited  are  these:  ^The  company 
employed  GrUlenwater,  the  plaintifi^  to  frame  and  build  a 
bridge  on  their  road  across  Sugar  creek.     While  engaged 
in  the  work,  they  directed  him  to  proceed  on  their  cars  \o 
Chreenwood,  and  assist  in  loading  timber  for  the  bridge; 
and  while  thus  on  the  cars,  as  directed,  the  defendants  so 
carelessly  managed  and  ran  the  same,  that  they  were 
thereby  run  off  the  track,  down  a  bank,  by  means  of 
which  the  plaintiff's  right  arm  was  fractured,"  &c;    Held^ 
that  the  plaintiff  was  entitled  to  recover;  that  "a  railroad 
company  is  liable  to  a  servant  for  an  injury  occasioned  by 
the  negligence  of  other  servants  of  the  company,  where 
the  duties  of  the  latter,  in  connection  with  which  the  in- 
jury happened,  were  not  common,  nor  in  the  same  depart* 
ment  with  those  of  the  injured  servant,  and  where  the 
negligence  of  the  injured  servant  did  not  contribute  to 
produce  the  injury.*'     That  case,  and  the  one  at  bar,  are, 
in  point  of  fact,  to  some  extent,  dissimilar;  but  each  is 
plainly  subject  to  the  same  rule  of  decision.     Here,  the 
plaintiff,  though  a  servant  of  the  company,  was  in  no 
respect  connected  with  the  department  of  service  in  which 
the  engineer  was  engaged,  not  more  so  tfian  was  OiUeur 
water.    His  employment — ^that  of  loading  and  unloading 
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the  can — at  once  shows  that  he  had  no  connection  with   ^^7  I'enn, 
or  control  in  the  movement  of  the  train.     The  plaintiff      1856. 
conld  not,  therefore,  have  contributed  to  produce  the  in-  Fitspatsick 
jury.    He  was  not,  it  is  true,  a  mere  passenger;  his  travel    thx  New- 
on  the  cars  was  an  incident  to  the  business  in  which  he  g^^i^f^ 
^was  employed;  but  under  an  agreement  with  the  defend-    >oad  Co. 
ants,  he  was  to  be  regularly  conveyed  to  and  £rom  his 
-work.     This,  it  seems  to  us,  involves  an  implied  engage- 
ment that  they  would  convey  him  as  safely  and  securely  , 
as  if  he  really  had  been  a  passenger  in  the  ordinary  sense  ' 
of  the  term.    Indeed,  it  is  averred  in  the  complaint,  and  \ 
admitted  by  the  demurrer,  that  he  was  received  on  board 
the  cars  as  a  passenger. 

As  a  general  rule  a  person  in  the  management  of  his 
business,  whether  he  does  it  himself  or  acts  through 
agents,  must  so  conduct  that  business  as  not  to  produce 
injury  to  others.  We  perceive  no  valid  reason  why  this 
rule  should  not  apply  to  the  present  case.  The  engineer 
was  the  defendant's  agent,  and  it  is  an  admitted  fact  that 
the  injury  was  alone  produced  by  the  gross  negligence  and 
unskilftd  conduct  of  that  agent.  True,  there  is  authority 
for  the  position  that  <^when  a  party  contracts  to  perform 
services,  he  takes  into  account  the  dangers  and  perils  inci- 
dent to  the  employment;"  but  this  can  only  be  intended 
to  mean  such  ^'dangers  and  perils"  as  necessarily  attend 
the  business  when  conducted  with  ordinary  care  and  pru- 
dence. He  can  not  be  presumed  to  have  contracted  in 
reference  to  injuries  inflicted  on  him  by  negligence.  The 
nature  of  the  employment  required  the  plaintiff  to  ride  on 
the  cars,  and  it  seems  to  foUow  that  the  defendants  were 
in  duty  bound  to  furnish  a  careful  and  skilful  engineer  to 
manage  the  train.  In  this  it  is  conceded  they  have  failed, 
and  the  result  is  a  serious  injury  to  the  plaintifi|  who  has 
been  guilty  of  no  wrong.  He  is  evidently  entitled  to  re- 
cover, unless  it  be  assumed  that  the  defendants  were  not 
bound  to  make  provision  for  his  safe  and  secure  convey- 
ance; and  such  an  assumption,  in  view  of  the  facts  of  this 
case,  would,  in  our  opinion,  conflict  with  the  plainest  prin* 
ciples  of  justice. 
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Theve  is  teally  no  diffeienoe,  in  principle,  between  tins 
and  the  OUlenwater  case,  and  we  are  inclined  to  adhere  to 
that  decision.    The  demmrer  should  have  been  OTeimled. 

Per  OwrianLr^The  judgment  is  revened  with  costs. 
Cause  remanded,  &c. 

Xto  and  D*  Wattaee  and  E*  Cobumy  for  the  appellant 


Gates  v.  Meredith. 


In  relalloii  botk  lo  oontrMii  and  crimes,  tlw  general  rule  !s  now  settled,  tbtt  s 
degree  of  mental  incompetency  which  disqualifies  the  party  horn  doing  an 
act  intentionally  and  knowingly,  thoogh  prodnced  by  hahits  of  intemperance, 
wiU  exempt  him  from  responsibifity. 

In  slander,  imder  an  answer  containing  a  general  denial  of  the  complaint,  tin 
ddbndaat,  in  order  to  disproTe  malice  or  mitigate  the  damages,  may  proire 
that  when  the  words  were  spoken,  liis  mind  was  so  besotted  by  intempersnce 
and  his  character  so  depraved,  that  no  one  who  knew  him  would  have  re- 
garded what  he  saSd,  or  hare  giren  credence  to  any  slanderous  words  he 
might  haTe  uttered. 


i%SS. 


APPEAL  from  the  Decatur  Circuit  Court 

PcRKiNSy  Jd — Action  for  slander.  The  fdaintiff  com- 
plained that  the  defendant  had  accused  him  of  larceny. 

The  defendant  answered,  denying  the  complaint,  and 
also  alleging  incompetency,  at  the  time  when,  &&,  of 
making  a  malicious  charge  against  any  one,  on  account  of 
drunkenness.  The  plaintijOT  replied,  denying  the  incompe- 
tency from  drunkenness,  &c. 

On  the  trial  the  defendant  offered  to  prove,  ^^that  at  tbe 
time  of  the  speaking  of  the  words  complained  of,  the  de- 
fendant's mind  was  so  besotted  by  a  long  course  of  dissi- 
pation, and  his  character  so  depraved,  that  no  one  who 
knew  him  would  pay  any  attention  to  what  he  might 
utter,  or  give  any  credence  whatever  to  any  slanderous 
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charge  he  might  make;^  but  the  Court  refdsed  to  permit  ^^  "^^nn, 
the[w«A  1856. 

"To  besot,'*  is  to  stupefy,  to  make  dull  or  senseless,  to       Gams 
make  to  dote;  and  <<to  dote,''  is  to  be  delirious,  silly,  or  Mkbbdith. 
insane.    These  are  some  of  the  meanings.    See  Webster. 

The  law  is  now  settled,  as  the  general  rule,  that  mental 
incompetency  intentionally  and  knowingly  to  perform  an 
act,  though  produced  by  a  course  of  intemperance,  exempts 
from  l^al  responsibility  for  such  act»  This  rule  is  made 
to  apply  to  contracts  and  to  crimes.  Taylof^s  Med.  Jur. 
653.  It  must  apply  in  cases  of  slander.  Slander  must  be 
malicious.  An  idiot  or  lunatic,  no  matter  firom  what  cause 
he  became  so,  can  not  be  guilty  of  malice.  He  may  in- 
dulge the  anger  of  the  brute,  but  not  the  malice  of  one 
"who  knows  better." 

Gteenleaf  goes  farther.  He  says,  (vol.  3,  s.  6),  ^^so 
where  the  question  is,  whether  words  have  been  uttered 
with  a  deliberate  purpose,  or  are  merely  low  and  idle  ex- 
pressions, the  drunkenness  of  the  person  uttering  them  is 
proper  to  be  considered." 

We  think  the  evidence  might  have  been  given  under 
the  general  denial  of  the  complaint,  touching  the  questions 
of  malice  and  damages.  See  Abrams  v.  Smithy  8  Black£ 
%^^Lovejoy  v.  heley^  id.  462. — Brown  ▼.  Brooks^  3  Ind.  R. 
518. — Doe  V.  HdrteTj  1  Ind.  R.  427,  and  again  in  2  Ind. 
B.  252^-3  Blackf.  51.— «  Blackf.  240. 

Ptr  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Robinsony  for  the  appellant 

J.  &  Sccbey  and  W.  Oumbackj  for  the  appellee. 
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Riser  and  Others  v.  Snoddt,  Administrator, 

Bj  the  B.  S.  1852,  the  defendant,  by  answeriog  to  the  merits,  Admitted  the 
snffidency  of  the  complaint. 

To  a  petition  by  aa  adminiatmtor  to  sell  real  estate,  the  defendants  can  not  set 
np,  by  answer,  the  inyalidity  of  his  appointment. 

Section  80,  p.  44, 2  R.  S.  1852,  applies  only  where  the  writing  offered  in  eri- 
dence  purports  to  haye  been  executed  by  an  actual  party  to  the  instrvmeBt 

Petition  by  an  administrator  agunst  the  heirs  of  the  intestate,  who  were  mi- 
nors, to  sell  real  estate,  for  the  payment  of  notes  purporting  to  hare  been 
executed  by  the  intestate.  Hdd,  that  it  was  incumbent  upon  the  adsiinti- 
trator  to  prove  the  execution  of  the  notes. 

An  answer  setting  up  the  statute  of  limitations,  need  not  negatire  the  excep- 
tions therein.    They  must  be  replied. 

When  A  case  has  been  ftilly  baned  by  the  laws  of  the  place  where  the  defend- 
ant resided,  such  bar,  by  the  B.  S.  1852,  is  the  same  defence  here  as  thougii 
it  had  arisen  within  this  state. 
/It  is  doubtful  whether  an  executor  or  administrator  can,  by  promise,  take  a 
debt  of  the  decedent  out  of  the  statute  of  limitations,  and  whether  be  is  not 
bound  to  plead  the  statute/ 
I  To  a  petition  by  an  administrator  to  sell  real  estate  of  the  intestate  for  the  pay- 
ment of  debts,  the  heirs  may  plead  that  the  debts  are  barred  by  the  statote  of 
limitations,  or  use  any  olher  lawftil  plea  in  defence  J 

Where  the  statute  of  limitations  is  pleaded,  if  the  plaintiff  relies  on  a  new 
promise  to  take  the  case  out  of  Uie  statute,  it  is  incumbent  upon  him  to 
show  it. 

APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Perkins,  J.-^Snoddp,  as  the  administrator  of  Oeorgt 
Riser ^  deceased,  filed  his  application,  in  August^  1853,  in 
the  Marion  Common  Pleas,  for  the  sale  of  real  estate  to 
pay  debts.  The  debts  to  be  paid  were  evid^iced  by  sealed 
notes,  dated  July  15, 1839,  and  due  July  15, 1841. 

The  heirs  appeared  and  answered. 

1.  They  denied  the  existence  of  the  indebtedness  alleged 
in  the  petition. 

2.  They  allege  that  the  deceased  was,  and  for  twenty 
years  had  been,  a  resident  citizen  of  the  state  of  Maryland; 
that  he  executed  the  notes  in  question  there;  that  in  Janr 
uary^  1853,  he  died  there;  that  his  personal  estate  was 
there,  and  there  being  administered  upon;  and  that,  by 
the  law  of  Maryland^  a  copy  of  which  was  filed,  suits  upon 
simple  contracts  were  barred  in  three  years,  and  npon 
specialties,  in  twelve. 
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3.  They  denied  the  validity  of  Snodd^s  appointment  as    May  Tern, 
administrator.  1SS6. 

The  plaintiff  replied,  demurring  to  all  the  paragraphs  of      RnsB 
the  answer  but  the  first.     The  Court  sustained  the  de*     Skoddt. 
mnirer. 

The  notes  were  all  the  evidence  that  was  introduced. 
The  Court  decreed  a  sale,  &c* 

The  appellants,  the  heirs,  submit  in  this  Court — 

1.  That  the  complaint,  or  petition  to  sell,  is  insufficient. 

2.  That  the  appointment  of  the  administrator  in  this 
state  was  invalid. 

3.  That  the  evidence  was  insufficient  to  justify  the  de* 
cree  of  the  Court;  and  that  the  notes  were  inadmissible  in 
evidence  without  proof  of  their  execution. 

4.  That  the  Court  erred  in  sustaining  the  demurrer  to 
the  paragraph  in  the  answer  setting  up  the  Maryland  stat- 
ute of  limitations. 

This  cause  was  tried  before  the  acts  of  1855  came  into 
force.  Hence  it  was  governed  by  the  code  of  1852,  and 
the  sufficiency  of  the  complaint  was  admitted  by  answer- 
ing to  the  merits. 

The  appointment  of  the  administrator  could  not  be  im- 
peached collaterally.  A  revocation  of  his  letters  should 
have  been  obtained.    Ray  v.  Doughty^  4  Blackf.  115. 

As  to  the  admissibility  of  the  notes  in  evidence,  we 
have  this  statute: 

"When  a  writing,  purporting  to  have  been  executed  by 
one  of  the  parties,  is  the  foundation  of,  or  referred  to  in 
any  pleading,  it  may  be  read  in  evidence  on  the  trial  of 
the  cause  against  such  party,  without  proving  its  execu- 
tion, unless  its  execution  be  denied,"  &c.,  under  oath.  3 
R.  8^  p.  44,  8.  80. 

This  suit  was  not  against  a  party  to  the  notes,  nor  were 
they  read  in  evidence  ^^  against  such  party." 

The  case,  therefore,  is  not  within  the  language  of  the 
statute.  Is  it  embraced  by  its  spirit?  We  think  not.  The 
maker  of  an  instrument  would  know  it,  and  if  one  were 
presented  with  his  signature  which  he  did  not  make,  he 
would  know  it    Hence,  it  is  reasonable  to  require  him  to 
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UM,y  Term,   deny  iiiBtniineiKts  signed  with  his  signature,  nnder  oatb,  if 
^^^*      at  all.    Not  so  as  to  his  heirs,  or  others  not  purporting  to 
RisBB      be  makers  of  the  instrtiments.    Heirs  involved  in  snits  like 
8HO0DT.     the  present,  are  generally,  as  in  this  case,  minors,  who  are 
incapable  of  making  even   an  admission,  and  against 
whom  proof  on  all  points  is  always  reqtured.     Thej 
*could  not  be  expected  to  know,  in  all  eases,  the  genuine- 
ness of  a  parent's  signature,  and  be  prepared  to  admit  or 
deny  it,  in  every  given  instance;  and  it  would  be  nnzea- 
sonable  to  require  them  so  to  do. 

This  case,  then,  not  falling  within  the  statute  quoted, 
was  to  be  governed  by  the  rules  of  the  common  law, 
which  required  proof  of  the  execution  of  the  notes. 

It  should  be  observed  that  their  admission  was  objected 
to  at  the  time,  for  the  cause  above  assigned. 

The  notes  being  improperly  admitted,  and  being  all  the 
evidence,  of  course  there  was  nothing  upon  which  to  baae 
the  decree  rendered. 

It  remains  to  consider  the  question  of  the  statnte  of 
limitations. 

The  demurrer  admits  the  existence  of  the  Maryhad 
statute.  Counsel  for  the  appeUees  suggest,  indeed,  that 
the  paragraph  in  the  answer  setting  it  up  is  bad,  because 
it  does  not  negative  the  exceptions  in  the  statute.  Bnt 
the  law  is  tmiform,  that  exceptions  in  the  statute  of  limi- 
tations must  be  replied.  Chit  on  Cont  840. — ^1  Chit  PL 
583. —Aug.  on  Limitations  375. 

By  the  statute  of  Maryland^  then,  the  domicil  of  the  de- 
ceased maker  of  the  notes,  suits  upon  the  notes  were 
barred.     The  provision  in  our  statute  is  as  follows: 

"  When  a  case  has  been  fully  barred  by  the  laws  of  the 
place  where  the  defendant  resided,  such  bar  shall  be  Ihe 
same  defence  here,  as  though  it  had  arisen  within  this 
state."    2  R.  S.  1852,  p.  77,  s.  216. 

This  would  seem  to  be  sufficiently  explicit  to  put  an 
end  to  controversy.  But  counsel  say — ^  We  object  to 
the  plea,  because  the  question  it  raises  was  a  question 
between  the  administrator  and  creditors,  and  not  one  be- 
tween him  and  the  heirs.     These  heirs  have  nothing  to  do 
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with  it.  Nor  are  creditors  caUed  on  to  make  their  daimB 
good  as  against  the  objections  of  heirs.  The  administra- 
tor must  be  presumed  to  know  better  than  the  heirs  do 
about  the  validity  of  claims  filed  against  the  estate.  He 
is  presumed  to  act  honestly.  The  answer  sets  up  no 
charge  of  dishonesty  against  him — ^no  collusion  with  credi- 
tcNTS.  If^  by  his  admission  or  other  acts,  he  injures  the 
heirs,  their  only  remedy  is  on  his  bond.  He  had  power  by 
a  promise  to  take  these  cases  out  of  the  statute  of  limita- 
tions. Who  knows  but  he  did  so?  who  knows  but  the 
deceased  did  so  in  his  lifetime?  It  is  not  to  be  tolerated 
that,  in  a  proceeding  like  this,  in  which  the  creditors  are 
not  parties,  they  shall  be  affected,  and  their  claims  de- 
feated by  a  plea  of  the  heirs.  The  Uke  is,  we  believe, 
unheard  of  in  Jiufuina." 

In  reply,  it  may  be  observed,  that  the  object  of  thb  suit 
is  to  sell  the  land  of  heirs;  and  that  it  seems  but  reason- 
able that  they  should  be  permitted  to  resist  such  suit  and 
save  their  land,  if  legally  possible.    Further,  our  statute  • 
requires,  in  such  case,,  that  the  heirs  shall  be  called  into  \ 
Conrt  before  any  decree  can  be  rendered  against  them  or    '. 
their  inheritance.    Why  called,  if  not  to  resist?    And  if 
to  resist,  why  shall  they  not  be  permitted  to  avail  them- 
selves of  the  rules  of  pleading,  practice,  and  evidence, 
necessary  for  the  purpose? 

It  is  also  doubtfdl  whether  the  executor  or  administrator  t 
of  an  estate  can,  by  promise,  take  a  debt  out  of  the  stat- 
ute; and  whether  he  is  not  bound  to  plead  the  statute  I 
of  limitations  in  all  cases.    See  Thompson  v.  Peter j  12 
Wheat  565.— Peck  v.  BoUfordj  7  Conn.  172.— Ang.  on  I 
lim.  348,  et  seq.^  and  cases  cited  in  note  on  page  351. — ^S 
KenPs  Co'mm.  (last  edition)  415,  et  seq.^  and  notes.    But 
we  are  not  called  upon  in  this  case  to  go  beyond  that  of 
Mooers  v.  White^  6  John.  Ch.  Rep.  360,  where  Chancellor 
Kent  says: 

"The  executor  possesses  the  personal  estate  as  trustee, \ 
and  the  heir  the  real  estate  as  owner;  and  is  he  to  be  ' 
charged,  at  the  mere  pleasure  of  the  executor,  with  the  i 
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M»y  Term,   debts  of  his  ancestor?    Does  it  rest  entiiely  in  the  discre- 
^"^*      tion  of  the  executor,  whether  the  heir  is  or  is  not  to  be 
BisBR  ,     permitted  to  use  the  statute  of  limitations,  which  the  law 
8voddV.     ^^^  provided  as  a  means  of  defence  against  a  simple  con- 
tract demand,  which,  perhaps,  he  knows  to  be  unjust, 
though  his  ancestor  has  not  left  him  the  requisite  proof? 
I      I  can  not  bring  my  mind  to  assent  to  so  unreasonable  a 
!      proposition,  nor  to  admit  that  the  heir  is  not  entitled,  as 
against  the  creditor  seeking  to  charge  his  estate,  to  use 
every  lawful  plea,  unaffected  by  the  act  or  admission  of 
the  executor."    And  see  Jennings  v.  JEee,  5  Ind.  R.  257. 

In  the  present  case,  the  creditors,  through  the  adminis- 
trator, are  seeking  to  charge  the  real  estate  of  the  heiiB, 
and  we  think  the  latter  are  entitled  to  use  every  lawful 
plea  in  defence.  The  administrator  may  give  notice  to 
the  creditors  of  the  defences  set  up,  and  the  evidence  re- 
^  quired^  and  thus  avoid  any  risk  of  liability  to  those  credi- 
tors on  account  of  negligence  in  prosecuting  suit. 

It  may  also  be  properly  remarked,  in  conclusion,  that  it 
does  not  appear  that  the  deceased,  or  the  administrator, 
ever  made  any  promise  which  could  be  claimed  to  have 
taken  the  notes  involved  out  of  the  statute  of  limitations. 
If  such  promise  had  been  made,  and  was  of  any  import- 
ance in  the  case,  it  should  have  been  shown  on  the  part  of 
the  plaintiff. 

Per  CWiam.— The  judgment  is  reversed  with  costs- 
Cause  remanded  for  a  new  trial,  with  leave  to  the  parties 
to  amend  their  pleadings. 

L.  Barbour  and  A.  G.  Porter,  for  the  appellants. 
D.  McDonald  and  W,  Henderson,  for  the  appellee. 
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Collins  v,  Nichols* 

The  defendant  in  attadaaent,  after  appearanee,  may,  by  tbe  B.  S.  1 852,  moTe 
to  quash  the  attachment;  hnt  for  matter  not  appearing  on  the  face  of  the 
proceedings,  he  should  plead  m  abatement. 

In  a  proceeding  in  attachment,  commenced  before  a  justice  of  the  peace, 
foonded  upon  the  allegation  of  the  defendant's  non-residence,  the  defendant, 
after  an  appeaiaace  to  the  action,,  a  continuance  by  agreement,  a  trial,  aa 
appeal  to  the  Common  Pleas,  and  another  continuanoe,  moyed  that  the  at- 
tachment should  be  quashed  and  the  suit  dismissed,  on  the  ground  that 
when  the  suit  was  commenced,  he  was  a  resident  of  the  county  where  it  was 

Held,  that  the  oljection  was  made  too  late. 

HeU,  also,  that  after  his  appearance  to  the  action,  the  suit  could  not  be  dis- 
missed for  tiie  cause  assigned. 

A  party  should  avail  himself  of  matter  in  abatement  at  the  eailieit  opportonity. 

When  a  defendant  in  attachment  is  personally  served  with  process,  or  appears 
to  the  action,  the  cause  proceeds,  under  the  B.  8. 1 852,  as  in  other  cases,  and 
judgment  is  rendered  personally. 


APPEAL  from  the  La  Ghrtmge  CJoturt  of  Ck>mmon  Pleas.  Wednetdav, 
GooKiNs,  J. —  Collins  commenced  a  suit  by  attachment 
before  a  justice  of  the  peace,  alleging  that  the  defendant, 
NicholSj  was  a  non-resident  of  the  state.  On  the  retom 
day,  the  parties  appeared,  and  the  cause  was  continued  by 
agreement  to  a  future  day,  when  they  met  and  tried  the 
cause.  The  justice  gave  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed  to  the  Common  Pleas, 
where  they  again  appeared,  and  continued  the  cause  to  a 
subsequent  term;  at  which  term  the  defendant  moved 
that  the  attac);iment  be  quashed,  and  the  suit  dismissed, 
and  against  the  plaintiff's  objection,  was  permitted  to 
prove,  in  support  of  the  motion,  that  at  the  time  the  writ 
of  attachment  was  sued  out,  he  was  a  resident  of  La 
Grange  county.  The  Court  dismissed  the  suit,  and  the 
plaintiff  excepted. 

1.  A  defendant,  after  appearance,  may  move  to  quash 
the  attachment;  2  R,  8.,  p.  70,  s.  188;  but  for  matter  not 
apparent  on  the  face  of  the  proceedings,  he  should  plead  in 
abatement  Ibi(Lj  p.  455,  s.  34.  2.  After  appearing  to  the 
action,  a  continuanoe  by  agreement,  a  trial,  an  appeal,  and 
another  continuance,  it  was  too  late  to  make  the  objection 
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in  any  form*  A  party  should  avail  himsdf  of  matter  in 
abatement  at  the  eaiiiest  opportunity.  Wibrigki  y.  TTise, 
4  Black!  127^Swift  y.  Woods,  5  id  97.  a  That  the 
plaintiiSr  was  a  resident  was  no  ground  for  dtRmissing  the 
suit,  after  answering  to  the  action,  whatever  efikct  it 
might  have  had  upon  the  attachment  When  a  defend- 
ant is  personally  served,  or  appears  to  the  action,  the  cause 
proceeds  as  in  other  cases,  and  judgment  is  rendered  per^ 
sonally.    2  R.  S.,  p.  70,  s.  188. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings,  not  inconnstent 
with  this  opinion. 

A.  EUisofiy  for  the  appellant. 

X  B.  HowCj  for  the  appellee. 


Wolf  v.  Esteb. 


A,  gKft  a  mare  iviA  foal  by  an  ass  to  B.,  ttipnlatiBg  that  if  die  should  pnm 

to  be  with  foal,  the  coH  was  to  be  A.'b,    B,  sold  the  mate  to  C,  witfaoafcia- 

formlng  him  of  the  resenratioii  of  the  ooU  by  A» 
Held,  that  the  resenradon  of  the  colt  by  A.,  was  a  yalid  one. 
Eddy  also,  that  B.'«  possession  of  the  colt  was  that  of  a  bailee. 
EM,  also,  that  the  sale  by  B.  to  C.  (beiiig  that  by  a  baAee  of  property  \tAA ) 

confecred  no  title  to  the  colt  apon  C, 
Held,  also,  that  C*s  remedy  was  against  B.,  for  breach  of  warranty  of  tilk 

implied  in  the  sale  of  chattels. 
The  sabject  of  a  contact  need  only  have  a  potential  esdsteooe. 


Wedtimdan, 


APPEAL  from  the  Wayne  Court  of  Common  neas. 

GooKiNs,  J. — T7b(^  brought  an  action  against  EsUh^ 
before  a  justice  of  the  peace,  to  recover  a  mule  colt  On 
appeal  to  the  Common  Pleas,  there  was  a  trial  by  jaiy^ 
and  a  verdict  and  judgment  for  the  defendant.  The  evi- 
dence  conduced  to  prove  that  the  plaintiff  gave  a  mare 
with  foal  by  an  ass,  to  one  Thomas^  stipulating  that  if  she 
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should  pioye  to  be  with  foal,  the  colt  was  to  be  his,  the    ^^7  'l'«nn> 
donor's;  that  Thomas  sold  the  mare  to  the  defendant,      '^^56. 
without  informing  him  of  the  reservation  of  the  colt  by       Wolf 
Wo^e.    After  the  colt  was  foaled,  the  plaintiff  demanded      Estob. 
it  of  the  defendant,  and  he  refused  to  deliver  it;  where- 
upon this  action  was  brought. 

The  Court  instructed  the  jury,  in  effect,  that  the  reserva- 
tion of  the  colt  by  Wolfe j  being  inconsistent  vdth  the  gift 
or  sale,  was  void;  that  the  colt  being  unborn,  there  was  no 
property  in  it  separate  £rom  the  mother;  that  the  plaintiff, 
by  parting  with  the  mare,  parted  with  the  property  in  the 
colt;  and  that  having  no  general  or  special  property  in  the 
subject  of  the  action,  he  could  not  recover. 

The  jury  were  further  instructed,  that  if  the  defendant 
had  no  knowledge  of  the  reservation  when  he  purchased 
the  mare  from  Tkomas^  the  plaintiff  conld  not  recover. 

We  think  botii  the  instructions  were  erroneous.  A  gift 
is  a  contract,  based  upon  a  good  consideration.  It  was  the 
mare  that  was  given,  and  not  the  colt.  Animals  unborn 
may  be  the  subject  of  contract.  The  subject  of  a  contract 
need  only  have  a  potential  existence.  2  Kent's  Comm. 
468,  and  note,  and  authorities  cited. 

The  second  instruction  sought  to  apply  the  doctrine  of 
bona  Jlde  purchaser  of  real  estate  to  a  sale  by  the  bailee  of 
personal  property.  Thomas  was  the  bailee  of  personal 
property.  TTiomas^s  possession  of  the  colt  was  a  bailment. 
The  sale  by  the  bailee  of  property  bailed,  confers  no  title 
upon  the  purchaser,  as  against  the  general  owner,  although 
he  had  no  notice  of  the  bailment.  His  remedy  is  against 
the  vendor,  for  breach  of  warranty  of  titie  implied  in  a  sale 
of  chattels. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  W.  Julian,  J.  &  Neuman  and  J.  P.  SiddaUj  for  the 
appellant 

C.  A  Test  and  X  M.  WUson,  for  the  appellee. 
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Rebbe,  Execntor,  t^.  McQitilkin. 


^*  In  a  suit  upon  the  coyeoaat  of  wazimntj,  in  a  conreymoe  of  bnid,  the  main 

100  Ve  1         •      thing  to  be  alleged  is  the  eriction  hy  paramonnt  title,  existing  at  the  time  of 

the  conTejanoe.    The  manner  of  eriction  is  matter  of  eridenoe,  and  need 
not  be  alleged. 
In  a  suit  i^K>n  the  corenant  of  wafiantj,  where  there  has  been  aa  eviction, 
the  measure  of  damages,  in  the  absence  of  fraud,  is  the  purchase-money  and 
interest. 


Wedneaday, 
JfayS8. 


ERROR  to  the  Vigo  Probate  Court 

Stuart,  J. — Action  of  covenant,  tried  October  9,  1848. 
The  pleadings  are  of  course  confoimed  to  the  old  system. 
Trial  by  the  Court,  on  a  traverse  of  the  breach.  Finding 
and  judgment  for  the  plaintiff  below,  McQuilkinf  tot  1,352 
dollars.  There  was  no  motion  for  a  new  trial  or  in  anest 
of  judgment;  and  no  exception  to  any  ruling  of  the  Court 

But  on  the  4th  day  of  October ^  1853,  the  executor,  Reese, 
prosecutes  error.  What  effect  the  revised  statutes  abol- 
ishing  the  writ  of  error,  and  limiting  appeals  to  three 
years,  might  have  on  the  rights  of  parties,  is  not  urged  in 
argument,  and  we  make  no  question  upon  it. 

The  two  questions  chiefly  argued  are,  the  sufficiency  of 
the  declaration  and  the  measure  of  damages.  These  will 
be  briefly  noticed  in  their  order. 

1.  The  first  question  is  as  to  the  sufficiency  of  the  de- 
claration on  error.  Its  allegations  and  breach  become 
material  to  be  examined.  The  pleader  alleges  that  in  JU^, 
1835,  Isaia/i  Letois^  Reese^s  testator,  by  deed,  sold  and  con- 
veyed the  land  therein  described  to  Samuel  McQuilkk^  the 
plaintiff  below,  his  heirs  and  assigns  forever,  for  the  con- 
sideration of  800  dollars.  It  is  further  alleged  that  by  the 
same  deed,  the  said  Lewis  did  covenant  to  and  with  the 
said  McQuilkin^  that  he  would,  and  his  heirs,  executors 
and  administrators  should  warrant  and  fc^ever  defend  the 
said  tract  or  parcel  of  land,  with  all  the  appurtenances, 
unto  the  said  McQtattciny  his  heirs  and  assigns,  against  all 
and  every  person  or  persons  whatsoever,  claiming  or  to 
claim  the  same. 

The  breach  is  assigned  in  these  words :  And  the  said 
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McQuilkin  ayeni  that  the  said  Letaisj  his  heirs  and  execu-  May  Tena, 
tore,  have  not  warranted  and  defended  the  said  tract  or      ^^^' 
parcel  of  land,  with  all  the  appurtenances,  to  the  said  Mc-      Bsmb 
Quilkmy  his  heirs  and  assigns,  against  all  and  every  person  McQinuuv. 
or  persons  whatever,  claiming  or  to  claim  the  same;  but 
on  the  contrary  thereof  the  said  McQuilkm  says,  that  at 
the  time  of  ensealing  and  delivery  of  the  said  deed,  the 
paramount  title  and  freehold  in  the  said  land  was  in  other 
persons  than  the  said  LeunSj  by  virtue  of  which  said  para- 
mount title  the  said  McQuilMn  afterwards,  to-wit,  at  the 
September  term  of  the  Vigo  Circuit  Court,  1848,  was 
evicted  out  of  and  from  the  said  lands;  and  so  the  said 
LemSf  his  heirs  and  executors,  have  not  kept  his  said  cov- 
enant, but  have  broken  the  same.    To  the  damage,  &c. 

Is  tills  declaration  good  on  error?  We  are  of  opinion 
that  it  is.  The  main  thing  to  be  averred  is  the  eviction 
by  paramount  titie,  existing  at  the  date  of  Lewises  deed. 
The  manner  of  eviction  is  matter  of  evidence,  and  need 
not  be  alleged.  The  declaration  would  have  been  good 
on  general  demurrer. 

Thus  in  Day  v.  Chism^  10  Wheat.  449,  the  action,  like 
that  at  bar,  was  covenant  on  the  warranty  contained  in 
Chism^s  deed  to  Day.  The  substance  of  the  covenant 
alleged  in  the  several  counts,  was,  <^to  warrant  and  de- 
fend the  land  against  all  and  every  person  whatever." 
Breach,  that  CMsm  had  not  a  good  and  sufficient  titie  to 
the  landf  in  consequence  of  which  the  plaintiffs  were 
ousted  and  dispossessed  of  the  premises  by  due  course  of 
law.  Demurrer  to  the  declaration,  assigning  for  cause 
that  an  eviction  by  titie  paramount  was  not  averred.  Butt 
the  Court  held  otherwise.  '^The  covenant  stated  in  the 
declaration  is  a  covenant  of  warranty,  and  not  of  seizin. 
In  an  action  on  such  a  covenant,  it  is  necessary  to  allege 
substantially  an  eviction  by  titie  paramount;  but  no  for- 
mal words  are  prescribed,  in  which  this  allegation  should 
be  made.  It  is  not  necessary  to  say  in  terms  that  the 
plamtiff  has  been  evicted  by  a  titie  paramount  to  that  of 
the  defendants.  In  this  case  we  think  such  an  eviction  is 
substantially  averred    The  person  who  is,  from  want  of 
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May  Tenn,   title,  ousted  by  dne  course  of  law,  most,  we  think,  be 

^^^'      evicted  by  title  paramount" 

Rn»  In  WoUon  v.  Hele^  2  Sannd.  R.  177,  it  was  held  that  in 

MoQniuuir.  covenant  on  a  warranty  of  lands  for  years,  the  plaintiff 
ought  to  show  what  estate  or  right  he  who  entered  had  at 
the  time  of  his  entry,  and  it  is  not  suflScient  to  aver  that 
he  had  a  good  title.  This  case  is  called  by  elementaiy 
writers  a  leading  authority,  as  it  undoubtedly  is.  But  in 
the  notes  it  is  clearly  shown  by  the  authorities  that  it  is 
not  necessary  to  set  out  the  title  of  him  who  enters,  be- 
cause the  plaintiff  is  a  stranger  to  it.  But  as  held  in  iXqr 
V.  QiWHj  it  is  necessary  that  the  plaintiff  should,  in  some 
manner,  state  in  his  declaration  that  the  person  entering 
had  a  lawful  or  paramount  title,  before  or  at  the  time  of 
the  date  of  the  grant  to  the  plaintiff;  for  otherwise  it 
would  be  intended  that  the  title  of  the  party  entering  was 
derived  from  the  plaintiff  himself.  2  Saund.  R.  181  (a), 
note  10. 

2.  The  second  point  urged  is,  that  the  damages  are  ex* 
cessive.  Of  this  we  are  unable  to  judge,  as  the  evidence 
is  not  in  the  record.  If  interest  be  allowed  from  the  date 
of  the  purchase,  the  damages  are  not  out  of  the  way.  But 
it  is  insisted  that  McQuilkin  is  only  entitled  to  interest 
from  the  date  of  the  eviction,  which  was  only  a  month  or 
so  before  the  judgment.  The  evidence,  however,  might 
have  been  such  as  to  demand  the  other  rule;  and  in  the 
absence  of  the  evidence  showing  the  ruling  to  be  clearly 
erroneous,  we  must  presume  in  favor  of  the  Court  below. 
Besides,  in  the  absence  of  any  occupying  claimant  law, 
the  rule  of  damages  in  case  of  eviction  is  now  well  settled. 
In  most  of  the  states  it  is  the  consideration-money  vriih 
interest;  in  analogy  to  the  action  of  warranHa  chariot 
where  the  warrantee  recovered  of  his  warrantor  lands 
whose  value  was  computed  as  of  the  time  of  the  war- 
ranty. KeUy  V.  The  Dutch  Ckurchj  2  Hill  116.— Peters  v. 
McKeany  4  Denio  550.— Foote  v.  Bumettj  10  Ohio  317.— 
Pence  v.  Duvall^  9  B.  Monroe  48.— JSbpMn^  v.  Lee^  6  Wheat 
118--^  Kent  471^Sedgwick,  17&— Gieenl.  Ev.  s.  269.- 
BlackweU  v.  The  Board  of  Justices^  SfC^  3  Black£  14a— 
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Sheets  t.  AmbrewSj  id.  274.    We  therefore  adhere  to  the   May  Term, 
rule  that,  in  the  absence  of  fraud,  the  pmchase-money  and      ^^^* 
interest  is  the  measure  of  damages.  Ball 

GrooKiNs,  J.,  having  been  concerned  as  counsel,  was       Cox. 

absent. 
Per  CktrianL — The  judgment  is  affirmed  with  costs. 
S,  B.  Oookins  and  E.  E.  Bassett^  for  the  plaintiff. 


Ball  v.  Cox. 


Where  the  leoord  does  not  contain  the  evidenoe,  if  the  instmctiona  of  the 
Coiirt  would  be  correct  nnder  any  inpposable  state  of  facts,  they  will  be 
presumed  to  haye  been  correct. 

The  Conrt,  in  recapitulating  the  evidence  to  the  jnry,  shonld  not  state  what  it 
prores,  bat  only  what  it  oondnces  to  prorei  leaving  its  weight  to  be  detect 
mined  by  the  jnry. 

The  closer  the  statute  of  frauds  can  be  adhered  to,  consistently  with  control- 
ling jadicial  anthority,  the  better. 

An  aoqoieeoenoe  of  twenty  years  is,  as  a  general  role,  necessary  to  support  aa 
implied  agreement  in  respect  to  a  boundary  differing  from  that  clearly  ex- 
pressed in  the  title  deeds. 

An  intruder,  without  any  daim  or  color  of  title,  will  not  be  allowed  to  acquire 
rights  on  easier  terms  than  one  who  holds  under  an  adverse  possession. 

ERROR  to  the  Tippecanoe  CSrcuit  Court  WedMmhy, 

Stuabt,  Jd — ^Ejectment  for  a  strip  of  land  four  feet  and 
a  half  wide  by  a  hundred  and  thirty  feet  long,  running 
centrally  across  lots  forty-three  and  forty-four,  in  the  origi- 
nal plat  of  Lafayette.  Trial  by  jury.  Verdict  and  judg- 
ment for  the  defendant.  At  the  proper  time,  a  motion  for 
a  new  trial  was  made  and  overruled ;  but  the  record  does 
not  purport  to  contain  all  the  evidence.  BaUj  the  lessor 
of  the  plaintiff,  prosecutes  error. 

It  is  dear  that  the  judgment  below  most  be  affirmed, 
unless  the  instructions  given  by  the  Court  and  excepted 
to  by  Ballj  are  erroneous  under  any  state  of  the  evidence 
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May  Tenn,  which  ooold  reasonably  be  preenmecL  ibKrrag  ▼•  Fry^  6 
^^^'  InA  R  371.  The  &ctB,  so  far  as  disclosed  by  the  recced, 
Ball  will  aid  in  seeing  the  scope  of  the  instructions  com- 
Cox.        plained  of. 

The  original  division  of  the  lots  was  from  east  to  west 
As  divided  and  occupied  by  the  parties  to  this  snit,  the 
line  runs  north  and  south;  each  owning  a  half  of  each  lot 
Cox  owns  the  west  halves;  BaU  the  east.  The  dimen- 
sions of  the  lots  are  sixty-six  by  a  hundred  and  thirty- 
two  feet — so  that  each  should  own  sixty-six  feet  on  Maim 
street  The  streets,  Main  street  in  front,  and  Ohio  on  the 
east  of  these  lots,  are  recorded  as  sixty  feet  wide. 

From  the  record  and  the  admissions  in  argument,  it  ap- 
pears that  the  lessor  of  the  plaintiff  proved  a  complete 
title  to  each  of  the  east  halves  of  these  lots ;  and  Oax  a 
like  title  to  the  west  halves.  In  what  terms  the  bounda- 
ries were  described  in  the  deeds,  is  not  disclosed.  It  is 
said  there  was  evidence  tending  to  establish  that  the  strip 
of  land  in  dispute,  was  a  part  of  the  east  halves  of  the 
lots ;  and  also  evidence  that  the  grantor  of  (hx  (who  was 
the  grantee  of  BaU^)  about  eighteen  years  before  the  com- 
mencement of  this  suit,  erected  a  brick  building  covering 
the  whole  front  on  Main  street,  including  the  four  feet  and 
a  half  in  dispute.  A  board  fence  was  also  erected  from 
the  comer  of  the  brick  building,  directly  across  the  lots 
from  south  to  north,  embracing  the  disputed  strip  on  the 
west  side.  This  fence  remained,  it  seems,  some  eighteen 
years  after  its  erection. 

It  does  not  appear  that  during  all  this  time  BaU  set  up 
any  claim,  or  made  any  objection.  On  the  contrary,  he 
seems  to  have  either  willingly  or  ignorantly  acquiesced 

Sometime  in  1830,  Bail  himself  erected  a  brick  build- 
ing on  the  east  half  of  lot  forty-four,  fronting  on  JIfim 
street,  placing  his  west  wall  close  up  to  the  east  wall  of 
that  erected  by  the  grantors  of  Cox.  BaU  also  occupied 
a  frame  building  on  the  east  half  of  the  lot,  as  a  place  of 
business.  Thus  matters  stood  till  1845,  when  the  brick 
on  the  west  end  of  lot  forty-four  was  destroyed  by  fire. 
When  Cox  began  to  dear  off  the  rubbish,  with  a  view  to 
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rebuild,  BaU  gave  him  notice,  dated  AprU  15, 1850,  that   Hay  Tom, 
he  would,  on  the  26th  of  the  same  month,  call  in  the      ^Q^* 
county  sorveyor  to  ^'ascertain,  establish  and  perpetuate"       Ball 
the  boundary  line  between  them.    From  that  survey,  it       cox. 
appeared  that  the  four  and  a  half  feet  in  controversy  was 
part  of  the  east  halves  of  the  lots. 

In  Aprilj  1850,  then,  Ball^  for  the  first  time,  set  up  a 
daim  to  the  land  in  dispute. 

In  the  argument,  it  is  taken  for  granted  on  both  sides, 
that  the  acquiescence  was  only  for  a  period  of  eighteen 
years ;  though  we  can  not  readily  see,  from  the  glimpses 
of  the  evidence  afforded  by  the  record,  why  it  is  not  over 
twenty  years.  But  it  will  be  safer,  perhaps,  to  follow  the 
admissions  of  counsel 

In  favor  of  BalPs  daim,  it  appears  that  the  disputed 
land  is  part  of  the  east  half  of  the  lots ;  in  £ivor  of  Cbx?s 
daim,  it  appears  that  he  and  his  grantors  had  held,  and 
improved  and  enjoyed  the  four  and  a  half  feet,  vdthout 
dispute,  for  eighteen  years  before  the  commencement  of 
the  suit  The  question  is,  can  the  line  of  Casc?s  brick  wall 
and  the  fence  be  presumed  from  the  facts  to  be  the  agreed 
boundary  between  the  parties  ? 

Without  the  evidence  submitted  to  the  jury,  it  is  idle 
for  this  Court  to  attempt  to  conjecture  what  are  the  facts. 
For  instance,  it  appears  very  dear  that  Coafs  title  was 
only  for  half  the  lots,  viz.,  sixty-six  feet  on  Main  street. 
Now  it  might  have  appeared  in  evidence  that  Cox^s  actual 
possesaion  was  seventy  feet,  and  BcUPs  only  sixty-two  feet. 
Or  it  might  have  appeared  that  while  Cox  and  his  gran- 
tors indosed  four  feet  of  BalPs  land,  he,  in  turn,  lapped 
over  on  the  street  four  feet,  thus  giving  him  still  sixty-six 
feet  And  as  far  as  we  can  conjecture  from  what  appears 
of  the  evidence,  this  seems  to  have  been  the  state  of  facts. 
Cox  bad  seventy  feet,  BaU  sixty-six  feet,  and  Ohio  street, 
which  was  sixty  feet  wide,  and  so  recorded,  was  reduced 
to  fifty-six  feet.  Had  we  the  facts  before  us,  we  should 
be  slow  to  affirm  a  judgment  which  would  thus  throw  the 
plat  of  the  dty  of  Lafayette  out  of  joint,  unless  we  felt 
constrained  to  do  so  by  the  controlling  weight  of  the  an- 
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Ifay  Term,  thorities.  And  there  is  certainly  no  such  strongly  maiked 
^°^'  line  of  decisions,  either  in  the  cases  cited  by  ootinsel,  or  in 
Ball  any  other  adjudications  that  have  come  under  our  obser^ 
Coz.       Tation. 

Many  other  circumstances  might  have  been  in  evidence, 
which  would  have  justly  had  great  weight  with  tlie  jury.  j 

Thus  the  fact  that  Ball  v^as  the  original  owner  of  both  | 

lots  and  the  grantor  of  Cox^s  vendors,  would,  if  it  were  in 
evidence,  be  a  very  strong  circumstance  against  the  tardy 
claim  of  the  lessor  of  the  plaintiff  That  is,  it  would  tend 
strongly  to  prove  an  established  boundary  on  a  line  differ- 
ent from  the  true  one,  by  the  agreement  of  Ball  and  the 
vendors  of  Cox.  For  Ball  could  not  be  presumed  to  be 
ignorant  of  the  boundaries  of  the  parts  of  lots  forty-three 
and  forty-four,  which  he  had  assumed  to  convey;  particu- 
larly as  during  the  whole  period  of  such  notorious  occu- 
pancy by  Chains  vendors  and  himself,  the  lessor  of  the 
plaintiff  lived  in  Lafayette^  owning  and  doing  business 
upon  part  of  the  same  lots. 

On  the  other  hand,  the  evidence  might  have  showed 
that  the  possession  of  Cox  and  his  vendors  was  a  mere 
permissive  possession,  without  any  claim  or  color  of  title, 
which  the  lessor  of  the  plaintLfl^  trusting  to  the  well-known 
law  of  limitation  and  adverse  possession,  tolerated  so  long 
as  he  deemed  it  safe  to  do  so.  Thus  might  Ball  have  pe^ 
mitted  it  to  run  for  eighteen  years.  And  he  might  have 
properly  deemed  it  a  fitting  time,  as  on  the  hypothesis  of 
permissive  possession  it  assuredly  was,  when  the  former 
building  was  removed  and  another  about  to  be  erected,  to 
terminate  that  possession.  This  would  be  further  strength- 
ened, if  it  appeared  in  evidence  that  Cox  and  his  vendors 
listed  for  taxation  and  actually  paid  tax  upon  sixty-six 
feet,  while  they  were  in  possession  of  seventy  feet. 

These,  and  many  other  indicia  of  the  purposes  and  in- 
tentions of  the  parties,  might  have  been  in  evidence — acts 
in  paisj  furnishing  to  the  jury  the  basis  of  a  dear  and 
accurate  result  But  we  can  not  indulge  in  hypotheses. 
To  tell  us  in  the  record  that  there  was  evidence  tending  to 
prove  a  certain  fact,  and  other  evidence  tending  to  {»ove 
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the  contrary,  gives  ns  nothing  on  which  we  can  act.    We   May  Tenn, 
can  not  say  which  tendency  preponderated.  1S56. 

So  far,  therefore,  as  the  correctness  of  the  verdict  on  the  Ball 
evidence  is  concerned,  we  are  not  in  a  position,  upon  this  cox. 
record,  to  inquire. 

It  bat  remains  to  look  into  the  instractionB;  and  if  they 
are  correct,  under  any  snpposable  state  of  facts,  the  judg- 
ment below  must  be  affirmed.  These  instructions,  l^ing 
of  importance  in  like  cases,  are  given  in  extenso : 

"If  the  jury  believe  from  the  evidence  that  Ohio  street 
is  but  fifty-six  feet  wide,  and  has  in  fact  so  been  for  over 
twenty  years  by  common  consent,  this  fact  limits  it  to 
that  breadth,  notwithstanding  it  is  designated  in  the  town 
plat  as  being  sixty  feet. 

'^If  the  jury  believe,  from  all  the  evidence  in  the  cause, 
that  a  division  line  was  settled  upon  in  the  minds  of  BaU 
and  the  owners  of  the  west  half  of  lots  forty-three  and 
forty-four,  for  a  longer  time  than  twenty  years  past,  then 
the  plaintiff  can  not  recover. 

^If  the  jury  find  from  the  evidence  that  more  than  eigh- 
teen years  before  the  bringing  of  thb  suit,  the  grantors  of 
CoXj  whose  title  he  now  holds,  were  the  owners  in  fee  of 
the  west  half  of  lots  forty-three  and  forty-four  in  the  origi* 
nal  plat  of  the  town  of  Lafayette  ;  that  at  the  same  time 
BaU  had,  and  still  has,  title  to  the  east  half  of  said  lots ; 
that  about  eighteen  years  ago,  Coo? 8  grantors  built  a  brick 
building  covering  the  whole  part  of  the  ground  in  dispute 
on  Main  street,  and  about  the  same  time  constructed  a 
fence  on  a  direct  line  with  the  east  end  of  said  brick 
building,  entirely  across  said  two  lots,  thus  covering  with 
said  Inick  building,  and  including  within  said  fence,  all  the 
ground  in  dispute ;  that  BaU^  at  the  time,  and  for  several 
years  thereafter,  occupied  a  small  frame  building  on  the 
east  end  of  one  of  the  lots,  as  his  regular  place  of  busi- 
ness, and  from  thence  has  continually  resided  in  the  town 
of  Lafayette;  t^at  jBofl,  a  few  years  after  the  erection  of 
said  brick  building,  erected  on  the  east  half  of  said  lots  a 
brick  building,  the  west  wall  thereof  against  the  east  wall 
of  the  one  so  erected  by  Cosfs  grantors ;  that  the  building 
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Ukj  Term,  and  fenoe  so  erected  by  Chg^s  gnLatan^  remained  standing 
^^^*  till  the  fall  of  1846,  when  they  -were  destroyed  by  fire ; 
Ball  that  soon  after  said  fire,  Cox  acquired  his  title ;  that  Ball 
Cox.  never  made  any  objection  to  the  erection  of  said  building 
and  fence  by  Coafs  grantors,  nor  to  their  continuance,  nor 
did  he  assert  any  claim  to  the  gronnd  in  controyersy  till  a 
few  weeks  before  the  commencement  of  tbis  suit,  when 
Chx  was  removing  the  rubbish  from  the  ground  in  dis- 
pute, preparatory  to  building  thereon ;  then  the  jury  will 
find  firom  these  facts,  that  BaU  acquiesced  in  the  line 
on  which  said  fence  was  placed  and  said  brick  building 
erected  by  Cax?s  grantors,  and  he  can  not  now  be  permit* 
ted  to  dispute  this  line  as  the  true  boundary,  having  so 
long  acquiesced  in  it;  and  the  jury  must  find  for  the  de- 
fendant, though  they  may  be  satisfied  that  the  ground  in 
dispute  is  really  a  part  of  the  east  half  of  said  lots  forty- 
three  and  forty-four,  and  not  a  part  of  the  west  half 
thereof' 

We  think  these  instructions  erroneous.  It  may  be  pre- 
mised that  in  this  style  of  instructing  a  jury,  there  is  great 
danger  of  withdrawing  firom  that  body  the  determinatioa 
of  the  fiicts.  The  Court  assumes  to  recapitulate  the  evi- 
dence and  tell  the  jury  what  must  be  their  conclusions. 
If  evidence  is  to  be  recapitulated,  the  jury  should  not 
be  told  what  it  proves,  but  only  what  it  may  conduce  to 
prove-^leaving,  however,  its  weight  with  tiiem.  Every 
practitioner  must  have  felt  how  even  the  fairest  statement 
of  the  evidence  on  the  part  of  the  Court,  tends  to  imbue 
the  jury  with  the  judicial  leaning,  whatever  it  may  be^ 
and  thus,  in  effect,  shape  the  verdict 

In  the  second  place,  the  instructions  throughout  take 
it  for  granted  that  even  where  there  is  no  pretence  of 
an  agreed  boundary,  acquiescence  for  a  less  period  tiian 
twenty  years,  will  estop  the  lessor  of  the  plaintifif  firom 
setting  up  any  claim.  Thus  in  the  second  instruction^ 
where  twenty  years  is  indeed  mentioned,  it  is  in  a  way  to 
mislead.  It  is  stated  as  twenty  years  pcut,  which  clearly 
means  twenty  years  before  the  trial ;  whereas  the  suit  had 
then  been  pending  over  two  years.     This  tended  to  give 
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the  jury  an  eironeoaB  impression  as  to  the  limit  or  ter*    MayTenn, 
minus  of  the  twenty  years.  ^8^* 

So  long  as  we  pretend  to  be  governed  by  the  statute  of  Ball 
frauds  and  the  statute  of  limitations,  some  practical  and  cox. 
common-sense  effect  should  be  given  to  them.  The  pro- 
visions of  the  statute  of  frauds  as  to  what  shall  be  essen- 
tial to  pass  title,  are  familiar.  The  closer  they  can  be  ad- 
hered to,  consistently  with  controlling  judicial  authority, 
the  better.  Otherwise  these  acts  become  a  snare  rather 
than  a  protection.  K,  in  the  absence  of  an  express  or  any 
very  strongly  implied  agreement  as  to  boundary,  a  less 
period  than  twenty  years'  acquiescence  will  suffice,  there 
is  no  foreseeing  the  end.  It  will  gradually  be  diminished 
until  a  bold  possessor,  backed  by  a  presumed  consent, 
may  make  the  best  title  wholly  insecure.  Such  a  course 
of  decision  would  render  the  statute  of  frauds  a  dead  let- 
ter, and  the  statute  of  limitations  a  tedious  impediment. 

We  have  been  referred  by  counsel  for  Cox  to  RockweU 
V.  AdamSj  6  Wend.  467,  which,  it  is  insisted,  is  not  over- 
ruled by  Adams  v.  Rockwell^  16  Wend.  286.  But  it  is  so 
regarded  by  Oreenleaf^  in  his  Overruled  Cases;  and  by 
Lockwood^  in  his  New^York  Overruled  Cases,  p.  16.  The 
case  in  6  Wendell,  between  the  same  parties,  and  involv- 
ing a  similar  question  at  least,  was  reversed  in  the  Court 
of  E^ors,  as  reported  in  16  Wend.,  supra. 

Prior  to  this  case  of  Adams  v.  Rockwellj  there  are  nu- 
merous decisions  in  the  New-'York  Courts  on  analogous 
questions,  and  perhaps  not  very  easy  to  be  reconciled 
with  any  clearly  established  principles,  or  with  each  other. 
Thus,  in  Jackson  v.  Van  Corlaer^  11  Johns.  R.  123,  an 
agreement  to  settle  a  doubtfrd  boundary,  carried  out  by 
a  practical  location,  was  sustained.  So  Jackson  v.  Freer^ 
17  Johns.  R.  29,  and  Jackson  v.  Hubble^  1  Cowen  613. 

In  all  the  earlier  cases  in  the  New*York  reports,  involv- 
ing questions  of  boundary  not  settled  by  express  agree- 
ment, great  stress  is  laid  on  the  fact  that  the  disputed 
boundary  was  acquiesced  in  for  a  period  of  twenty  years 
and  upwards.  Jackson  v.  Botoen^  1  Caines  358. — Jackson 
V.  Dysling^  2  id,  197* — Jackson  v.  Tedder^  3  Johns.  R.  8. — 
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Mft7  Tern.  Jackson  v.  Dieffendotf^  id.  26d.—Jack8(m  v.  Dou^^  8  ii 
^^^'      267.— Jackson  v.  Smithj  9  id.  100.— Jackson  v.  HeCattj  10 
Ball       id.  377.— McCormick  v.  Bamum,  10  Wend  104.    Several 
Cox.       of  these  cases  are  referred  to  by  connsel,  and  'we  ha?e 
examined  them  with  some  care.   In  all  of  them  the  acqui- 
escence in  the  boundary  from  which  an  agreement  wu 
implied,  varied  from  twenty  to  forty  years.    It  is  these, 
and  similar  cases,  that  the  Courts  of  that  state  speak  of 
as  implying  an  agreement  from  long  acquiescence. 

It  is  true,  the  cases  immediately  prior  to  16  WendeD, 
supra^  among  them  6  Wendell,  supr^ij  seem  to  admit,  that 
under  particular  circumstances,  acquiescence  for  a  shorter 
period  than  twenty  years  might  be  sufficient  from  whidi 
to  imply  an  agreement.  Thus,  in  Adams  v.  BockweUj  the 
Supreme  Court  held  eleven  years  sufficient.  6  Wend.  467. 
In  Jackson  v.  Gardner,  sixteen  years  was  held  sufficient 
8  Johns.  R.  394.  And  it  is  intimated  in  Adams  v.  Rod^ 
well,  16  Wend.  285,  that  had  expensive  improvements  been 
made  during  the  period  of  acquiescence,  the  owner  would 
have  been  estopped.  But  this  point  was  not  in  the  re- 
cord, and  can  not  be  regarded  as  an  adjudication.  In 
that  case,  the  Court  of  Errors  did  reverse  the  decision  of 
the  Supreme  Court,  on  the  ground  that  an  oocnpatiott 
of  wild  land  up  to  a  given  boundary,  acquiesced  in  for 
eleven  years,  was  not  sufficient  from  which  to  imply  an 
agreement. 

Upon  a  careful  examination  of  the  cases,  we  can  not 
but  regard  the  weight  of  authority,  and  the  better  reason, 
with  that  class  of  decisions  which  hold,  as  a  general  role, 
that  twenty  years'  acquiescence  is  necessary  to  support  an 
implied  agreement  in  a  boundary  variant  from  that  clearly 
expressed  in  the  title  deeds. 

In  farther  confirmation  of  this  view,  we  are  greatly 
strengthened  by  a  case  in  Massachusetts^  where  it  is  held 
that  when  parties  have  established  a  fence  vaiying  from 
the  line  described  in  the  deeds,  and  each  party  has  held 
and  occupied  up  to  his  side  of  the  fence,  claiming  to  hold 
accordingly,  for  twenty  years,  neither  can  maintain  a  pos- 
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sessorj  action  against  the  other.    Burrell  v.  Burrellj  11    May  Tenn, 
Mass.  R.  294.  1856. 


Here,  then,  in  the  case  at  bar,  there  was  no  pretence  of      Ball 


Y. 


a  paper  title  in  the  vendors  of  Cox.  There  was  no  parol  cox. 
agreement  as  to  the  boundary  line  between  BaUl  and  Cox^ 
or  any  one  under  whom  Cbx  claims.  The  very  terms  of 
the  deeds  constituting  Co2?s  chain  of  title,  seem  to  have 
left  the  boundary  line  between  the  half  lots  an  open  ques- 
tion to  be  settled  by  survey.  It  would  seem  that  the  deed 
of  Okc,  as  well  as  the  deeds  of  those  under  whom  he 
claimed,  called  for  the  west  half  of  lots  forty-three  and 
forty-four.  The  boundary  between  the  east  and  west  half 
of  those  lots  was  an  open  line.  It  appears  that  both  Ball 
and  the  vendors  of  Coz  were  ignorant  where  it  was.  The 
latter  undertook  to  establish  it  by  acts  in  pais^  no  doubt 
supposing  they  were  occupying  up  to  the  true  line.  Ball 
submitted  to  it  on  the  same  erroneous  supposition.  In 
such  a  state  of  facts,  we  think  it  clear  from  the  general 
canent  of  authorities,  that  nothing  short  of  twenty  years' 
acquiescence  will  estop  the  real  owner,  if  even  that  would, 
under  such  a  state  of  facts,  be  sufficient  to  work  an  estop- 
pel. It  would  be  clearly  against  the  policy  both  of  the 
statute  of  frauds  and  the  statute  of  limitations,  to  allow  a 
mere  intruder,  without  any  claim  or  color  of  title,  to  ac- 
quire rights  on  easier  terms  than  those  who  hold  under  an 
adverse  possession.  As  the  vendors  of  Cox  found  it  for 
their  interest  to  act  first  in  improving  their  half  of  the  lots, 
it  became  their  duty  rather  than  that  of  the  other  passive 
owner,  to  take  the  initiative  in  ascertaining  the  true  boun- 
dary. They  intruded  on  the  east  half  of  the  lots  at  their 
risk. 

The  instructions  being  thus  clearly  erroneous,  under  any 
state  of  the  evidence,  the  motion  for  a  new  trial  should 
have  been  sustained. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Z.  Baird,  for  the  plaintiff 

G.  &  Orth  and  E.  H.  BraekeU^  for  the  defendant. 
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MmyTeirm, 
^^^*        Moore  v.  The  Board  op  Trustees  op  the  Wabash 
MooRB  AND  Erie  Canal. 

T. 

ThsBoabd 

^fthb^Wa-"  While  the  fTaboiA  omf  £m  Cbno/ belonged  to  the  state,  tlie  slate  vta  ein^ 
BASH  AND  by  Tutne  of  her  sorereignty,  from  enj  suit  hj  reason  of  its  mismanagemeBt; 
Erie  Caval.  but  to  effect  a  great  object,  namely,  the  relief  of  the  people  from  alaige  pait 
of  the  public  debt,  she  has  transferred  her  property  in  the  canal  to  a  corpo- 
ration created  by  herself,  to-wit,  the  board  of  trustees  of  said  canal,  in  wiiid 
corporation,  by  yirtue  of  the  act  of  transfer,  she  has  become  an  assodste 
with  her  creditors. 

The  circumstance  that  the  board  of  trustees  of  the  Wabash  and  Erie  Cmd  were 
created  a  corporation  by  the  state,  and  that  the  state  is  a  member  of  the  cor* 
poration,  does  not  protect  the  corporation  against  suite  and  their  inddntL 

The  state  has  communicated  none  of  its  priTileges  or  prerogatiTes  to  the  boss! 
of  trustees  of  the  Wabash  and  Erie  Canal,  but  has  placed  that  coiporuioB 
on  the  same  lerel  as  that  of  other  corporate  bodies. 

A  goremment,  as  a  member  of  a  corporation,  never  exercises  its  sotereigntr; 
it  acts  merely  as  a  corporator,  and  exercises  no  other  powers  in  tibe  msiiiKS' 
ment  of  the  corporate  affairs  than  are  expressly  conferred  by  the  act  of  iira»^ 
poration. 

The  board  of  trustees  of  the  Wabash  and  Erie  Canal  are  not  liable  for  a  ftSnt 
or  neglect  to  repair  the  canal,  at  the  suit  of  an  indiyidnal  who  grounds  lot 
action  alone  on  such  failure;  but  if  he  has  sustained  special  danisgei,BoC 
common  to  aU  others,  ho  may  bring  his  action. 

Complaint  against  the  board  of  trustees  of  the  Wabash  and  Erie  Canal,  illeg- 
ing,  in  substance,  that  the  plaintiff  had  paid  the  defendanto  S,000  dollsn,  is 
consideration  of  which  he  became  and  was  entitled  to  naTigate  said  esssl 
during  the  year  1864,  and  for  which  it  became  and  was  the  duty  of  ^  de- 
fendants to  put  and  Iceep  the  canal  in  navigable  order;  yet  that  ther  did  sot 
put  and  had  not  kept  the  same  in  nayigable  order,  &c,  whereby  the  pismtiff, 
although  always  ready,  &c.,  could  not  and  did  not  naTigate  tiie  csasl. 
although  the  defendanto  had  received  their  toll  as  aforesaid,  &c.  Bdd^  oi 
demurrer,  that  the  complaint  contained  a  good  cause  of  action. 


nursday,         APPEAL  from  the  Cass  Cirouit  Court. 

'  Davison,  J. — The  complaint  charges  that  the  defendants 

are,  and  for  the  last  eight  years  have  been,  the  owneis  of 
the  Wabash  and  Erie  Canal,  which  was  constmcted,  used, 
and  to  be  used  for  the  purpose  of  navigation,  with  proper 
boats,  &c«,  and  the  transportation  of  passengers,  piodooe, 
goods,  &c.,  in,  through  and  along  the  same,  for  which  the 
defendants  charged  and  received  toll;  and  that  being  the 
owners  and  in  possession  thereof,  it  became  their  duty  to 
take  charge  of  said  canal  and  keep  it  in  order  for  naviga- 


OP  THE  STATE  OP  INDIANA.  468 

tion  and  transportation  as  aforesaid;  that  in  consequence  Hay  Tens, 
of  the  defendants  so  owning  and  possessing  the  canal,  1^^* 
and  so  holding  out  the  same  to  the  public  for  the  purpose  Mookb 
aforesaid  for  toll,  the  plaintiff  constructed,  purchased  and  Ths  Boabd 
owned  divers  suitable  boats,  &c.,  for  navigating  the  same,  ^,^"™* 
and  particularly  the  canal  boat  called  ^  Wing'  and  Wingf^  bash  and 
with  which  boats,  &c,  the  plaintiff,  during  all  seasons  of 
the  year  1854,  from  the  Ist  day  of  March  to  the  com- 
mencement of  this  suit,  navigated,  attempted  to  navigate, 
and  was  ready  to  navigate,  said  eanal,  for  the  purposes  of 
transportation;  and  during  which  time,  the  plaintiff  paid 
the  defendants  a  large  amount  of  toll,  to-wit,  3,000  dol- 
lars; in  consideration  of  which  he  became  and  was  enti- 
tled to  navigate  the  same,  during  that  season,  with  his 
boat  ^  Wing  and  Wingj^  and  other  vessels;  and  for  which, 
it  became  and  was  the  duty  of  the  defendants  to  put  and 
keep  said  canal  in  navigable  order.  Yet,  the  complaint 
alleges,  that  they  did  not  put,  nor  have  they  kept  the  same 
in  such  order,  but  during  all  said  time,  have  negligently 
and  wrongfully  suffered  the  canal  to  break,  remain  broken, 
and  out  of  navigable  order,  in  divers  places;  and  have 
suffered  the  locks  therein  to  dilapidate  and  remain  unfit 
for  use;  have  failed  and  refused  to  repair  culverts  and 
other  attachments  to  the  canal;  and  have  refused  to  keep 
it  supplied  with  water,  when  there  was  plenty  of  water 
for  such  use,  during  that  time;  but  have  leased  the  water 
to  divers  mills,  &c.,  along  the  canal,  when  the  same  was 
necessary  for  ito  navigation;  have  allowed  it  to  fill  up,  be 
obstructed  with  sand,  logs,  drift,  and  other  obstacles,  and 
80  to  remain  obstructed  during  all  the  time  aforesaid.  By 
means  of  which  breaches  of  duty,  wrongs  and  injuries, 
done,  and  suffered  to  be  done,  by  the  defendants,  said 
canal  became  and  remained  out  of  navigable  order,  &c; 
whereby  the  plaintiff,  although  always  ready  with  his  boat 
^Wing  and  Wingj^  and  other  boats,  properly  manned, 
&C.,  could  not  and  did  not  navigate  said  canal  by  reason 
thereof,  although  the  defendants  have  received  their  toll  as 
aforesaid.  And  by  reason  of  the  wrongs  and  injuries  so 
done  by  the  defendants,  the  plaintiff  was  delayed,  detained 
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May  Term,   and  wholly  prevented  firom  navigating  the  Bame;  to  his 
^^^*      great  injury,  &c.,  wherefore,  &c. 

MooBB  The  defendants  demorred  to  the  complaint,  their  d^ 

ThbBoabd  niiirrer  was  suBtained,  and  judgment  was  acc<»diiigly 
w  ™  wT*  rendered,  &c  The  plaintiff  appeals  to  this  Court 
BABH  AWD  By  an  act  approved  January  19, 1846,  entitled  **  An  act 
'  to  provide  for  the  funded  debt  of  the  state  of  tndia$ui  and 
for  the  completion  of  the  Waba$h  and  Erie  Canal  to  Evcms'- 
villej^  the  defendants,  two  of  whom  derive  their  appoint- 
ment as  trustees  from  the  public  creditors,  and  the  otha 
from  the  state  legislature,  were  created  a  corporation,  and 
as  such,  it  is  conceded,  they  are  capable  of  suing  and 
being  sued.  The  general  object  of  this,  and  a  supplemen- 
tary act  approved  January  27, 1847,  was  the  relief  of  the 
state  from  one  half  of  her  unfrmded  debt,  with  interest 
thereon  since  the  year  1841,  by  surrendering  the  canal  and 
its  various  attaching  interests  to  said  creditors.  The  de> 
fendants,  in  their  corporate  name,  hold  a  deed,  made  pur^ 
suant  to  the  eighth  section  of  the  act  of  1846,  for  the  bed 
of  the  canal,  with  its  appurtenances,  and  all  titie  and  in- 
terest of  the  state  in  and  to  the  same,  in  trust  for  certain 
purposes  therein  enumerated*  And  frirther,  the  above 
enactments  provide,  inter  alioj  that  the  <' canal  shall  be 
deemed  and  taken  to  be  a  public  highway,  and  shall  be 
free  to  all  persons  to  pass  and  repass  with  their  boats  or 
other  water  craft,"  such  persons  conforming  to  the  rules 
and  regulations  established,  and  paying  such  uniform  tolls 
as  may  be  required.  The  trustees  shall  from  time  to  time 
establish  a  tariff  of  tolls  on  said  canal,  and  receive  all  its 
tolls  and  revenues,  ''and  do  aU  acts  needfiil  and  proper 
in  and  about  its  care  and  preservation."  And  power  is 
given  them  ''to  establish  such  reasonable  rules,"  &&,  "in 
relation  to  the  collection  of  tolls,  transportation  on  the 
canal,  the  conduct  of  boats  and  rafts,  and  the  general  po- 
lice of  said  canal,  as  are  usual  or  may  be  found  necessary, 
and  to  enforce  the  observation  of  the  same."  And  oat  of 
the  tolls  and  revenues  of  the  canal,  the  trustees  "shall  first 
defray  all  needful  expenses  for  repairs,  and  oiher  necessary 
things  appertaining  thereto." 
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It  is  farther  provided  that  *^the  state  may,  at  any  time,   May  Term, 
file  her  bill  in  chancery  in  the  Marion^  or  any  other  Ciicait       ^S^» 
Conrt  in  this  state,  against  the  trustees,  to  enjoin  them      Moobb 
from  any  yiolation  of  said  trust,  and  also  to  compel  them  thb  Boisd 
to  execute  the  same,"  and  that  the  trust,  on  certain  con-  ^^.Tll^^w** 

'  '  OF  THB  WA- 

tingencies  named  in  the  act,  shall  cease  and  determine.         bash  aud 

These,  it  is  believed,  are  the  only  statutory  provisions 
which  mainly  relate  to  the  subject  under  consideration. 
In  support  of  the  demurrer  it  is  contended,  'Hhat  the  state, 
before  the  transfer  of  her  interest  in  the  canal,  was  not 
amenable  to  a  civil  action  of  this  description;  that  she  has 
a  reversionary  interest  in  the  property;  that  the  defend- 
ants are  public  agents,  charged  with  its  management  for 
her  benefit  as  well  as  that  of  her  creditors;  and  there  is 
nothing  in  the  act  of  transfer  which  contemplates  a  civil 
action  against  the  trustees  for  mere  negligence  in  the  man- 
agement of  the  trust,  to  be  brought  by  an  individual,  or  in 
other  words,  which  in  this  respect  gives  an  action  against 
the  trustees,  which  before  could  not  be  brought  against  the 
state."  This  reasoning,  though  ingenious,  is  not  strictly 
correct.  While  the  canal  belonged  to  the  state,  she  could 
not,  on  account  of  her  sovereignty,  be  sued  for  it^misman- 
agement;  but  to  effect  a  great  object,  namely,  the  reUef  of 
the  people  from  a  large  portion  of  the  public  debt,  the 
state  has  transferred  her  property  in  the  canal  to  a  corpo- 
ration created  by  herself,  in  which,  by  the  act  of  transfer, 
she  became  an  associate  with  her  creditors.  Various 
branches  of  the  enactments  to  which  we  have  referred, 
plainly  uphold  this  conclusion;  for  instance,  she  appoints 
one  trustee,  and  they  two.  Indeed,  the  obvious  purposes 
for  which  the  trust  was  created,  at  once  show  that  it  was 
intended  for  the  mutual  benefit  of  the  state  and  her  credi- 
tors. <<  As  a  member  of  a  corporation,  a  government  never 
exercises  its  sovereignty;  it  acts  merely  as  a  corporator, 
and  exerdses  no  other  powers  in  the  management  of  the 
affiurs  of  the  corporation  than  are  expressly  given  by  the 
incorporating  act"  9  Wheat  904.— 5  Peters'  Cond.  R. 
796.  In  relation  to  this  canal,  the  state  has  divested  her- 
self of  her  sovereign  character,  and  for  its  management 
Vol.  VIL— 30 
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Mmj  Twm,    and  control  haa,  in  express  terms,  made  the  defendants  a 
^°^*      corporation,  which  carries  with  it,  as  an  inseparable  ind- 
Mdou      dent,  the  right  to  sue  and  liability  to  be  sued.    AmgeU  and 
Ths  Boaxi>  Ames  on  Corp.,  pp.  82,  83.    And  though  the  state  vas 
^ow'rm^S^  not,  in  respect  to  the  canal,  prior  to  its  transfer,  liable  to 
B4flH  AHB    be  sued,  yet  having  made  the  corporation  and  being  a 
member  of  it,  will  not  protect  it  against  a  suit  and  all  its 
incidents.    10  Ohio  476.     The  state  has  communicated 
none  of  her  priyileges  and  prerogatives  to  this  corporation; 
but  has  placed  it  on  the  same  level  as  other  corporate 
bodies.    3  McCord  377.    True,  where  a  corporation  is  a 
grant  of  political  power,  a  civil  institution  to  be  employed 
in  the  administration  of  the  government,  or  its  whole 
fdnds  belong  to  the  public,  it  may  not  be  subject  to  the 
action  of  a  private  individual;  but  here  the  object  of  the 
grant  of  power  was  not  only  the  relief  of  the  state,  bat  to 
enable  her  creditors  to  collect  their  respective  demands. 
These  demands  are  private  property;  and  until  they  aie 
paid,  the  whole  of  the  property  to  be  managed  by  Ihe  cor- 
poration, belongs  to  the  public  creditors.    Nor  do  we  pe^ 
ceive  anything  in  the  mere  fact  that  the  state,  on  a  contio* 
gency,  may  have  a  reversionary  interest  in  the  corporate 
property,  inconsistent  with  the  position  that  the  defend- 
ants are  a  private  company,  and  liable  to  a  civil  action. 

But  the  main  point  of  inquiry  is,  can  the  present  suit  be 
maintained?  For  the  mere  failure  or  neglect  to  repair  the 
canal  or  keep  it  in  navigable  order,  it  seems  to  us,  the  tras- 
tees  are  not  liable,  at  the  suit  of  an  individual  who 
grounds  his  action  alone  on  such  failure,  without  alleging 
amd  proving  some  special  damage  to  himself,  not  common 
to  all  others  who  have  the  right  to  navigate  the  canaL  In 
The  Proprietors  of  Quxncy  Canal  v.  Netocomb^  7  Met  276, 
in  which  the  point  now  under  consideration  is  discussed, 
the  Court  say,  if,  from  the  filling  up  and  want  of  deansing 
of  the  canal,  Newcomb  was  unable  to  enter  witii  a  vessel, 
&C.,  and  thereby  suffered  damage,  it  was  a  damage  suf- 
fered in  common  VTith  all  other  members  of  the  commu- 
nity, and  therefore  redress  must  be  sought  by  a  public 
prosecution.    "  Where  one  suffisrs  in  common  with  all  the 
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public,  BtiU  he  can  not  have  an  action,  because  it  would  ^7  Tevm, 

cause  such  a  multiplicity  of  suits  as  to  be  itself  an  intol-      1S56. 

erable  eyil.    But  when  he  sustains  a  special  damage,      Moosb 

differing  in  kind  from  that  which  is  common  to  others,  thb  Boabd 

then  he  may  bring  his  action."     Stetson  v.  Faxonj  19  Pick,  ^of^"™.* 

147.    This,  in  our  opinion,  is  a  correct  exposition  of  the    "basu  akd 

£xix  Caval 
law.    If,  in  the  case  before  us,  the  plaintiff  had  entered 

the  canal  with  his  boat,  and  while  there,  had  sustained 
special  damage,  arising  from  the  want  of  due  care  in  keep- 
ing it  in  navigable  order,  he  might  be  entitled  to  recover; 
but  to  that  effect  there  is  no  sufficient  averment  in  the 
complaint. 

There  is,  however,  one  ground  upon  which  the  decision 
of  the  Circuit  Court  must  be  held  eironeous.  It  is  avenred 
that  the  plaintiff  paid  the  defendants  3,000  dollars,  in 
consideration  of  which  he  became  and  was  entitled  to 
navigate  said  canal  during  the  year  1854,  and  for  which 
it  became  and  was  the  duty  of  the  defendants  to  put  and 
keep  the  canal  in  navigable  order;  yet  they  did  not  put 
and  have  not  kept  the  same  in  such  order,  &c.,  whereby 
the  plaintiff  although  always  ready,  &c.,  could  not  and 
did  not  navigate  said  canal,  by  reason  thereof,  although 
the  defendants  had  received  their  toll  as  aforesaid.  The 
demurrer  admits  this  charge  to  be  true,  and  we  are  in* 
dined  to  hold  it  a  good  cause  of  action.  Having  received 
their  toll  in  advance,  they  were  bound  to  keep  the  canal  in 
such  condition  as  would  enable  the  plaintiff  to  use  it  with 
safety  to  his  boat  and  cargo;  and  having  neglected  to  do 
so,  the  consideration  upon  which  he  paid  his  money  has 
&iled.  The  principle  of  law  applicable  to  this  branch  of 
the  case,  at  once  determines  the  plaintifi^s  right  to  recover 
the  amount  actually  received  by  the  corporation.  12  Johns. 
E.  274— jH.  363-— 8  Blackf.  600. 

The  demurrer  should  have  been  overruled. 

GooxiNS,  J.,  was  absent. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

H.  P.  Biddle  and  B.  W.  Peters^  for  the  appellant. 

D.  D.  Pratt  and  &  C.  Taber,  for  the  appellees. 
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May  Term, 

1856. 


The  State  on  the  relation  of  the  Boabd  op  Commis- 
Thb  State        sioners  of  Daviess  County  v.  Clark  and  Others. 

The  filing  of  a  declaration  is  not  the  commencement  of  a  suit. 

It  is  the  general  role,  in  this  state,  that  the  limitation  law  in  force  at  the  com- 
mencement of  an  action,  goyems  die  action;  but  die  mle  is  so  ftr  modified 
that  as  to  canses  of  action  existing  at  the  passage  of  the  law,  a  reasonable 
time  most  be  allowed  for  instituting  snit,  and  that  in  cases  where  pievioiislj 
there  was  no  limitation,  and  the  whole  time  allowed  bj  the  istatnte  had  ex- 
pired at  its  passage,  it  does  not  apply  tUl  the  time  dlowed  by  the  statute 
hasmn. 


Thunday,  APPEAL  from  the  Daviess  Circuit  Conrt 

Mfw  39. 

Perkins,  J. — ^Debt,  upon  the  bond  of  a  snrplns  revenue 
agent,  against  the  sureties  of  the  principal. 

The  declaration  was  filed  in  1850,  but  the  cause  does 
not  appear  to  have  been  docketed,  as  no  contintunce  firom 
term  to  term  appears.  It  does  not  appear  that  any  -writ 
was  issued.  An  entry  shows  that  the  defendants  appeared 
at  the  February  term,  1855,  and  subsequently  answered, 
averring,  among  other  paragraphs,  "that  the  cause  of  ac- 
tion (if  any)  herein  sued  on,  did  not  accrue  at  any  time 
within  three  years  next  preceding  the  time  of  bringing  this 
action." 

To  this  the  plaintiff  demurred,  assigning  for  cause  that 
it  contained  no  matter  constituting  a  defence.  The  Court 
overruled  the  demurrer,  the  plaintiff  refused  to  proceed 
further,  and  the  Court  gave  final  judgment  for  the  defend- 
ants. 

By  the  record,  the  suit  must  be  taken  to  have  been 
commenced  on  the  appearance  of  the  defendants,  in  1855. 
The  filing  of  a  declaration  is  not  the  commencement  of 
the  suit,  and  no  step  appears  to  have  been  taken  in  this 
case  to  make  adversary  parties.  2  R.  S.,  p.  35,  s.  34.  The 
suit,  then,  was  commenced  under  the  statutes  of  1852,  and 
must  be  governed  by  them,  so  far  as  they  may  be  appli- 
cable. Those  statutes  provide  that  suits  on  the  ofiidal 
bonds  of  public  officers,  shall  be  brought  within  three  years 
after  breach.   Vol.  2,  p.  75,  s.  211.    The  declaration  in  this 
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case  shows  the  breach  (if,  indeed,  it  shows  any  at  all)  to   ^^J  Term, 
have  occtuied  in  1840.  ■*^^^' 

Here,  then,  we  have—  Th«  Stat» 

1.  A  cause  of  action  accruing  in  1840.  Clark. 

2.  A  statute  passed  in  1852,  in  force  Mapj  1853,  thir- 
teen years  after  the  accruing  of  the  cause  of  action,  requir- 
ing suit  to  be  commenced  on  such  cause  in  three  years 
from  its  accruing,  and  not  afterwards. 

3.  A  suit  commenced  fifteen  years  after  the  cause  of 
action  accrued,  and  two  years  after  a  three  years'  limita- 
tion law  in  force. 

It  is  the  general  rule,  in  this  state,  that  the  limitation 
law  in  force  at  the  commencement  of  an  action,  governs 
that  action.     Winston  v.  Mc  Cormick^  1  Ind.  B.  56. 

This  rule  is  modified  so  far  that,  in  relation  to  causes  of 
action  existing  at  the  passage  of  the  law,  a  reasonable 
time  must  be  allowed  for  instituting  suit;  PrUchard  v. 
Spencer y  2  Ind.  B.  486;  and  that,  to  cases  where  there  was 
previously  no  limitation,  and  the  whole  time  allowed  by 
the  statute  has  expired  at  its  passage,  it  does  not  apply 
till  the  time  allowed  by  the  statute  has  run.  The  State  v» 
Swape^  aaUey  p.  91. — Mwrray  v.  Oibsony  15  How.  (U.  8.) 
R.421. 

The  judgment  will  be  reversed  with  costs.  Cause  re- 
manded for  further  proceedings,  with  leave  to  both  parties 
to  amend,  &c. 

We  shall  not  examine  into  the  validity  of  the  declara- 
tion. No  demurrer  was  filed,  and  we  decide  upon  the 
case  as  the  law  stood  when  it  was  tried. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  both  parties  to  amend 
their  pleadings,  &c 

&  Judahy  for  the  state. 

D.  McDonaldy  for  the  appellees. 
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Mftj  Term, 
^^856.        Graham  and  Others  v.  The  State  on  the  relation  of 
Grahah  Reynolds. 

V. 

The  State. 

An  administrator  de  bonis  non,  as  the  law  stood  in  1845,  conld  not  sue  his  pre> 

decessor  in  the  tmst  for  a  breach  of  dntj. 
An  act  of  the  legislatore  anthoiized  the  bringing  of  snit  in  the  name  of  Ae  state 

on  the  relation  of  an  administrator  de  bonis  non,  npon  the  bond  of  his  prede- 

HgJ  5J0  cessor,  for  a  breach  of  dutj,  though  the  bond  was  executed  before  the  passage 

of  the  act    ^eU,  that  the  act  was  yaHd. 

Thursday,         APPEAL  from  the  Morgan  C5ircmt  Court 
"^    '  Perkins,  J. — Debt  by  the  state,  on  the  relation  of  an 

administrator  de  bonis  non^  against  the  original  administza- 
tor  and  his  sureties,  on  their  bond,  to  recover  assets,  &c. 

The  defendants  denied  the  breach  assigned,  and  the 
cause  was  submitted  to  the  Court  without  a  jury,  upon  an 
agreement  of  counsel  ^Hhat  the  defendants  might  show 
any  general  and  special  matter  of  defence  on  the  trial,  as 
fully  as  if  the  same  were  specially  pleaded;"  and  the  par> 
ties  farther  agreed  upon  the  amount  for  which  execution 
should  go  upon  the  judgment,  if  it  should  be  against  the 
defendants,  on  the  question  of  the  breach  of  the  bond. 
The  Court  heard  the  evidence,  found  against  the  defend- 
ants, and  entered  the  judgment  as  had  been  previously 
agreed.  The  defendants  appealed  to  this  Court,  and  they 
contend — 

1.  That  the  action  will  not  lie. 

S.  That  the  judgment  is  wrong  upon  the  evidence. 

The  bond  on  which  the  suit  is  based  was  executed  in 
1845,  and  as  the  law  then  stood,  an  administrator  de  boms 
non  could  not  sue  his  predecessor  in  administration,  for 
breach  of  duty.  The  State  v.  Gooding,  8  Black£  567,  and 
cases  there  cited. 

But,  by  act  of  the  legislature,  such  suit  was  authorized 
in  1849,  and  has  been  ever  since.  Laws  of  1849,  p.  53. — 
2  R.  S.,  p.  286.  That  is,  the  administrator  de  bonis  non 
was  authorized  to  use  the  name  of  the  state,  on  his  rela- 
tion, in  such  suit. 

It  is  contended  that  the  legislature  could  not  confer 


Kemp  v.  Smith  and  Others. 

In  a  proceeding  before  the  board  of  commissionen  to  locate  a  highway,  alter 
a  report  that  the  road  wonld  be  of  public  atiUtj,  A,  made  his  claim  for 
damages  in  conaeqnenoe  of  the  highwaj  being  located  throo^^  hia  land. 
Auesaors  wei«  thereapon  appointed,  who  reported  that  A.  would  snatain  no 
damagea ;  and  the  road  was  ordered  to  be  opened.  Held,  that  on  an  appeal 
to  the  Circuit  Court,  yiewcrs  could  not  again  be  appointed  to  aasesg  A,*§ 
damagea. 

On  an  appeal  to  the  Circuit  Court  from  a  proceeding  before  tiie  board  of  com- 
misfiionen  to  locate  a  highway,  it  does  not  seem  to  have  been  the  intention 
that  the  same  proceedings  should  be  gone  through  with  as  are  required 
before  the  board.  Some  are  clearly  not  to  be  repeated,  such  as  the  original 
petition,  notice,  first  yiew,  &c  The  object  of  the  appeal  is  to  gire  the  par- 
ties the  benefit  of  questions  of  fact  in  a  Court  where  a  jury  can  be  tailed, 
where  the  rules  of  law  can  be  applied,  and  the  points  in  controyersy  judici- 
ally determined, — such  as  whether  the  road  is  of  public  utility,  or  whether 
the  objector  has  sustained  damages,  and  how  much,  if  any. 
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such  ligbt  as  to  existing  bonds.     We  think  otherwise.   May  Term, 
Such  statute  did  not  enlarge  or  vary  the  liabilities  of  obli-       i-o^D. 
gors,  nor  the  rights  of  creditors  or  heirs;  but  simply  regn-       Kucp 
lated,  in  one  particnlar,  the  manner  of  their  enforcement,      sxith. 
Such  power  the  legislature  possesses. 

As  to  the  weight  of  evidence^  it  must  be  admitted  that 
it  leaves  the  case  somewhat  in  doubt;  but  in  such  cases, 
the  unbending  rule  of  this  Court  is  not  to  disturb  the  judg* 
ment  below.  There  is  evidence  tending  to  support  it,  of 
equal,  so  four  as  we  can  judge,  perhaps  greater  force  than 
that  tending  to  the  contrary.  CaOdns  v.  Evansj  5  Ind. 
IL441. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

TT.  R.  Harrison^  L.  Barbour  and  A.  O.  Porter,  for  the 
appellants. 

L.  Reynolds,  for  the  state. 
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May  Term,        APPEAL  from  the  TiptoH  Circuit  Court 
^Q^*  GooKiNs,  J. — Smith  and  others  presented  their  petition 

Kbmp  to  the  board  of  conunissioners  of  THpton  county,  for  tiie 
Smith.  Isiying  out  of  a  county  road,  passing  through  the  lands  of 
Kemp.  Viewers  were  appointed,  who  reported  in  favor 
May  29. '  of  the  highway ;  whereupon  Kemp  presented  the  remon- 
strance of  himself  and  others,  alleging  that  the  road  would 
not  be  of  public  utility.  Reviewers  were  appointed,  pur- 
suant to  the  statute,  who  reported  that  the  road  would  be 
of  public  utility.  Kemp  then  made  his  claim  for  damages, 
in  consequence  of  the  highway  being  located  throu^  his 
land;  assessors  were  appointed,  who  reported  that  he 
would  sustain  no  damages ;  and  the  road  was  ordered  to 
be  opened. 

From  these  proceedings  Kemp  appealed  to  the  Circuit 
Court,  where,  on  his  motion,  viewers  w*ere  again  appointed 
to  assess  his  damages,  who  assessed  them  at  145  dollars. 
The  petitioners,  on  the  coming  in  of  this  report,  moved  to 
set  it  aside,  and  to  dismiss  the  appeal.  The  latter  motion 
was  overruled,  but  the  former  prevailed,  the  Circuit  Court 
ordering  that  the  report  of  damages  in  favor  of  Kemp  be 
set  aside,  and  that  the  road  be  established. 

The  setting  aside  of  the  award  of  damages,  by  the  Cir- 
cuit Court,  is  assigned  for  error. 

Cases  of  this  kind  have  been  frequently  before  this 
Court,  but  the  course  of  proceeding  upon  an  appeal  from 
the  action  of  the  commissioners,  has  never  been  marked 
out  We  have  had,  at  all  times,  it  is  believed,  statutes 
authorizing  appeals  to  the  Circuit  Court  from  decisions  of 
the  board  of  commissioners  or  other  board  doing  county 
business.  The  various  acts  for  opening  and  vacating  high- 
ways have  also,  in  express  terms,  provided  for  appeals 
from  orders  affecting  them,  but  the  directions  in  reference 
to  the  mode  of  trial  in  the  Circuit  Court,  have  been  very 
indefinite  and  vague,  or  wholly  omitted. 

In  the  case  of  Hedky  v.  The  Board  of  Commissioners 
of  Franklin  County^  4  Blackf.  116,  it  was  decided  that  a 
cause  appealed  to  the  Circuit  Court  was  to  be  tried  as  an 
original  action,  and  not  as  upon  error.     This  was  a  con- 


OF  THE  STATE  OP  INDIANA.  473 

test  involying  the  right  of  the  board  to  appoint  a  recorder.  ^^7  Term, 
Following  this  ease  was  that  of  Beeler  v.  Hanischj  5  ^°"* 
Blackf.  594,  which  the  Circtiit  Conrt  seems  to  have  tried  "Kxur 
as  a  Conrt  of  errors,  not  having  the  original  papers  before  Swth. 
them,  which  this  Conrt  held  to  be  erroneous;  and  it  was 
said  that  the  canse  should  have  been  tried  upon  its  merits, 
which  could  not  be  done  in  the  absence  of  the  original 
petition  and  report  To  the  same  effect  are  the  cases  of 
Reddmgian  v.  Hamilton^  8  Blackf.  62,  and  Taylor  v.  Lucasy 
id.  289.  In  the  latter  case,  the  Circuit  Court  ordered  a  re- 
view, appointed  reviewers,  and  on  their  report  established 
the  road;  but  the  regularity  of  that  proceeding  was  not 
called  in  question,  the  decision  having  been  made  upon 
other  grounds.  In  Peabody  v.  Sweety  3  Ind.  R.  514,  the 
CSrcuit  Court,  on  setting  aside  a  report  of  reviewers,  re- 
manded the  cause  to  the  board  of  commissioners  for 
further  proceedings,  but  the  correctness  of  the  practice 
was  not  reviewed  in  this  Court,  for  the  want  of  a  proper 
bill  of  exceptions.  We  think  the  mode  of  trial,  in  a  case 
of  the  kind,  has  not  been  established  by  statute,  or  by 
any  decision  of  this  Court,  further  than  that  it  is  to  be 
tried  as  an  original  case. 

It  does  not  seem  to  have  been  the  intention  of  the  legis- 
lature that  the  same  proceedings  should  be  gone  through 
with  on  the  trial  of  an  appeal,  as  are  required  before  the 
board  of  commissioners.  Manifestly  some  of  them  are 
not  to  be  repeated,  such  as  the  original  petition,  notice, 
the  first  view,  &c.  The  object  of  the  appeal  is,  we  think, 
to  give  the  parties  the  benefit  of  a  trial  of  questions  of 
fact,  in  a  Court  where  a  jury  can  be  called,  where  the 
mles  of  law  can  be  applied,  and  the  points  in  controversy 
judicially  determined;  such  as,  whether  the  road  is  of  pub- 
lic utility,  or  whether  an  objector  has  sustained  damages, 
and  how  much,  if  any.  We  do  not  see  that  anything  is 
settled  by  one  review  after  another,  where  the  third  or 
fourth  is  as  likely  to  be  erroneous  as  the  first  or  second. 
Such  a  proceeding,  if  in  any  sense  a  trial,  is  not  one  in 
that  sense  in  which  the  term  is  generally  used,  in  legal 
language. 
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From  this  view  of  the  case,  it  follows  that  tke  appoint- 
ment  of  reviewers  by  the  Circuit  Court,  was  irregDlar,  and 
that  their  report  was  properly  set  aside. 

The  order  of  the  Circuit  Court  establishing  ^be  road 
must  be  presumed  correct,  as  the  record  does  not  contain 
the  evidence. 

Per  Ckurianii — The  judgment  is  affirmed  with  costs. 

W.  Gcurver  and  J.  LetoiSj  for  the  appellant. 

D.  Moss,  for  the  appellees. 
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The  Lawrenceburgh  and  Upper  Mississippi   Railroad 
Company  v.  Montgomery. 


In  a  cue  where  the  eyidenoe  was  conflicting,  the  defendanto  aaked  the  Court  to 
instruct  the  jnry  that  the  law  of  the  case,  on  the  eridence,  waa  in  lavorof 
the  defendants,  and  that  the  jury  should  so  find ;— also  that  if  the  jwrf  be- 
lieved the  testimony  of  A,  and  B,  (whose  evidence  did  not  agree  with  tiiat 
of  other  witnesses)  they  must  find  for  the  defendants.  Bdd,  that  the  in- 
stmctions  were  properly  refused. 

Action  against  a  railroad  company  for  an  injury  done  to  the  plaintiff,  while 
traveling  on  a  gravel  train  of  the  company.  The  defendants  asked  the 
Court  to  instruct  the  jury  as  foUows :  A  railroad  company  is  not  liaUe  for 
an  injury  which  may  happen  to  a  person  who  takes  passage  on  a  tzaia 
engaged  in  transporting  gravel,  and  not  engaged  in  carrying  passeagesv. 
Held,  that  the  instruction  was  correctly  refused. 

It  is  not  error  to  refuse  an  instruction,  unless  it  ought  to  he  given  predsdj  ia 
the  terms  prayed. 

Where  the  principle  contamed  in  an  instruction  which  has  heen  refused,  is  em- 
braced in  Instmctions  given,  the  refhsal  is  not  error. 

In  a  suit  against  a  railroad  company  by  a  passenger,  for  an  injury  occasioned 
by  a  coUision,  it  is  not  sufficient  for  the  company  to  show  that  the  pbhuiff 
was  acting  at  the  time  in  disobedience  of  a  proper  order  to  secure  his  safety: 
it  should  also  appear  that  the  injury  was  occasioned  by  snch  dieobedienee. 


Thtrtda^, 
May  39. 


APPEAL  fix)m  the  Dearborn  Circuit  Court 
Oookins,  J. — Action  by  Montgomery,  who  claimed  to 
be  a  passenger  upon  a  car  of  the  defendants,  for  an  injory 
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occasioned  by  a  collision.    The  plaintiff  obtained  a  ver-  ^^y  'l^An") 
diet  and  jadgment  in  the  Circait  Court.    The  corporation       ^°^^' 
appeals.  Th"  i«aw- 

The  complaint  alleges  that  the  defendants  were  the   AimUppBst 
owners  of  a  car  used  and  employed  by  them  in  carrying  ^bjulroab' 
passengers  over  their  road,  into  which  they  received  the     Compact 
plaintiff  as  a  passenger,  for  certain  fare ;  that  by  reason  of   MoKTooit- 
the  want  of  care,  and  the  unskilfulness  of  the  defendants,        *^^' 
said  car  came  in  collision  with  another  car  of  the  defend- 
ants coming  in  an  opposite  direction,  whereby  the  plaintiff 
was  injured. 

The  defendants  answered,  that  at  the  time  of  the  injury, 
the  plaintiff  was  wrongfully,  without  the  leave  and  against 
the  will  of  the  defendants,  on  the  defendants'  cars  used  in 
putting  gravel  on  the  road,  which  were  not  used  for  con- 
veying passengers,  and  were  never  so  used  with  the  de- 
fendants' consent;  that  the  plaintiff  knew  he  was  wrong- 
ftilly  on  said  cars;  that  while  so  riding,  the  train  came 
casuaUy  in  contact  with  another  train  of  the  defendants, 
used  for  the  same  purpose,  by  which  the  plaintiff  was 
injured,  without  the  fault  of  the  defendants. 

Reply,  that  the  plaintiff  was  not  wrongfully  on  the  cars; 
that  he  took  passage  thereon  with  the  consent  and  per- 
mission of  the  engineer  who  had  charge  of  the  locomotive 
and  train;  that  he  paid  the  engineer  the  fare  he  demanded 
of  him;  and  while  so  lawfully  on  the  train,  he  was  injured. 

A  bill  of  exceptions  contains  all  the  evidence,  which 
tends  to  establish  the  following  facts :  That  the  defend- 
ants, an  incorporated  company,  were  engaged  in  the  con- 
struction of  a  railway,  a  portion  of  which,  at  the  tSne  of 
the  injury  complained  of,  was  in  running  order,  and  a  pas- 
senger train  had  been  passing  daily  for  about  twenty-five 
or  thirty  days  over  that  part  of  the  road  where  the  coUi- 
sion  occurred;  that  in  constructing  their  road,  a  gravel 
train  was  in  use,  and  there  was  also  a  train  for  carrying 
freight  running  upon  the  road.  The  gravel  train  was  run 
without  a  time-table,  which  is  usual.  The  engineer  had 
instractions  simply  to  keep  out  of  the  way  of  other  trains. 
On  the  day  of  the  accident,  the  plaintiff  applied  to  the 
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May  Term,  engineer  who  had  charge  of  the  gravd  train,  for  permia- 
^^^'  sion  to  go  upon  it  a  short  distance.  He  was  permitted 
Thb  Law-  to  go,  and  paid  his  fare  to  the  engineer.  While  passing 
▲in>  TJppsB  around  a  curve,  the  gravel  train  came  in  collision  with  a 
^AiLROAiT  ^^g*^*  train  of  the  defendants,  in  consequence  of  which 
.  CoMPANT  the  plaintiff  was  thrown  out  and  injured.  Before  the  pas- 
MoNTooK-  senger  cars  were  placed  on  the  road,  many  persons  were 
"^'  permitted  to  travel  on  the  construction  trains.  For  a  time 
no  fare  was  charged ;  but  passengers  becoming  so  numer- 
ous as  to  cause  some  complaint  from  those  in  charge  of 
the  construction  trains,  the  company  caused  a  temporary 
car,  with  seats,  to  be  attached  to  the  train,  on  which  pas- 
sengers were  carried  for  fare,  until  the  passenger  train  was 
put  on  the  road,  when  it  was  removed.  There  was  evi- 
dence tending  further  to  show,  that  as  soon  as  the  pas- 
senger train  was  put  on  the  road,  the  workmen  in  charge 
of  the  construction  train  were  forbidden  to  carry  passen- 
gers ;  and  that  public  notice  was  given  of  the  order,  by 
posting  up  copies  of  it,  signed  by  the  president  of  the 
company;  but  that  they  stiU  carried  them,  sometimes  col- 
lecting fare  and  sometimes  not.  Whether  they  were  car- 
ried with  or  without  the  knowledge  of  the  officers  having 
the  general  superintendence,  is  left  by  the  evidence  in 
some  doubt.  Sprague^  the  chief  engineer  and  supexin- 
tendent,  testifies  that  he  gave  orders  to  the  engineers  and 
conductors  not  to  transport  passengers  on  such  trains; 
and  farther,  that  if  they  were  carried,  such  persons  were  to 
be  notified  that  they  traveled  at  their  own  risk.  Idmger^ 
the  engineer  of  the  gravel  train,  testifies  that  he  inf(»rmed 
the  {flaintiff  of  these  orders  when  he  applied  to  him  for 
leave  to  go  on  the  train,  but  the  plaintiff  insi|{ing,  he  per- 
mitted him  to  go.  The  evidence  does  not  show  that  the 
company  had  notice  that  fare  was  taken  from  such  pas- 
sengers, but  tends  to  the  contrary.  Lunger  testifies  that 
when  the  plaintiff  came  upon  the  train,  he  directed  him 
to  remain  on  the  tender;  but  that  he  left  it  without  his 
knowledge,  and  went  upon  a  gravel  car,  where  he  re- 
mained until  the  collision;  that  the  tender  was  a  safer 
place,  the  gravel  cars  being  unsuitable  to  ride  upon.     The 
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approaching  trains  were  not  in  view  of  each  other.     A  May  Term, 

person  opposite  the  curve  gave  a  signal  of  danger  to  both  •''^^^' 

trains,  when  the  steam  was  shut  off,  the  engines  reversed,  The  Law- 

the  brakes  applied,  and  every  practicable  effort  made  to  avdUppxb 

prevent  a  collisioa.  rIJISS]^' 

On  this  evidence  the  defendant  prayed  the  following  Compahy 

instnictions  to  the  jury.  Moxtoom- 

1.  That  the  law  of  the  case,  on  the  evidence,  is  in  favor  **^' 
of  the  defendants,  and  the  jury  should  find  accordingly. 

This  instruction  was  properly  refused.  Where  there  is,  as 
in  this  case,  a  conflict  of  evidence,  it  is  not  the  province  of 
the  Court,  but  of  the  jury,  to  decide  upon  its  weight. 

2.  If  the  jury  believe  the  testimony  of  Sprague  and 
Lunger^  they  must  find  for  the  defendant  This  was  cor- 
rectly refused,  for  the  same  reason,  and  for  the  further 
reason,  that  it  tended  to  draw  the  minds  of  the  jury  away 
from  the  testimony  of  the  opposing  witnesses,  to  that  of 
^ague  and  Lunger  alone. 

3.  A  railroad  company  is  not  liable  for  an  injury  which 
may  happen  to  a  person  who  takes  passage  on  a  train  en- 
gaged in  transporting  gravel,  and  not  engaged  in  carrying 
passengers.  This  instruction  was  too  broad.  In  the  case 
of  Fitzpatriek  v.  The  New-Albany  and  Salem  Railroad 
Company^  anie^  p.  436,  we  decide  that  a  person  riding  upon 
a  gravel  train  might,  under  certain  circumstances,  recover 
for  an  injury  occasioned  by  a  collision.  Besides,  the  last 
qualification  of  the  instruction  was  liable  to  mislead  the 
jury,  and  did  not  apply  to  the  case.  The  general  business 
of  the  train  was  to  convey  gravel,  but  it  did  carry  passen- 
gers also,  as  was  proved,  in  a  number  of  instances.  It  is 
not  error  to  refuse  an  instruction,  unless  it  ought  to  be 
given  precisely  in  the  terms  prayed. 

4.  K  the  jury  believe  that  the  plaintiff  took  passage  on 
a  train  which  at  the  time  was  engaged  in  carrying  gravel, 
after  being  informed  that  it  was  contrary  to  the  rules  of 
the  company  to  carry  passengers  on  such  trains,  he  can 
not  recover.  The  principle  of  this  instruction  was  folly 
covered  by  those  given  by  the  Court  Supposing  it  to  be 
correct  in  law,  a  refusal  to  give  it  can  not,  therefore,  be 
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Hay  Tenn,    assigned  for  error.     The  sixth  instraction  is  in  the  same 

^^^'  predicament,  and  need  not  be  fiirtber  noticed. 
ThbLaw-  The  fifth  instruction  refused  was  as  follows:  K  the 
▲kdUppek  plaintiff  was  permitted  by  Lunger^  the  engineer  haTing 
^^^lboId'  ^'""^S®  ^^  ***®  train,  to  ride  on  the  tender,  and  was  ex- 
CoxFAxr  pressly  told  not  to  get  on  the  cars,  but  went  there  notwith- 
MoNToox-  standing  such  order,  and  remained  there  until  the  acd- 
"'^-  dent,  he  can  not  recover.  This  instruction  was  strictly 
applicable  to  the  case.  It  was  testified  that  the  jdaintiff 
conducted  himself  in  the  manner  supposed  by  the  instaio- 
tion;  but  we  do  not  think  that  as  a  matter  of  law,  the 
mere  fact  of  giving  such  an  order,  and  a  disregard  of  it  by 
the  plaintiff,  were  sufficient  to  defeat  a  recovery.  The 
cases  nearest  approaching  to  it  that  have  fallen  under  our 
notice,  are  Laing  v.  Colder j  8  Barr  479,  and  Tke  OcUenOj 
4*c.,  Railroad  Company  v.  Yarwoodj  15  HL  468.  In  the 
first  case,  a  passenger  having  been  repeatedly  warned  of 
the  danger,  allowed  his  hand  to  extend  outside  the  win« 
dow,  in  consequence  of  which,  in  passing  a  bridge,  his 
arm  was  broken.  The  Supreme  Ck)urt  of  PennsybHMma 
held  that  he  could  not  recover  for  the  injury.  Warning 
was  given  in  a  loud  voice  as  the  train  approached  the 
bridge.  The  other  case  more  nearly  resembles  the  present. 
The  plaintiff  applied  for  a  passage  at  a  way  station.  The 
passenger  cars  being  full,  he  was  told  he  could  go  if  he 
would  take  passage  in  the  baggage  car,  which  he  did.  He 
engaged  in  a  rude  scuffle  with  his  traveling  companions, 
and  ran  through  the  train  to  the  rear  car.  While  there 
that  car  and  the  one  preceding  it  were  partly  thrown  from 
the  track,  which  so  alarmed  him  that  he  leaped  from  the 
car,  by  which  his  leg  was  broken.  The  baggage  car,  in 
which  he  agreed  to  go,  was  not  thrown  firom  the  track.  It 
was  held  that  the  cause  of  alarm  recisonably  justified  the 
leap;  but  that,  as  he  brought  on  the  occasion  for  it  by  his 
own  misconduct,  he  could  not  recover. 

A  railroad  company  may  and  ought  to  make  reasonable 
rules  for  conducting  their  business,  and  all  persons  ought 
to  be  required  to  comply  with  them;  but,  although  a  pas* 
senger  may  have  left  the  place  assigned  him,  he  is  not 


OP  THE  STATE  OF  INDIANA.  479 

neceflBaiily  more  exposed  to  danger,  than  if  he  had  re-    May  Term, 
mained.    Suppose,  as  occtmred  on  the  New-Haven  and      iSS6. 
Missouri  roads,  a  whole  train  were  to  fall  through  a  bridge,       Tatx 
can  it  be  said  to  follow  as  a  legal  consequence  that  be-    Ths^Ohio 
cause  a  passenger  may  have  left  the  place  assigned  him,  ^J^^^Y^^ 
he  can  maintain  no  action  for  an  injury,  without  regard  to    koad  Co. 
the  question  whether  he  has  increased  his  danger  by  so 
doing?     We  think  not.     The  evidence  does  not  inform  us 
what  part  of  this  train,  or  whether  any,  was  thrown  from 
the  track.     It  should  have  been  left  to  the  jury  to  say 
whether  the  plaintiff  brought  the  injury  upon  himself  by 
leaving  one  part  of  the  train  and  going  to  another,  instead 
of  laying  down  the  rule,  that  if  he  did  so,  he  could  not 
recover.    We  conclude  that  the  instruction  was  rightly 
refused,  and  that  the  judgment  must  be  affirmed. 

Davison,  J.,  was  absent. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

X  Rymariy  for  the  appellants. 


Tate  v.  The  Ohio  and  Mississippi  Bailroau  Com- 
pany. 

A  citj  ordinance  authorized  the  constniction  of  a  railroad  on  either  of  two 
streets,  through  the  corporate  lixnita,  under  suitable  restrictions  as  to  grade, 
&c.,  to  be  regulated  thereafter. 

Bdd,  that  the  ordinance  authorized  the  raihoad  companj*  (so  far  as  the  dty 
bad  power  to  do  so)  to  run  the  road  along  the  street,  but  not  to  obstmet 
the  street  to  the  injury  of  adjoining  proprietors. 

Hdd,  also,  that  the  road  was  to  be  constructed  on  the  grade  of  the  street  sub- 
stantially as  it  tiien  existed,  unless  an  alteration  was  made  (if  the  dtj  had 
the  power  to  make  it)  by  a  proper  municipal  regulation. 

The  proper  authorities  of  a  dty  may  authorize  ib»  construction  of  a  railroad 
track  on  a  street,  at  the  grade  of  such  street. 

Besides  the  right  of  way  which  the  public  have  in  a  street,  there  is  a  priyate 
right  which  passes  to  a  purchaser  of  a  lot  upon  the  street,  as  appurtenant 
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Mmj  Tom,  to  it^  wfaidi  h»  holdb  by  an  implied  oofreusat  that  the  street  in  fioaft  of  hk 

1856.  lot  shall  forever  be  kept  open  for  his  civjoyment;  and  for  any  ohatmction 

thereof,  to  the  owner's  injury,  be  may  maintain  an  action. 

^^*  The  right  which  the  owner  of  a  lot  has  to  the  enjoyment  of  an  adjoining  street, 

1%B  Omd  ^  P*u^  of  his  property,  and  can  only  be  taken  for  public  use,  on  just  oom- 

AMD  Missis-  pensation  being  made,  pursuant  to  the  constitutaoiL 
8IPPI  Baii^ 

BOAI>  Co. 

7%««ri«v  APPEAL  fiom  the  Dearborn  Circuit  Court 
Mc^iS:'  Stuart,  J, — Tate  sued  the  raiLroad  company  for  injury 
to  his  property  by  the  construction  of  her  road  along  TFiY- 
Ham  street  in  the  city  of  Lawrenceburgh^  on  which  his  lots 
(describing  them)  firont  The  company  answered  as  fol- 
lows. The  first  paragraph  denies  the  matters  alleged  in 
the  complaint.  The  second  and  third  paragraphs  set  up 
the  act  of  incorporation,  and  a  resolution  of  the  city  au- 
thorities authorizing  the  construction  along  WUKam  street, 
&c.,  and  that  in  constructing  the  road  no  unnecessary 
injury  was  done  to  the  plaintijBT  or  the  street,  sufficient 
room  for  the  passage  of  teams  being  still  left  on  each  side 
of  the  embankment  Jury  trial,  and  verdict  for  the  defend- 
ants. Motion  for  a  new  trial  overruled,  and  judgment 
The  evidence  is  all  made  part  of  the  record. 
It  appears  that  WiUiam  street  had  been  laid  out  and 
used  as  a  public  highway  for  some  twenty-five  years;  that 
Tate  had  owned  lots  fironting  thereon,  and  on  which  he 
resided  fifteen  years;  that  the  railroad  embankment  along 
the  center  of  the  street  was  four  and  a  half  feet  high,  with 
steep  sides,  preventing  ingress  and  egress  to  the  lots  across 
it  It  further  appeared  that  WiUiam  street  had  been  graded 
and  graveled,  and  the  side-walks  curbed  and  improved,  at 
the  expense  of  the  owners  of  the  lots  abutting  on  the 
street;  that  the  railroad  bank  and  road  were  constructed 
in  1853,  since  which  time  the  street  can  not  be  crossed  as 
before  with  vehicles  of  any  description;  and  that  by  reason 
of  the  obstruction  in  the  street,  the  rent  of  Tate^s  premises 
had  been  reduced  25  dollars  a  year.  The  fill  and  inci- 
dental expense  necessary  to  make  WiUiam  street  again 
passable,  was  estimated  at  350  dollars;  and  yet  that  the 
value  of  the  plaintiflPs  property  would  still  be  depreciated 
in  consequence  of  the  construction  of  the  railroad  along 
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the  street    It  was  also  in  eviidenoe  that  Tate  had  notified    ^^7  Terai, 
the  railroad  company  of  his  intention  to  claim  damages,      i^5Q. 
in  case  the  road  was  constructed  along  WiUiam  street  Tatb 

The  evidence  for  the  defence,  and  the  rebutting  evidence,    ths  Ohio 
do  not  materially  vary  the  result  as  above  condensed,     A  J^J^^'Jf '^ 
section  of  the  plat  of  the  city,  exhibited  in  the  record,  em-    w>aj>  Co. 
bracing  the  premises  in  question,  shows,  as  does  also  the 
evidence,  that  Taie  had  improved  his  lots;  that  besides  his 
two  story  brick  dwelling,  there  are  other  valuable  improve- 
ments.    The  jury,  escorted  by  a  proper  officer,  examined 
the  premises  in  person;  as  is  specially  authorized  both  in 
civil  and  criminal  cases.    2  R.  S.  llZr^M.  882. 

The  plaintiJBf  does  not  claim  that  any  part  of  his  lots 
was  appropriated  or  directly  affected  by  reason  of  the 
construction  of  the  road  The  complaint  goes  only  to  the 
obstruction  of  his  easement  in  the  street,  and  the  conse- 
quent damages. 

The  city  ordinance,  which,  it  is  claimed,  allows  the  rail- 
road company  to  construct  the  track  along  one  or  other  of 
two  specified  streets,  runs  in  substance  thus:  That  the 
railroad  company  may  locate  and  construct  the  road  either 
on  Neta  street,  or  William  street,  through  the  corporate 
limits,  under  suitable  restrictions  as  to  grade,  &c*,  to  be 
regulated  thereafter;  thus  authoriidng  the  company  to  run 
the  road  along  the  street,  so  far  as  the  city  had  power  to 
do  so.  But  it  could  not  be  taken  as  authority  to  obstruct 
the  street  Nor  does  the  record  disclose  that  any  regula- 
tions were  ever  made  as  to  the  grade  on  which  the  road 
should  be  built  along  WUliam  street,  or  at  the  crossings  of 
other  streets  and  alleys  at  right  angles  thereto. 

Admitting,  then,  for  the  present,  the  right  of  the  com- 
pany, under  their  charter  and  in  virtue  of  this  ordinance, 
to  lay  their  track  and  run  their  cars  along  WUliam  street, 
at  what  grade  was  this  to  be  done?  Clearly  at  the  grade 
of  the  street  substantially  as  it  then  existed.  If  the  com- 
pany wished  to  depart  firom  that  grade,  they  should  have 
shown  a  proper  municipal  regulation  to  that  effect  The 
ordinance  given  in  evidence,  does  not  authorize  any  such 
departure;  nay, it  expressly  contemplates  further  action  on 
Vol.  VII— 31 
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MajTerm,   the  part  of  the  city  authorities  on  that  subject     It  is, 

^^^      therefore,  very  clear  that  the  raiLroad  company  have  shown 

Tatx       no  license  from  the  city  to  elevate  their  superstructure  on 

Thb  Ohio   cm  embankment  four  to  four  and  a  half  feet  above  the 

^^  MM8M-  grade  ^f  WiUiam  street 

BOAi>  Co.  We  think  it  farther  clear  from  the  evidence,  that  the 
railroad  company  could  have  constructed  their  track  at  its 
present  elevation,  on  the  center  of  the  street,  either  with  a 
stone  wall  on  each  side,  or  on  tressel  work,  with  less  ob- 
struction to  the  public  easement  than  the  earth  embank- 
ment is. 

But  in  what  is  said  about  a  license  from  the  city,  or  the 
manner  of  construction  along  the  street,  we  would  not  be 
understood  to  decide  anything  as  to  the  power  of  the  cdty 
to  grant  such  a  license,  or  to  change  the  grade  of  William 
street.  In  the  case  at  bar,  that  question  is  not  before  us. 
We  leave  it  to  be  determined  on  its  own  merits,  wlien 
fairiy  presented  in  the  record.  All  we  need  say  here  is, 
that  it  does  not  appear  the  city  ever  licensed  the  railroad 
company  to  erect  the  embankment  in  question. 

Nor  is  it  intended  to  intimate  that  it  is  not  in  the  power 
of  the  city  to  authorize  the  railroad  company  to  lay  a  Izack 
at  the  grade  of  WilKam  street,  and  thus  use  it  for  the  pas- 
sage of  their  cars,  in  common  with  other  public  €uid  private 
conveyances.  To  that  extent  the  municipal  authority 
may  be  conceded.  Hamilton  v.  The  Harlem  Raibroad  Go^ 
9  Paige  171.  And  though  the  contiguous  property  might 
be  depreciated,  and  ingress  and  egress  at  times  difficult, 
yet  the  owners  would  not,  as  in  the  case  at  bar,  be  ex- 
cluded entirely.  For  a  great  part  of  the  time  the  use  of 
the  street  would  be  as  free,  and  the  adjoining  lots  as  acces- 
sible, as  though  the  railroad  were  not  there.  In  that  case 
a  train  of  cars  would  not  differ  materially  in  principle 
from  a  train  of  moving  wagons.  For  such  incidental 
injury,  there  could  be  no  redress,  either  public  or  private, 
unless,  indeed,  the  cars  in  the  one  case,  or  the  wagons  in 
the  other,  delayed  unreasonably  in  passing,  to  the  incum- 
brance of  the  street 

But  here  is  an  unauthorized  earth  embankment,  four 
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and  a  half  feet  high,  in  front  of  TaJtt^z  lots,  wholly  ob-   May  Tenn, 
stracting  William  street  for  every  purpose  of  a  highway.      loS6. 
It  virtually  excludes  the  adjoining  owners.  Tatk 

The  structure  is,  therefore,  an  unauthorized  obstruction    ths  Ohio 
of  a  public  highway;   Conner  v.  New  Albany j  1  Blackf.  gj^i^^l'iv 
43;  destructive  of  the  plaintiff's  easement  therein;  and  in    road  Co. 
this  view  of  the  case,  the  only  remaining  question  is,  has 
he  any  claim  for  private  redress  against  the  company? 

The  case  of  Haynes  v.  TkomaSy  antCj  p.  38,  is  directly 
in  point.  That  case,  as  to  the  question  now  presented, 
received  great  consideration,  and  the  following  is  the 
conclusion  at  which  we  arrived.  ''The  right  to  use  a 
street  in  a  town  adjoining  a  lot  abutting  upon  it,  is  as 
much  property  as  the  lot  itself;  and  the  legislature  has  as 
little  power  to  use  the  one  as  the  other.  Attempts  have 
frequently  been  made,  by  legislative  enactment,  to  divert 
pablic  property  from  the  objects  to  which  it  had  been  dedi- 
cated, and  as  often  have  such  acts  been  held  invalid,  when 
they  have  been  found  to  infringe  upon  private  rights.  (Bee 
the  authorities  there  cited.)  These  decisions  establish  the 
principle,  that  besides  the  right  of  way  which  the  public 
have  in  a  street,  there  is  a  private  right  which  passes  to 
the  purchaser  of  a  lot  upon  the  street  as  appurtenant  to  it, 
which  he  holds  by  implied  covenant  that  the  street  in 
front  of  his  lot  shall  forever  be  kept  open  to  its  fall  width." 
It  was  accordingly  held  in  Haynes  v.  Thamasj  that  the 
owner  of  the  lot  was  entitled  to  damages  for  the  obstruc- 
tion; but  that  as  no  special  injury  was  alleged  or  shown, 
the  damages  could  be  merely  nominaL 

This  case,  upon  carefrd  review,  we  ftdly  approve.  It 
determines  the  case  at  bar.  A  street  which  had  been 
dedicated  twenty-five  years,  in  front  of  Totems  lots,  owned^ 
occupied  and  improved  by  him  for  fifteen  years,  is  ob- 
stracted  by  the  railroad  embankment  four  and  a  half  feet 
high.  He  alleges  and  proves  special  damages.  In  such  a 
case  the  owner  of  the  lots  is  entitled  to  recover  for  the 
obstruction  of  his  easement  in  the  street.  That  it  wa» 
caused  by  the  owner  of  the  town  plat,  in  the  case  decided 
last  term,  and  here  by  the  railroad  company,  can  clearly 
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May  T«m,   make  no  difference.    The  ground  of  recovery  is  the  injmry 

^^^*      to  the  owner  of  the  lots;  it  is  immaterial  by  whom  the 

Tate       obstruction  causing  that  injury  i(  erected,  or  for  what  par* 

Thb  Ohio    pose  it  was  erected.     The  person,  wheiher  natural  or 

mn^n^  artificial,  causing  the  obstruction,  is  liable  to  the  own^s 

xojld  Co.    of  the  adjoining  lots  for  the  injury. 

It  is  thus  carefally  limited  to  those  owning  lots  fronting 
on  the  street  at  the  point  of  obstruction.  That  b  the  case 
made  in  the  record.  Such  owners  only  seem  to  sustain 
special  injury.  To  them  alone,  perhaps,  would  tiie  im- 
plied covenants  extend.  It  is  true  all  the  citizens  of  Law* 
reneebwrgh  have  an  easement  in  William  street  In  thb 
light  the  obstruction  in  question  may  be  a  public  wrong. 
Yet  it  is  not  every  owner  of  a  lot  in  that  city  who  can 
sustain  an  action  against  the  railroad  company  for  the 
obstruction  in  question.  So  far  as  it  b  a  wrong  to  the 
public,  it  b  in  the  nature  of  a  public  nuisance,  to  be 
redressed  in  a  different  way. 

It  is  not  necessary  to  examine  the  instructions  seriatim. 
The  views  above  indicated  have  already  dbposed  of  them. 
So  fiai  as  they  conveyed  the  impression  that  the  railroad 
company  had  any  power  to  obstruct  William  street,  in  the 
manner  alleged,  to  the  injury  of  the  prior  private  rights  of 
TatCy  they  were  clearly  erroneous.  We  can  not  doubt  but 
that  they  mbled  the  jury. 

We  are  well  aware  that  there  are  cases  in  the  books 
seemingly  in  conflict  with  this  conclusion;  but  we  think 
that  both  upon  principle  and  the  weight  of  authority,  we 
are  right. 

Per  Ouriam. — The  judgment  b  reversed  with  costs. 
Cause  remanded,  &c 

P.  L.  Spoonerj  for  the  appeUant. 

T.  Oazlay  and  T*  Ryman^  for  the  appellees. 
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Tats  r.  The  Ohio  and  Mississippi  Railroad  Ck)MPANY. 


1856. 

Tat» 
ON  PETITION  for  a  Rehearing.  Thb'ohio 

Per  Ouriam. — The  gist  of  the  petition  is,  that  the  legis-  j|jg^„„ 
latnre  and  the  dty  authorities  having  granted  the  railroad  Saixaoad 
the  right  of  way,  granted  with  it  every  right  essential  to 
its  complete  enjoyment.  That  may  be  admitted,  so  far  as 
it  was  competent  for  the  legislature  or  the  city  to  make  the 
grant,  either  directly  or  incidentally.  But  Tate  had  rights 
as  well  as  the  railroad  company*  His  rights  in  the  street, 
as  a  public  highway,  were  anterior  to  any  acquired  by  the 
company.  These  rights  constituted  a  part  of  his  property, 
and  were  inalienable,  except  on  the  terms  prescribed  by 
the  fundamental  law — ^the  constitution.  It  was  not  com* 
petent  for  the  legislature  to  transfer  Tate's  rights  in  the 
street  to  the  railroad  company,  without  just  compensation. 
We  are  not  aware  of  any  power  vested  in  the  legislature, 
either  directly  or  indirectly,  to  despoil  individuals  for  the 
benefit  of  corporations.  If  these  quasi  public  bodies  need 
private  property,  it  is  sufficient  that  they  may  appropriate 
it  on  the  prescribed  terms  of  paying  for  it.  So  much  for 
the  power  conferred  by  the  legislature. 

That  of  the  city  is  still  more  limited.  A  serious  doubt 
must  readily  occur  to  any  one,  whether  the  dty  authorities 
have  any  power  whatever,  either  themselves  to  obstruct,  or 
to  authorize  any  obstruction  in  the  streets.  The  city  may 
establish  a  reasonable  grade;  it  may  cause  streets  to  be 
improved  and  kept  in  repair.  These  things  but  tend  to 
make  the  street  more  valuable  as  a  public  highway.  But 
to  obstruct  them,  is  to  defeat  the  very  end  for  which  the 
streets  were  dedicated  to  the  public  Has  the  city  the 
power  to  prevent  what  the  municipal  corporation  was 
expressly  ordained  to  protect  and  improve? 

In  the  opinion  given,  we  did  not  deem  it  necessary  to 
discuss  this  question,  because  the  city  ordinance  conferred 


Nate. — ^The  opinion  on  oyermling  the  petition  for  a  reheuing,  was  ddirered 
July  16,  bat  i§  here  interted  for  the  oonTenienoe  of  tihe  profeesion. 
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May  Term,  no  power,  nor  did  it  assume  to  confer  any,  to  obsiroct 
^^^'  WUHam  street  Hence,  we  did  not  then,  nor  do  we  now 
Plavt  propose  to  discuss  and  define  the  powers  of  the  city  over 
Ckajts.      ^he  streets. 

Taking  the  grant  as  we  find  it,  it  must  be  nnderstood 
to  mean  that  the  raiboad  company  might  so  use  WUHam 
street  for  its  track  and  superstructure,  as  not  to  obstruct  it 
to  the  injury  of  the  adjoining  proprietors.  We  will  not 
presume  that  the  city  meant  to  transcend  her  authority. 

If  the  grant  on  these  terms  was  worthless,  that  was  a 
matter  for  the  consideration  of  the  railroad  company.  It 
is  not  for  the  Courts  to  make  such  grants  available  at  the 
expense  of  individual  rights. 

We  unanimously  adhere  to  our  former  opinion.  The 
petition  is  therefore  overruled. 


Plant  t;.  Crane  and  Another. 

A  party,  in  order  to  introdiice  a  eopy  of  a  mortgage  in  eridenoe,  eslubiled  Iv 
affidaTit,  alleging  that  the  original  had  been  deUvered  to  &6  recorder  for 
record,  and  wa«  not  among  his  own  papers.  HeU^  that  the  inference  vis 
that  the  mortgage  3ret  remained  in  the  recorder's  office;  and  the  affidarit  wis, 
therefore,  held  insufficient. 

Action  to  recoTer  the  possession  of  personal  property.  Verdict  that  the  pro- 
perty was  the  defendants',  was  of  the  yalne  of,  &c.,  and  for  damages  kr  the 
detention  thereof  by  the  plaintiff.  Hdd,  that  the  question  whether  the  pro- 
perty was  returnable,  was  for  tiie  Court  to  decide  on  rendering  judgment 

fViday,  APPEAL  from  the  Marion  Circuit  Court 

^  Per  Curiam. — Replevin  for  an  omnibus,  horses,  &c, 

alleged  to  be  unlawfully  detained. 

Denial,  by  the  defence,  of  the  unlawful  detainer,  allega- 
tion of  property  in  the  defendants,  and  claim  for  damages, 
&c.  Issues.  Trial  by  jury.  Verdict  that  the  property 
belonged  to  the  defendants,  was  of  the  value  of  l,4d0 
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dollars,  and  that  the  damages  for  detention  by  the  plaintiff  May  T«rm, 
in  replevin,  were  8  dollars  and  39  cents.    Motion  for  a  new      ^^^' 
trial  overruled,  and  judgment  for  the  defendant  for  the      Pi.akt 
value  of  the  property  and  damages.  Cr4ji£. 

The  evidence  is  not  upon  the  record. 

Counsel  for  the  appellant  claim  a  reversal  of  the  judg- 
ment below,  for  three  reasons : 

1.  The  refusal  of  the  Court  to  receive  in  evidence  a 
certified  copy  of  a  mortgage. 

2.  The  refusal  to  hear  the  testimony  of  a  witness. 

3.  The  rendering  of  judgment  by  the  Court  for  the 
value  of  the  property  and  the  damages,  when  it  was  not  a 
part  of  the  verdict  that  the  property  could  not  be  returned. 

On  the  first  point,  it  is  sufficient  to  say  that  the  absence 
of  the  original  was  not  sufficiently  accounted  for.  The 
affidavit  of  loss  is,  that  the  mortgage  vtras  delivered  to  the 
recorder  for  record,  and  is  not  among  the  papers  of  the 
plaintiff  The  inference  is,  that  it  yet  remains  in  the 
recorder's  office. 

2.  As  the  testimony  of  Lomdis  related  to  matters  con* 
nected  with  the  mortgage,  it  was  unimportant,  the  mort* 
gage  not  being  in  evidence. 

3.  It  was  not  necessary  for  the  jury  to  find  upon  the 
question  as  to  whether  the  property  viras  returnable.  That 
question  was  for  the  Court,  upon  the  rendition  of  the 
judgment;  and  as  the  evidence  is  not  of  record,  we  pre* 
sume  in  favor  of  the  action  of  the  Court  Property  might 
not  be  returnable  at  the  finding  of  the  verdict,  bat  might 
he  at  the  rendition  of  judgment,  and  vice  versa.  See 
Noble  V.  Epperlp,  6  Ind.  R.  414, 468. 

The  judgment  is  affirmed,  with  3  per  cent  damages  and 
costs. 

i>.  WaUacej  E.  (hbunij  and  JB.  X.  WalpolCy  for  the 
appellant 

•L  Barbour  and  A  G.  Porter^  for  the  appellees. 
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Brickley  v.  Heilbruner  and  Others. 


Mftj  Teiiii» 
1886. 

BUCKLBT 

Hbilbbuhbb.  ^'  wM  sued  indiTidxiall^  for  a  debt,  before  a  jnetioe  of  Hie  peace  of  a  diffiereDft 

r  7  488  townBhip  from  that  in  which  he  resided,  there  hanng  been  a  jastioe  of  tfie 

1^^  ^  peftce,  at  the  time,  in  the  latter  township,  competent  to  act.    A  snmmoiia 

HO   169  was  issued  and  senred  upon  A.,  and  haying  not  appeared  to  the  action, 

I    7   488  judgment  was  rendered  against  him  hy  default.    An  execution  lumng  xaaiied, 

^  hetd,  in  a  proceeding  to  set  aside  the  execution  and  Tucate  tiw  jadgl■en^ 

that  tiie  judgment  was  invalid. 

Fridaif,  APPEAL  firom  the  Marion  Covat  of  Common  Plea& 

^    '  Davison,  J. — Complaint  to  set  aside  an  execution,  &;c. 

The  case  is  this: 

On  the  18th  of  June^  1853,  the  appellees  filed  their  caiise 
of  action  against  Brickley,  before  Nelson  Eelb^gj  a  justice 
of  the  peace  of  Harrison  township,  in  Wells  oonnty.  The 
justice  thereupon  issued  a  summons,  directed  to  any  con- 
stable of  said  township,  returnable  before  the  justice  on  the 
21st  of  June,  which  writ  was  returned,  "served  by  readingf 
and  Brickley  not  appearing  on  the  day  named  in  the 
summons,  was  defaulted,  and  judgment  given  against  him, 
upon  which  a  fieri  faci€ts  was  issued,  and  returned  nulla 
bona.  After  this  a  transcript  of  the  aforesaid  judgment 
was  filed  in  the  office  of  the  derk  of  the  Common  Pleas, 
and  an  execution  was  issued  thereon  firom  said  Court 
against  Brickletfs  property.  When  the  above  cause  of 
action  was  filed,  summons  served,  and  judgment  rendered, 
Brickley  was  a  resident  of  Sx>€k  Creek  township  in  said 
county,  and  there  was  at  all  the  times  aforesaid,  in  that 
township,  a  justice  competent  to  act,  &c  It  is  alleged  that 
Kelloggy  being  a  justice  of  Harrison  township,  had  no  ju« 
risdiction  of  the  person  against  whom  he  rendered  judgment, 
because  that  person  was  a  resident  of  another  township. 
The  complaint  prays  that  the  execution  issued  fix>m  the 
Common  Pleas  be  set  aside,  and  the  judgment  of  the  justice 
vacated.  Upon  final  hearing  the  Court  dismissed  the 
cause,  &C. 

The  proceedings  before  the  justice  were  in  evidence. 
They  show  afiirmatively  that  he  had  jurisdiction  of  the 
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person  as  well  as  the  cause.    The  validity  of  the  judgment   ^^  'r«n>^> 
could  not,  therefore,  be  questioned  collaterally.    But  the      ■*^^^' 
present  is  a  direct  proceeding,  in  which  the  judgment  itself   Bbicklbt 
is  sought  to  be  annulled*   It  follows  that  the  record  involTCs  HBiiABTncsx. 
the  inquiry,  whether  the  justice  had  or  had  not  jurisdiction 
of  the  person. 

Upon  this  snbject  there  have  been  various  enactments. 
By  an  act  of  1831,  it  was  provided  that — ^*  No  person  shall 
be  bound  to  answer  any  summons  or  capias,''  Scc^  ^^ssued 
by  a  justice,  in  civil  cases,  in  any  other  township  than  the 
one  in  which  the  defendant  resides,  or  where  the  debt  was 
contracted,  or  where  the  defendant  may  be  found,"  &c. 
R.  8. 1831,  p.  299.  Under  this  provision  it  was  held  that 
"the  defendant  in  a  justice's  Court,  may  show,  under  the 
general  issue,  that  process  had  not  issued  in  the  proper 
township."  4  Black£  161,  168.  The  revision  of  1838 
contams  a  similar  enactment,  with  the  addition  ^'that  after 
an  appeal  to  the  Circuit  Court,  no  suit  shall  be  dismissed 
because  the  same  was  commenced  out  of  the  proper  town- 
ship, unless  the  objection  shall  have  been  made  on  the 
hearing  before  the  justice."  R.  S.  1838,  p.  366.  In  acc<»rd- 
ance  with  the  latter  statute,  it  was  decided  that  unless  the 
defendant  in  a  justice's  Court,  sued  out  of  his  township, 
raised  the  objection  before  the  justice,  he  waived  it. 
Misan  v.  Hedges^  5  Blackf.  546.  The  revision  of  1843 
is  in  effect  the  same  as  that  of  1831.  The  present  code  is 
as  foQows: 

"The  jurisdiction  of  justices,  in  civil  cases,  shall,  unless 
otherwise  provided  by  law,  be  limited  to  their  townships 
respectively."  "  No  person  shall  be  sued  before  any  justice, 
out  of  the  township  where  he  resides,  except  as  hereinafter 
specified,  unless  such  suit  is  commenced  by  a  capias  ad  re^ 
spondenduMj  or  when  there  shall  be  no  justice  in  such  town- 
ship competent  to  act,"  &c.  ''Suits  may  be  instituted 
before  justices  by  agreement  or  process,  and  except  in  cases 
otherwise  provided,  such  process  shall  be  a  summons." 
2  R.  S.,  p.  451, 453.  The  code  points  out  the  exceptions 
above  indicated;  but  the  case  before  us  is  not  within  either 
ofthem« 
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ifaj  Teim,  It  fben  remains  to  be  considered  whether,  under  the  fiietB 
^^^'  stated  in  the  record,  the  jnstice  had  authority  to  render  the 
Dmai  judgment?  Allison  y.  Hedges^  stqfroj  does  not  apply,  be- 
SrASKt.  cause  that  decision  is  based  upon  a  statute  essentially 
dissimilar  to  the  one  governing  this  case.  Had  Briddey 
appeared  before  the  justice  and  submitted  to  a  trial,  without 
making  the  point  as  to  the  jurifidiction,  it  may  be  that  that 
objection  would  not  now  avail  him.  But  he  was  not  a 
resident  of  the  township  where  the  suit  was  brought  li^ 
his  township  there  was  a  justice  competent  to  act  He 
did  not  appear  to  the  action.  Was  he  bound  to  do  so  for 
any  purpose,  even  that  of  contesting  the  jurisdiction?  The 
code  declares  that  ^'no  person  shall  be  sued  out  of  the 
township  where  he  resides."  This  language  applies  to  the 
case  under  consideration.  It  admits  of  but  one  intopre- 
tation.  For  the  debt  sued  on,  BnckHey^  at  the  time  ofsuU^ 
was  liable  before  a  justice  in  his  own  township,  and  not 
ekewhere.  The  result  is,  Kellogg  proceeded  without  the 
scope  of  his  authority.  The  summons  was  therefore  a 
nullity;  and  we  know  of  no  rule  or  principle  of  law  that 
required  Brickley  to  answer  it  Hence,  it  seems  to  ns, 
that  the  judgment  is  invalid. 

The  prayer  of  the  complaint  should  have  been  granted 

Per'  Cfuriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &a 

E.  R.  WUsoUj  for  the  appellant 

X  P.  Oreefj  for  the  appellees. 


DuNif  V.  Sparks. 


AMompsit  by  the  payee  against  the  drawer  of  a  bill  of  exdiaage.  F&Wi  t^ 
the  bill  haviag  been  duly  accepted  by  the  drawee,  was  assigned  by  the  plsiB- 
tiff,  &c. ;  that  it  became  dae,  on,  &c,,  and  was  not  paid  by  either  of  the 
parties  thereto,  nntil  after  the  defendant,  on,  &c,  had  reoeiTed  a  entificsts 
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mder  the  bankrapt  law  of  the  United  Statu,  &c.;  that  <m,  &c,  the  pUun- 
tifT's  indorsee  reooTeied  »  judgment  upon  the  bill  against  the  plaintiff;  &c, 
which,  on,  &c.,  the  plaintiff  folly  paid ;  that  before  snch  payment,  A,  had  ' 
been  appointed  the  defendant's  assignee  in  bankruptcy,  to  whom  he  had 
snnendered  all  his  property,  &c.;  that  no  diridend  of  such  property  had 
yet  been  made,  nor  had  a  distribntion  been  made  among  the  defendant's  cre- 
ditOFs;  and  that  the  plaintiff,  at  all  times  since  the  defendant  became  a  bank- 
rupt, coold  have  filed  his  chum,  &c.  Hdd,  that  the  pica  was  substantially 
sufficient. 

A  demurrer  to  a  replication  having  been  overmled,  the  defendant  obtained 
leave  to  withdraw  the  demurrer,  &c,  whereupon  the  plaintiff,  by  leave,  with- 
drew the  replication.  Hdd,  that  by  withdrawing  the  replication,  he  waived 
any  objection  to  the  ruling  of  the  Court  allowing  the  withdrawal  of  the 
demurrer. 

It  is  discretionary  with  the  Circuit  Court  to  aUow  a  party,  at  any  time  before 
entering  into  final  trial,  to  withdraw  a  demuner,  and  answer  the  pleading  to 
which  it  was  filed. 

The  indorser  of  a  bill,  who  has  been  compelled  to  pay  the  same.  Is  entitled  to 
recover  the  amount  from  the  drawer  after  he  has  become  a  banknqit,  if  the 
daim  therefor  could  not  have  been  proved  before  the  assignee. 

The  discharge  in  bankruptcy  of  a  surety,  is  no  bar  to  an  action  against  him 
by  a  co-surety,  who  has  paid  the  debt,  for  contribution. 

The  relation  of  co-sureties  does  not  arise  between  the  drawer  and  indorser  of 
a  bin,  from  the  fact  that  the  bill  is  drawn  and  indorsed  for  the  accommoda- 
tion of  the  drawee. 

In  a  suit  for  contribution  against  the  accommodation  drawer  by  the  accommo- 
dation indorser  of  a  bill,  who  has  had  to  pay  it,  extrinsic  evidence  is  admis- 
sible to  show  that  die  parties  stand  in  the  relation  of  oo^ueties. 


May  Term, 
1856. 

DUTVK 

V. 

Spabkb. 


APPEAL  from  the  Dearborn  Circuit  Conrt 
Davison,  J. — Assmnpsit  by  Dunn  against  Sparks.  The 
declaration  contains  two  counts.  The  first  is  upon  a  bill 
of  exchange,  dated  September  2, 1839.  The  bill  was  drawn 
by  Sparks^  and  directed  to  one  Durbin^  whereby  he  was 
requested,  four  months  after  date,  to  pay  to  the  order  of 
Dunnj  at  the  Merchants^  Bank  of  New-Orleam^  1,000  dol- 
lars. It  is  alleged  that  Durbin  accepted  the  bill  on  sight; 
that  it  was  duly  presented  at  the  bank  for  payment,  which 
was  refused,  and  that  the  same  was  protested,  &c.  The 
second  count  is  for  money  paid,  &c.  Pleas,  1.  The  gene- 
ral issue.  2.  A  discharge  in  bankruptcy,  to  the  first  count 
3.  A  similar  discharge  as  to  both  counts. 

The  special  pleas  allege  that  the  bill,  being  accepted, 
was  duly  assigned  by  Dunn^  the  plaintiff,  to  the  state  bank 
of  Indiana;  that  it  became  due  on  the  5th  of  Januarpj  1840, 


Jifa^ao. 
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Mftjr  Tonft,  and  was  not  paid  by  either  of  its  parties  until  after  the 
^856.  defendant,  in  Noveniber^  1842,  had  received  a  certificate 
Dinar  under  the  bankrupt  law  of  the  United  States^  discharging 
Sparkb.  ^^^  itova  the  payment  of  all  his  debts ;  that  on  the  lOtfa 
of  November^  1842,  the  state  bank  recovered  a  judgment 
upon  said  bill  in  the  Dearborn  Circuit  Court,  against 
Dunn^  for  1,174  dollars,  which,  on  the  29th  of  that  month, 
he  fiilly  paid  to  said  bank;  that  before  this  payment,  one 
Oeorge  W.  Lane  had  been  appointed  the  defendant's  as- 
signee in  bankruptcy,  to  whom  he  had  surrendered  all  his 
property,  &c,;  that  no  dividend  of  the  property  so  surren- 
dered has  yet  been  made,  nor  has  there  as  yet  been  any 
distribution  among  his  creditors;  and  the  plaintiff  could 
at  all  times  since  the  defendant  became  a  bankrupt,  have 
filed  his  claim,  &c. 

At  the  April  term,  1850,  the  plaintifi^  by  one  replication 
to  both  pleas,  replied  that  the  bill  was  drawn  by  the  de- 
fendant and  indorsed  by  the  plaintiff  as  co-fiureties,  fat 
the  sole  accommodation  of  Durbin;  and  that  the  plaintiff 
never  held  or  owned  the  bill  until  he  was  forced  to,  and 
actually  did  pay  the  amount  due  thereon,  which  was  long 
after  the  defendant  was  declared  a  bankrupt,  &c 

To  this  reply,  the  defendant  demurred ;  but  his  demur- 
rer was  overruled;  and,  at  the  same  term,  there  was  a  ver- 
dict for  the  defendant,  which,  on  the  plaintiff's  motion, 
was  set  aside,  and  a  new  trial  granted. 

At  the  August  term,  1851,  the  defendant  moved  the 
Court  for  leave  to  withdraw  the  above  demurrer,  and  file 
a  rejoinder  to  the  replication,  said  rejoinder  being  verified 
by  his  affidavit  that  it  was  true,  and  not  for  delay,  bat 
for  justice,  &c.  This  motion  the  plaintiff  resisted,  on  the 
ground  that  judgment  had  been  rendered  on  demuirar  at 
the  April  term,  1850 ;  that  the  cause  had  ever  since  been 
at  issue;  and  that  by  changing  the  issue,  injustice  would 
be  done.  Further,  in  support  of  his  resistance,  the  defen- 
dant filed  an  affidavit,  alleging  that  Durbin^  for  whose 
accommodation  the  bill  was  drawn,  in  his  lifetime,  well 
knew  the  facts  stated  in  the  replication  to  be  true,  but 
that  since  the  last  term  of  said  Court  he  had  died,  and 
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that  defendant  then  knew  of  no  witness  by  whom  the  same  ^^7  T^^rm, 
facts  could  be  proved*    The  CSonrt  sustained  the  motion.      •*-^^* 
Thereuponi  the  plainti^  by  leave,  &c.,  filed  separate  re*       Dvsm 
pUes  to  the  said  second  and  third  pleas.  Spabks. 

These  replications  are  each,  in  form  and  effect,  the  same 
as  the  one  originally  filed  to  both  pleas  as  above  recited. 
The  defendant  rejoined  to  the  replication  to  the  third  plea, 
and  to  that  to  the  second  he  demurred,  bat  his  demurrer 
was  overruled.  The  rejoinder  aver&  that  ^the  plaintiff  and 
defendant  were  not  co-sureties  of  said  Dterfrtn,  in  manner 
and  form  as  alleged,"  &c.  Verdict  for  the  defendant. 
Motion  for  a  new  trial  denied,  and  judgment  on  the  ver- 
dict   The  plaintiff  appeals  to  this  Court. 

The  Circuit  Court,  it  is  insisted,  committed  an  error  by 
granting  the  defendant  leave  to  withdraw  his  demurrer  to 
the  replication.  The  plaintiff^  however,  upon  such  leave 
being  granted,  withdrew  the  pleading  to  which  the  de* 
murrer  was  filed;  and  suppose  we  admit  the  ruling  com* 
plained  of  to  have  been  incorrect,  it  then  becomes  a  ques* 
tion  whether  the  plaintiff,  by  his  withdrawal,  has  not 
waived  the  error  ?  As  a  reason  why  the  Court  should  not 
have  given  the  leave,  it  is  said  that  the  pleas  are  defective. 
The  force  of  this  argument  is  not  perceivable.  In  sub- 
stance they  are  in  our  opinion  a  good  bar  to  the  action. 
Moreover,  if  the  plaintiff  had  stood  by  his  pleading,  he 
could  have  readily  tested  their  validity.  When  he  with- 
drew it,  instead  of  replying  to  them,  he  might  have  de- 
murred. The  same  object  would  have  been  effected  by 
demurring  to  the  defendant's  rejoinder.  Having  with- 
drawn his  replication,  he  can  not,  it  seems  to  us,  avail 
himself  of  the  alleged  eiror.  But  was  the  ruling  eiro- 
neous?  To  allow  a  party,  at  any  stage  of  the  case,  before 
entering  into  final  trial,  to  withdraw  his  demurrer  and 
answer  the  pleading  to  which  it  was  filed,  is  not  forbidden 
by  any  prescribed  rule  of  practice.  Indeed  it  is  ^^a  matter 
entirely  within  the  discretion  of  the  Court,  to  be  guided 
by  the  demands  of  justice."  In  this  instance,  such  dis- 
cretion has  been  properly  exercised.  The  reply  raised  a 
direct  question  of  fact,  material  in  the  decision  of  the 
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Mftj  Tdim,  cause,  and  it  was  plainly  right  that  that  pleading  shoDld 
1^^  be  answered,  and  the  question  raised  determined  on  cvi- 
Dumr       dence. 

BPABK8.  ^  ^  c^e  ^ot  dissimilar  in  principle  to  the  one  before  us, 
judge  SuUivan^  who  delivered  the  opinion,  remarks  thus: 
"  We  see  no  good  reason  why,  at  any  time  before  trial, 
the  Coutt,  if  it  should  doubt  its  judgment  sustaimng  a 
demurrer,  should  not  permit  a  party  to  withdraw  it  aod 
plead  to  the  merits."  Berrp  v.  McDonaM,  7  Black£  371. 
We  have  seen  that  the  bill  in  question  was  drawn  and 
indorsed  for  the  accommodation  of  Durbin,  who  receiyed 
the  proceeds.  It  follows  that  the  plaintiff^  being  the  in- 
dorser,  and  having  paid  and  taken  up  the  bill,  would  be 
entitled  to  recover  from  the  drawer,  if  the  demand  in  suit 
could  not  have  been  proved  before  the  defendant's  assignee 
in  bankruptcy.  If  it  could,  then  the  defence  set  up  bj  tbe 
pleas  is  a  valid  bar  to  a  recovery.  If,  however,  as  avened 
in  the  replication,  the  parties  to  this  suit  were  cosureties 
for  Durbifiy  the  plaintiff's  demand  was  not  provable  before 
the  assignee,  the  defendant's  discharge  as  a  bankrupt  was 
no  defence  to  the  action,  and  the  plaintiff  having  paid  the 
entire  debt,  is  entitled  to  recover  for  contribution.  Ihm 
V.  I^arksj  1  Ind.  397.  Were  they  co-sureties?  The  mere 
fact  that  the  one  drew  and  the  other  indorsed  a  bill  for 
the  sole  accommodation  of  the  drawee,  does  not  establish 
that  relation.  This  point  is,  in  effect,  decided  in  Wilson  v. 
SiarUofiy  6  Black£  507.  There  it  was  held  that  no  distinc- 
tion existed  between  the  rights  and  liabilities  of  indorsers 
of  business  and  accommodation  paper,  and  that  the  se- 
cond indorser  of  the  latter,  who  had  paid  the  money  dne, 
could  not  sue  the  first  indorser  for  contribution.  See,  also, 
Church  V.  Barlow^  9  Kck.  547.  The  {ndnciple  involved  in 
these  decisions  is  plainly  applicable  to  the  case  at  bar, 
and  seems  to  be  decisive  of  the  point  under  consideration. 
Under  the  pleadings  in  the  cause,  it  was  competent  for 
the  plaintiff^  by  extrinsic  evidence,  to  show  the  relation 
which  really  did  exist  between  him  and  the  defendant 
Whether  they  were  or  were  not  cosureties,  was  a  pure 
question  of  fact,  to  be  decided  by  the  jury.    The  evidence 


OF  THE  STATE  OP  INDIANA.  495 

is  upon  Hie  record,  and  we  think  it  Bustains  the  verdict.   May  Tenn, 
Hence,  it  must  be  intended  that  they  were  not  co-snreties.      ^^^ 
The  demand  sned  for  was  therefore  provable  before  the  as-  Wilmaksok 
signee  of  the  defendant,  and  his  discharge  in  bankruptcy       ash. 
barred  the  action. 

Per  Curiam. — Th^  judgment  is  affiimed  with  costs. 

X  Rpinanj  for  the  appellant. 

E.  DununUj  for  the  appellee. 


Williamson  v.  Ash* 


A.  died  tfid  owner  of  a  bailding,  part  of  which  was  lued  for  a  cDry-gcKxts  store, 
and  the  residue  for  a  dwoUing.  The  widow  continued  in  the  dwelling,  and 
the  heirs  leased  the  store-room  to  B.  The  whole  bnllding  haying  afterward 
been  set  off  to  the  widow  for  her  dower,  she  brought  suit  against  B.  for  the 
rent  which  had  accrued  for  the  use  of  the  store-room  before  her  dower  was 
assigned.    Edd,  that  the  suit  would  not  lie. 

ERROR  to  the  Putnam  Circuit  Court.  Fridmf, 

Perkins,  J< — Assumpsit  by  Ash  against   Williamson^       ^ 
for  rent  of  a  store-room.    Judgment  below  for  the  plaintiff. 

The  case  is  this.  J&oac  Ash  owned  a  building,  erected 
and  used  in  parts,  for  two  purposes— one  part  for  a  dwelling, 
and  one  for  a  mercantile  store-room.  He  died.  Catharine 
Ashj  the  plaintiff,  was  his  wife,  and  his  widow.  She  con- 
tinued to  occupy  the  dwelling-house.  The  heirs  took 
possession  of^  and  rented  the  store-room.  After  a  year  or 
more  had  elapsed,  the  house,  including  the  store-room, 
was,  upon  application  of  the  widow,  set  off  to  her  as  dower. 
Subsequently  she  brought  this  suit  against  Williamson^ 
who  had  been  the  tenant  of  the  heirs,  to  recoyer  the  rent  of 
the  store-room  from  the  time  of  her  husband's  death. 

The  store-room  was  real  estate,  and  at  the  death  of 
baac  Ashj  descended  to  his  heirs.    The  only  right  pos- 
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9fay  Term,    gessed  by  the  widow,  was  to  apply  for  dower  in  it.    Till 

^0^'  that  was  done,  the  heirs  had  exdnsive  contioL 
Bbaolbs  Bat  for  the  statate  giving  the  widow  a  right  to  oocapy 
Seitov.  the  dwelling,  the  heirs  might  have  exdnded  her  j&om  that 
The  right  to  occupy  the  dwelling  did  not  extend  to  the 
store-room.  It  was  not  appropriated  to,  nor  in  any  way 
necessary  for  the  use  or  convenience  of  the  dwelling-hoQse. 
The  fact  that  it  was,  on  demand  of  dower  in  her  husband's 
real  estate,  set  off  to  her,  gave  her  no  right  of  action  for 
previous  use  and  occupation  by  tenants  of  the  heirs.  Her 
remedy  would  be  in  damages  against  the  heirs  for  detention 
of  her  dower. 

The  cases  establishing  the  foregoing  propositions  aie, 
Grimes  v.  WiUon^  4  Black£  331,  SmUh  v.  AddUman,  5  id. 
406,  Strong  v.  Bragg,  7  id.  62,  Adkins  v,  Ebhnes,  2  Ind.  197. 
Per  CurianL — The  judgment  is  reversed  with  costa 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
dismiss  the  suit. 
J.  M.  Hanna  and  D.  E.  Williamson^  for  the  plainti£ 
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^^  *®  Beagles  v.  Sefton. 


Suit  by  the  assignee  against  the  latter  of  two  assignors  of  a  note.  Answer, 
under  oath,  that  the  defendant  was  only  the  agent  of  the  prior  assignor,  if-, 
bat  was  required  by  the  plaintiff  to  place  his  name  upon  the  back  of  the 
note,  which  he  did  ''in  blank,"  though  he  was  not  to  be  UaUe ;  and,  tbere- 
fore,  he  denied  the  assignment.  The  paragraph  having  been  demuned  to, 
the  demurrer  was  sustained  as  to  the  special  facts,  but  overruled  as  to  the 
mere  denial  of  the  assignment. 

Bddf  that  the  paragraph  was  indivislMe. 

Held,  also,  that  it  was  insufficient. 

The  defendant  further  answered,  that  the  plaintiff  paid  to  ^.  for  said  note  the 
sum  of  360  dollars,  and  no  more.  Verification.  The  note  called  for  400 
dollars,  besides  interest.    EM,  that  the  patagraph,  even  if  valid  as  a  bar  lo 
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part  of  tiM  note,  was  no  Imt  to  the  sait;  bot,  hdd,  tiiat  it  was  not  yalid  as    Kaj  Term, 

to  anj  part  of  the  note.  18S6* 

A  party  sued  as  assignee  of  a  note,  by  not  denying  the  assignment  under  oalh>  -^— — 

admits  it.  Bbaoum 

Illegal  proof  of  what  need  not  hare  been  pzoTod  at  aU,  will  not  Titiate  a  ver-      Sxvroir. 

diet. 
The  Court  below,  after  the  argument  of  a  cause  had  commenced,  allowed  the 

plaintiff  to  gtre  an  item  of  evidence.    Hdd,  that  the  matter  was  within  the 

discretion  of  &e  Court. 
Suit  by  the  assignee  against  the  assignor  of  a  note^  made  payable  without 

relief  from  valuation  laws.    Judgment,  payable  without  relief,  &c.    Hdd, 

that  die  judgment  was  right. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.       f^ndeuf, 

Perkins,  J. — Sefion  sued  Beagles^  as  the  assignor  of  a  ^  ' 
promissory  note,  after  failing  to  recover  against  the  maker. 
Beagles  was  the  second  and  last  assignor.  One  paragraph 
of  his  answer  was  a  special  denial  of  the  assignment,  and 
was  sworn  to.  It  averred,  in  snbstance,  that  he  was,  in 
fact,  only  the  agent  of  the  prior  assignor  in  the  transac-* 
tion,  but  was  required  by  Sefion  to  place  his  name  upon 
the  back  of  the  note,  which  he  did  ^'in  blank,"  though  he 
was  not  to  be  liable.  His  name  upon  the  note  is  immedi- 
ately under  that  of  the  prior  assignor.  Upon  these  fSetcts 
he  denied  the  assignment. 

The  paragraph  was  demurred  to,  and  the  demurrer  bub* 
tained  as  to  the  special  facts,  but  overruled  as  to  the  dm* 
pie  denial  of  the  assignment. 

The  paragraph  can  not  be  divided.  It  must  be  disposed 
of  as  a  whole.  The  general  denial  is  only  sworn  to  as 
the  defendant's  conclusion  from  the  special  facts,  and  the 
Conrt  should  not  assume  to  convert  his  oath  into  an  abso- 
lute  one. 

The  paragraph,  then,  amounts  to  this,  that  the  defend- 
ant indorsed  the  note  in  blank,  but  with  the  condition 
that  he  was  not  to  be  liable  upon  it.  In  this  view  it  con- 
stituted no  defence.  The  condition  could  not  be  estab- 
lished by  parol  proof.  Wilson  v.  Blacky  6  Black£  509. — 
Harvey  v.  Lafiin^  2  Ind.  R  477. 

The  remaining  paragraphs  of  the  answer  were,  the 
general  denial,  and  a  special  one  as  follows:    '^ Further 
answering,  said  defendant  says,  that  said  plaintiff  paid  to 
Vol,  VIL— 32 
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Ma7  Tens,   said  MUcheU  for  said  note,  the  sum  of  360  doUan,  and  no 

^Q^'      more ;  and  this  he  is  ready  to  verify."     The  note  called  far 

Beaoxjm     400  dollars,  besides  interest  accrued. 

Hefton.         '^^^  paragraph  constitates  no  bar  to  the  suit,  ereii  if 

valid  as  a  defence  to  a  part  of  the  daim,  and  should  not 

have  been  set  up  as  such  bar;  Voorhies^  Code,  p.  159;  bat 

the  defence,  as  to  a  part,  is  not  applicable  to  the  snit. 

The  plaintiff  complains  of  the  defendant  as  the  assignor 

of  the  note.    The  defendant  answers  that  the  plaintiff 

paid  a  third  person  a  sum  of  money  for  the  note.    This, 

as  a  separate  defence,  is  no  answer  to  the  complaint 

See  8  Blackf.  138. 

On  the  trial,  tiie  plaintiff  attempted  to  prove  the  assign- 
ment of  the  defendant,  and,  for  the  purpose,  introduced 
a  witness,  who  testified,  from  a  comparison  of  specimens, 
that  the  assignment  was  made  by  the  defendant  This 
evidence  was  objected  to,  but  the  evidence  was  unneces- 
sary. The  assignment  was  not  denied  on  oath,  and, 
hence,  was  admitted.  The  verified  plea  was  demurred  to, 
and  was  bad.  Illegal  proof,  if  that  given  be  such,  of  what 
need  not  be  proved  at  all,  will  not  vitiate  a  verdict 

The  Court  permitted  the  plaintiff  to  give  an  item  of 
evidence,  after  the  commencement  of  the  argument  of  the 
cause.  It  was  in  the  discretion  of  the  Court  to  do  so. 
and  no  abuse  appears. 

The  note  was  payable  without  relief^  &c*,  and  the  Court 
gave  judgment  accordingly  against  the  assignor. 

This  was  right  The  assignor's  agreement  was  that  the 
maker  should  pay  the  note  according  to  its  tenor,  if  piose- 
euted  with  due  diligence;  or,  in  default  of  such  payment 
that  he  would  so  pay  it  himsel£  BUs  contract  of  assign- 
ment made  him  a  guarantor,  upon  certain  ccmditioDS,  of 
the  contract  in  the  note. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 

J.  &  Scobey  and  W.  Cumbackj  for  the  appellant 

X  Oavin  and  J.  R.  CoverdiU^  for  the  appellee. 
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MftY  Tenn, 
Obeoo  v.  Wooden,  1866. 


Gbxoo 

V. 

The  dTil  jnriadietioii  of  jnstioeB  of  the  peace  is  goToned  whoUy^  by  itatnte ;      Woodsm  . 

and  they  haye  none  hut  what  the  statate  cM>nfeni. 
A  justice  of  the  peace,  under  the  B.  8. 1852,  has  no  jurisdiction,  if  the  debt 

or  damages  claimed  at  the  commencement  of  the  suit,  including  interest, 

exceed  100  doQan. 

APPEAL  from  the  Rush  Circuit  Ckmrt  ^IT^/ay* 

GooKiNs,  J. — Wooden^  Boing  for  the  use  of  Newboldy 
brought  hid  action  against  Oreggy  before  a  jostioe  of  the 
peace,  on  a  note  for  100  dollars,  on  which  there  was  inte- 
rest due  to  the  amount  of  1  dollar,  at  the  time  of  the 
commencement  of  the  suit.  The  plaintiff  had  judgment 
before  the  justice  for  the  amount  of  the  note  and  interest, 
and  on  appeal  obtained  a  like  judgment  in  the  Circuit 
Court  Gregg  having  objected  to  the  jurisdiction  before 
the  justice,  moved  the  Circuit  Court,  at  the  proper  time, 
to  dismiss  the  suit  for  want  of  jurisdiction  in  the  justice. 
His  motion  was  overruled. 

Section  10,  2  R.  S.,  p.  451,  provides  that  justices  of  the 
peace  shall  have  jurisdiction  to  try  and  determine  suits 
founded  on  contract  or  tort,  when  the  debt  or  damages 
claimed,  or  the  value  of  the  property  sought  to  be  reco* 
vered,  does  not  exceed  100  dollars. 

The  civil  jurisdiction  of  justices  is  governed  wholly  by 
statute.  They  have  none  except  what  the  statute  confers. 
The  inquiry  arises,  what  is  the  meaning  of  the  word  debt, 
in  the  section  above  quoted  ?  We  think  it  is  used  in  the 
popular  and  not  in  a  technical  sense.  Since  forms  of  ac- 
tion have  been  abolished,  there  is  no  longer  a  technical 
use  of  the  word.  The  words  of  the  section  embrace  de- 
mands ex  contrachi  and  ex  delicto*  If,  therefore,  the  debt 
or  damages  claimed,  at  the  commencement  of  the  suit, 
exceed  100  dollars,  the  justice  has  no  jurisdiction. 

Previous  to  the  revision  of  1852,  the  statute  gave  juris- 
diction, if  the  demand,  exclusive  of  interest,  did  not  ex- 
ceed 100  dollars.    In  the  present  code,  the  words  ^'exclu- 
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sive  of  interesV'  &re  omitted,  and  we  can  not  supply  them 
without  a  departure  from  the  plain  letter  of  the  statute. 

It  is  suggested  in  argument  that  interest  may  aoeoma* 
late,  after  the  commencement  of  a  suit,  so  as  to  oust  the 
jurisdiction  of  the  justice,  if  this  view  prevails.  If  snch 
were  the  case,  it  would  not  change  the  language ;  bat  we 
think  it  is  not  The  statute  refers  to  the  amount  claimed 
at  the  time  the  action  is  commenced.  Jurisdiction  having 
once  attached,  it  will  not  be  defeated  by  a  continuance  of 
the  cause,  and  the  accumulations  of  interest  pending  the 
suit  may  be  recovered. 

Per  Curiam. — The  judgment  is  reveised  with  costs. 
Cause  remanded,  with  instructions  to  the  Ciicait  Court 
to  dismiss  the  suit. 

A.  W.  Hubbard  and  L.  Sexton^  iot  the  appellant. 

Zf.  H  Thomoi^  for  the  appellee. 


The  Western  Plank-Road  Company  v.  Stockton. 


Action  to  reooTer  the  amount  of  a  snlwcription  made  hy  the  defendiot  to  ^ 
stock  of  a  plank-road  company,  oi^ganized  under  tiie  act  of  1849  iiui  tbe 
amendatory  act  of  1850.  The  complaint  set  forth  the  ofganiiation  of  the 
company,  die  subscription  of  the  defendant,  and  the  articles  of  anoditioB- 
A  part  of  the  second  paragraph  of  the  answer  was  as  foUowi:  The  deM* 
ant  says  that  at  the  time  of  the  pretended  election  of  directors  who  ntf'k  ^ 
calls  alleged  in  the  complaint,  stock  to  the  amount  of  1,000  dollsrs  forflidi 
mile  of  said  road  had  not  been  sabseribed.  EM,  that  a  deanoncr  «tf 
properly  sustained  to  this  part  of  tiie  paragraph. 

The  third  paragraph  alleged  that  the  road  never  was  constructed  or  cohudom^ 
upon  or  near  the  state  road  designated  in  the  complaint,  bnt  was  fi«^ 
lently  constructed  upon  a  route  not  designated  in  tiie  articles  of  aisodslxWt 
and  that  no  road  had  been  or  was  contemplated  to  be  built  on  ssid  xoite,  ssd 
more  than  two  years  had  el^»ed  since  the  filing  of  said  artidei.  Seply, 
that  the  road  was  commenced  and  built  as  anthoriaed  by  the  aiticlei  of  swk 
ciation  and  acts  of  the  general  assembly,  Ac,  specified  hi  the  compWnt,  ** 
same  commencing  and  touching  and  tonninating  at  the  points  i 
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••id  aitidM  of  aatddation,  and  foOoiviiig  the  general  dinetion  therein  deaig^    Umlj  Tenn, 
nited  and  aathorised.    Demnner,  assigning  that  the  reply  was  erasiref  and        1856. 

did  not  admit  or  deny  the  matters  in  the  answer  to  which  it  was  pleaded. 

J3arf,Aat  the  reply  was  snfflcient.  m^jmi- 

The  fifth  paragraph  in  the  answer  alleged  Aat  after  the  defendant  had  signed     Hoad  Co. 
the  articles,  those  procuing  snhscriptions  ftandolently  permitted  A.  fr  Co-  ▼• 

to  sign,  &c.,  making  their  subscriptions  payable  in  books,  and  one  B,  to  ®*^******' 
sign  the  same,  making  his  stock  payable  on  the  1st  of  March,  1852.  Beply, 
tiiat  A,  fr  Co,  had  subscribed  for  two  shares,  payable  in  books;  that  they 
were  book-binden,  printers,  and  dealers  in  books,  at,  &c ;  that  the  plaintiffs 
snpposed  that  the  amount  of  their  subscriptions  would  be  needed  by  the 
company  in  the  line  of  their  business,  and  that  neariy  all  the  amount  had 
been  used  in  that  way ;— that  B*s  subscription  was  taken  on  the  terms  stated ; 
that  it  was  subscribed  shortly  before  the  1st  of  librcA,  payable  at  that  date, 
and  that  it  had  been  long  since  paid;  that  all  this  was  done  after  the  corpo- 
rate organisation  and  in  good  fiuth.  Hdd,  that  the  reply  was  sufficient  on 
demurrer. 

The  serenth  paragr^>h  alleged  that  after  the  defendant  had  so  subscribed,  the 
directors,  in  fraud  of  the  deftndant,  reeaiTed  subscriptions  for  a  huge  num- 
ber of  shares  of  said  stock,  to-wit,  &c.,  which  subscriptions  appear  as  uncon- 
ditional and  of  like  kind  with  that  of  the  defendant,  when  in  Dust  said  direc- 
tors guarantied  such  persons  ten  per  cent,  per  annum  on  theur  stock,  making 
said  subscriptions  fai  reality  whoUy  different  ftom  tiie  defendant's  and  giTing 
to  these  finTored  subscribers  the  whole  earnings  of  the  road.  Hdd,  on  de- 
murrer, that  the  paragraph  was  insufficient. 

The  causes  assigned  as  grounds  of  demurrer  by  the  code,  apply  to  the  reply  as 
well  as  the  complaint. 

It  seems  th«t  a  demurrer  to  a  complaint  or  reply,  for  any  other  causes  than 
those  prescribed  by  the  code,  should  be  oyermled. 

It  is  not  contemplated  by  the  general  plank-road  Uw  that  in  designating  the 
line  of  route  and  termini  in  the  articles  of  association,  the  company  should  be 
limited  to  a  precise  line. 

A  party  can  not  complain  of  the  oveiTuling  of  a  demurrer  to  his  own  pleading. 

APPEAL  from  the  Tippecanoe  Circuit  Court  ^*^y. 

GrooKiNS,  J. — This  action  was  brought  to  recover  the 
amonnt  of  a  subscription  made  by  the  defendant  to  the 
stock  of  the  company.  The  complaint  contained  three 
paragraphs,  setting  forth  the  organization  of  the  company, 
the  subscription  of  the  defendant,  and  the  articles  of  asso- 
ciation. The  defendant  demurred  to  the  complaint,  as- 
signing for  cause  that  the  articles  of  association  did  not 
conform  to  the  statutes  authorizing  the  construction  of 
plank  roads,  in  not  specifying  the  line  and  termini  of  the 
road.  The  demurrer  was  overruled,  and  an  answer  of 
seven  paragraphs  was  filed.    The  first  having  been  with* 
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ifayTerm,    drawn,  and  issue  joined  on  the  fourth,  ihey  reqnite  no 
1856.      further  notice.     The  second  is  as  follows: 


The  Wbst-       «  The  defendant  says  that  at  the  time  of  the  pretended 

RoAi>  Co.'  election  of  directors  who  made  said  calls  alleged  in  the 

Stocktox    complaint,  stock  to  the  amount  of  1,000  dollars  for  each 

mile  of  said  road,  had  not  been  subscribed,  and  that  no 

caUs  were  ever  made  on  said  stock  by  a  legal  board  of 

directors."  ^ 

Under  the  practice  act,  which  authorizes  issue  to  be 
taken  upon  a  part,  and  a  demurrer  to  other  parts  of  a 
pleading,  the  plaintiffs  took  issue  upon  this  paragraph  of 
the  answer,  except  that  part  which  averred  the  non-pay- 
ment of  1,000  dollars  per  mile  prior  to  the  election  of 
directors,  to  which  they  demurred.  The  demuner  vras 
overruled,  and  we  think  erroneously.  The  act  of  1849,  p. 
88,  and  the  amendment  thereto,  acts  of  1850,  p.  146,reqniie 
certain  things  to  be  done  to  complete  the  organization  of 
a  company  under  them.  The  members  are  to  subscnbe 
articles  of  association,  specifying  the  name  of  the  com- 
pany, route  and  termini  of  the  road,  amount  of  capital  and 
number  of  shares;  obtain  subscriptions  to  the  amount  of 
1,000  dollars  per  mile,  cause  their  articles  to  be  recofded, 
and  elect  directors.  These  statutes  do  not  prescribe  the 
order  in  which  the  acts  are  to  be  done.  The  Covh^Um, 
4^.,  Plank'Rocul  Company  v.  Moore^  3  Ind.  B»  510.  The 
averment  is,  not  that  the  requisite  amount  had  not  been 
obtained,  but  that  it  had  not  been  prior  to  the  election  of 
directors.  It  did  not  show  the  subscription  to  be  invalid. 
The  third  paragraph  of  the  answer  alleges  tiiat  "said 
plank  road  never  was  constructed  or  commenced  upon  or 
near  the  state  road  designated  in  the  complaint,  but  wa5 
fraudulently  constructed  upon  a  route  not  designated  in 
said  articles  of  association,  and  no  road  has  been  or  is 
contemplated  to  be  built  on  said  route,  and  more  than 
two  years  have  elapsed  since  the  filing  of  said  artides." 
To  which  the  plaintiffs  replied  that  ^said  road  was  com- 
menced and  built  as  authorized  by  said  articles  of  associa- 
tion, and  acts  of  the  general  assembly  of  the  state  of 
Bidiana  specified  in  said  complaint,  the  same  commencing 
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and  toacbing  and  tenninating  at  the  pointB  specified  in   ^^7  i*«nn, 
said  artides  of  association,  and  following  the  general      *^^* 
direction  therein  designated  and  anthoiized*"  Ths  Wbst- 

To  this  reply  the  defendant  demnxred,  alleging  for  canse    bH^au  Co!^ 
that  it  was  evasive,  and  did  not  admit  or  deny  the  matters    g^p^^^, 
in  the  answer  to  which  it  was  pleaded.    The  demurrer 
was  sustained. 

It  is  donbtfhl  whether  this  demnxrer  raised  any  question 
of  law.  Grounds  of  demurrer  to  a  complaint  are  limited 
to  six  in  number,  and  the  cause  above  assigned  is  not  one 
of  them;  2  R.  8.,  p.  38,  s.  50;  and  the  statute  seems  im- 
perative, that  unless  such  a  cause  as  is  here  enumerated 
be  set  down,  the  demurrer  shall  be  overruled.  Demurring 
to  a  reply  is  governed  by  the  same  rule.    Ibid^  p.  42,  s.  67. 

But  independent  of  the  question  of  practice,  we  think 
the  reply  sufficient.  We  do  not  think  the  use  of  the  word 
^fraudulently,''  in  this  paragraph  of  the  answer,  gives  any 
additional  force  to  the  other  matters  alleged  in  it  We  are 
to  look  at  the  facts  stated,  and  firom  them  judge  whether 
the  conduct  of  the  plaintiff  was  fraudulent  or  otherwise. 
The  fourth  section  of  the  act  of  1849,  p.  89,  provides  (after 
the  company  shall  have  been  organized)  that  the  directors 
shall  proceed  to  locate  and  lay  out  the  road.  The  stock 
subscription  is  a  mere  experiment  to  ascertain  whether  a 
Bofficient  amount  can  be  raised  to  justify  the  undertaking. 
The  articles  of  association  constitute  the  heading  of  the 
stock  subscription,  and  the  signing  and  putting  down  the 
number  of  shares  makes  the  subscriber  a  member.  It  is 
not  contemplated  that  in  designating  the  line  of  route  and 
termini  in  the  articles,  the  company  should  be  limited  to  a 
precise  line.  No  survey  has  been  made,  and  whether  a 
public  highway  can  be  secured  as  a  line  for  the  road,  may 
yet  have  to  be  determined  by  application  to  the  county 
commissioners.  These  circumstances  may  make  consid- 
erable deviations  from  the  projected  line  indispensable. 
The  line  of  the  route  is  described  in  the  articles  of  associap 
tion  as  follows:  ^^Said  road  shall  commence  on  the  west 
side  of  the  Wabash  river,  opposite  the  town  of  Lafapette; 
thence  on  or  near  the  state  road  leading  frcHU  Lafayette  to 
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Mftj  T«im,    Whiie  and  Juper  ooonties,  across  section  twelve,  town- 
^^^'      ship  twenty-three  north,  of  range  five  west,  nntil  the  same 
Thx  Wmt-  intersects  at  or  near  the  south  comer  of  Levi  Jenmngs^s 
BoAD  Co.'  lane,  thence  in  a  west  line,  by  way  of  the  graveyaid  and 
g^^^jj     Talbotfs  grocery  and  Pond  Chrove^  nntil  the  same  reaches 
the  line  dividing  the  counties  of  Warren  and  T^^canoe^ 
to  be  specifically  located  and  determined  by  the  directors 
of  said  association  thereafter  to  be  chosen,  the  whole 
length  of  said  road  being  twelve  miles,  more  or  less." 
Now,  the  most  that  the  third  paragraph  of  the  answer 
amounts  to  is,  that  the  road  was  not  constracted  upon  the 
route  designated  in  the  articles.     Supposing  this  amounts 
to  an  averment  that  there  had  been  an  entire  departoie 
from  the  projected  line  of  road,  the  reply  meets  that  alle- 
gation by  asserting  that  it  was  built  as  authorized  by  the 
articles,  commencing,  touching  and  terminating  at  the 
specified  points,  and  following  the  general  direction  therein 
designated     That  raised  an  issue  of  fact  proper  to  be  sub- 
mitted to  a  jury.     The  demurrer  should  have  been  over- 
ruled. 

The  fifth  paragraph  of  the  answer  asserts  that  after  the 
defendant  had  signed  the  articles,  those  procuring  sub- 
scriptions fraudulently  permitted  Eosser  and  Braiker  to 
sign  the  articles,  making  their  subscriptions  payable  in 
books,  and  one  Bigger  to  sign  the  same,  making  his  stock 
payable  on  the  1st  of  JlforcA,  1852.  The  plainttfis  replied, 
admitting  that  Rosser  and  Brother  had  subscribed  for  two 
shares,  payable  in  books;  that  they  were  book-binders,  prin- 
ters, and  dealers  in  books  at  Lafayette;  that  plainti£Es  sap- 
posed  the  amount  of  their  subscriptions  would  be  needed 
by  the  company,  in  the  line  of  their  business,  and  that 
nearly  all  the  amount  had  been  used  in  that  way;  that 
Bigger* s  subscription  was  taken  on  the  terms  stated;  that 
it  was  subscribed  shortly  before  the  1st  of  March,  payable 
at  that  date,  and  that  it  had  been  long  since  paid;  that  all 
this  was  done  after  the  corporate  organization,  and  in  good 
fiiith.  The  Circuit  Court  sustained  a  demnner  to  this 
reply.  We  do  not  think  that  the  facts  stated  in  this  para- 
graph of  the  answer,  and  in  the  reply  to  it,  taken  together, 
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sliow  any  £raad  of  which  the  defendant  or  any  one  else   '^^7  '^^ini, 
can  complain.     The  demurrer  should  have  been  overruled.      ^^^' 

The  parties  have  discussed,  at  some  length,  an  issue   ThxWbst- 
arising  upon  the  defendant's  demurrer  to  the  plaintifb'    BoadCo. 
reply  to  the  sixth  paragraph  of  the  answer,  but  the  record    ^^^^^ 
'shows  that  that  demurrer  was  overruled.    In  that  ruling 
there  is  nothing  that  the  appeUant  can  complain  of. 

The  seventh  paragraph  of  the  answer  is  as  follows: 

^  The  defendant  further  says,  that  after  his  subscription, 
the  directors  of  said  company,  in  fraud  of  the  defendant,  re- 
ceived subscriptions  for  a  large  number  of  shares  of  said 
stock,  to-wit,  two  hundred  shares,  made  by  Chauncey  A. 
Cfoodrich  and  others,  which  subscriptions  appear  as  un- 
conditional and  of  like  kind  with  that  of  the  defendant, 
when  in  fact  said  directors  guarantied  said  persons  ten  per 
cent  per  annum  on  their  stock,  making  said  subscriptions 
in  reality  wholly  different  from  that  of  the  defendant's,  and 
giving  to  these  favored  subscribers,  in  fact,  the  whole  earn- 
ings of  said  road." 

To  this  paragraph  the  plaintiffs  demurred;  the  Circuit 
CSourt  overruled  the  demurrer,  and  the  plaintifis  declining 
to  reply,  final  judgment  was  given  for  the  defendant. 

Admitting  the  act  complained  of  to  be  illegal,  it  does 
not  appear  whether  the  subscription  of  Goodrich  was  taken 
before  or  after  the  company  was  organized,  and  if  after,  a 
question  might  arise,  whether  the  only  remedy  would  not 
be  a  proceeding  to  remove  the  directors  or  to  dissolve  the 
corporation.  2%e  Newcastle  Turnpike  Company  v.  Bell, 
8  Black£  584.— 2%e  Covington  and  Coal  Creek,  Spc^  Com- 
pauMf  V.  Moore,  3  Ind.  R.  510.  But  we  do  not  think  it 
necessary  to  decide  that  question,  at  present.  It  is  not 
aveired  that  Ghodrich  was  promised  anything  out  of  the 
earnings  of  the  road.  The  promise  was  either  wholly 
void,  or  was  the  personal  undertaking  of  the  directors,  and 
in  either  case,  could  do  the  defendant  no  harm.  The  con- 
clusion that  it  would  give  the  favored  subscribers  the 
whole  earnings  of  the  road,  or  any  part  of  them,  is  not 
justified  by  the  facts  alleged.    We  think  the  demurrer  to 


506  CASES  IN  THE  SX7PBBME  COUKT 

May  Term,  the  seventh  paragraph  of  the  anawer,  should  haye  been 
^^^'      sostained. 

NicHOLft         None  of  the  defences  set  up  being  found  good,  the  jndg* 
Hows,      ment  of  the  Circuit  Court  must  be  reversed* 

Per  Cwrianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  the  parties  to  amend  tbdr 
pleadings. 

K  EL  BrackeU,  G.  &  Ortk  and  ^  A  SUin^  f<nr  the  ap- 
pellants. 

J.  PetUiy  R.  C.  Gregory^  K  Jones  and  &  A.  J7ii^,for11w 
appellee. 
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Nichols  v.  Howe. 


-  By  the  act  to  authorize  and  limit  allowances  by  Courts  and  boardSi  &c,  1 
R.  8.  1852,  p.  101,  it  is  discretionary  with  the  coonty  commistioiun  to 
make  allowances  for  rolnntary  services  rendered  to  tlM  county;  sad  it  is 
provided,  also,  that  where  sncfa  aUowancea  are  made,  tikora  shall  be  as 
appeal  from  their  decision. 
It  will  be  presumed,  where  the  contrary  is  not  shown,  that  the  board  of  com- 
missioners, fai  the  exercise  of  a  discredonaiy  power,  did  right. 

(>*<^£.  APPEAL  from  the  Steuben  Court  of  Common  Pleas. 

May  do. 

Stuart,  J. — The  board  of  commissioners  of  Stesiben 
county  had  been  sued  in  the  Circuit  Court,  and  Mr.  JBbiM 
had  appeared  as  attorney  for  them.  It  is  conceded  that 
he  had  not  been  employed  at  any  regular  session  of  the 
board  of  commissioners.  It  is  also  conceded  that  the  pros- 
ecuting attorney  was  present,  and  competent  to  defend 
the  interests  of  the  county.  The  ImII  of  exceptions  says, 
**  these  were  all  the  facts  found  in  the  caae.*' 

It  elsewhere  appears  in  the  record  that  Howe  filed  with 
the  commissioners  an  account  as  follows,  viz.: 

Stevben  county  to  John  B.  Howe^  Dr.  To  services  as 
counsel  in  MUnes  v.  The  Board  of  Commissioners.  June  7, 
1854,  $50  00. 
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It  appears  that  two  of  the  commuisionerB  voted  for  and   May  Term, 
allowed  the  daim  in  due  form.    NichoUj  the  appellant,       ^Q^* 
"who  was  the  third  commissioner,  voted  against  it.  Nichols 

The  appellant  then  filed  his  affidavit  that  he  was  intei^  Howe. 
ested  in  the  order  of  the  board  making  the  allowance  in 
question,  in  that  he  was  a  resident  citizen  of  the  county, 
owning  lands  and  other  taxable  property  therein  to  the 
amonnt  of  6,000  dollars;  that  as  such  tax-payer,  he  was 
interested  to  prevent  the  assessment  and  collection  of 
heavy  taxes,  and  so  was  aggrieved  by  the  allowance  re* 
ferred  to. 

On  this  affidavit  an  appeal  was  taken  to  the  Common 
Pleas.  Both  parties  appeared,  and  the  cause  was  sub- 
mitted to  the  Court.  Finding  and  judgment  for  Howe. 
Nichoh  appeals. 

It  is  evident  that  the  record  does  not  contain  all  the 
evidence  within  the  rule.  2  Ind.  R.  24. — 4  id.  266. — Rule 
30,  4  Ind.,  p.  ix. 

The  stringency  of  this  rule  is  intended  to  prevent  the 
constantly  recurring  construction  of  phraseology  which 
might  or  might  not  import  that  the  evidence  was  all  in 
tiie  record. 

Aside  from  this  technicality,  we  do  not  think  the  appeal 
has  much  merit.  Chapter  3,  1  B.  8.,  p.  101,  entitled  an 
act  to  authorize  and  limit  allowances  by  Courts  and 
boards,  &c.,  provides  that  the  boards  may  make  {allow- 
ances at  their  discretion;  but  that  it  is  their  duty  to  avoid 
as  much  as  possible  the  necessity  for  making  any  allow- 
ance for  voluntary  service,  by  making  prior  contracts  at 
stipulated  prices.  Sec  7,  supra.  Admitting  that  the  ser- 
vices of  Mr.  Howe  in  the  premises  were  voluntary,  it  was 
still  in  the  discretion  of  the  board  to  make  him  an  allow- 
ance under  this  statute.  Having  exercised  their  discretion 
accordingly,  and  there  being  nothing  in  the  record  to  show 
that  it  was  abused,  neither  the  Court  below  nor  this  Court 
have  any  right  to  review  its  action.  On  general  principles, 
the  presumption  is  in  favor  of  what  the  board  of  commis- 
sioners did,  in  their  official  capacity,  as  correct  and  proper. 

But  the  act  referred  to  does  not  leave  the  question  to  be 
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Mftj  Term,    settled  on  general  principles.    The  9th  section  expressly 

^^^'      provides  that  no  appeal  shall  lie  from  the  decision  rf  said 

BuRTCH     boards  making  allowances  for  services  vohmtarily  rendered 

TnoBK.      1  R*  S.,  p.  102.     The  10th  section  provides  that  from  all 

decisions  for  allowances  other  than  those  provided  for  in 

the  9th  section,  (volmitary  services,)  an  appeal  may  be 

taken,  &c.    Language  could  scarcely  be  more  explicit   It 

excludes  from  the  right  of  appeal,  as  well  the  claimant  far 

voluntary  services,  as  the  county  or  any  citizen  thereof. 

It  foUows  that  Nichols  had  no  right  of  appeal,  either  to 
the  Common  Pleas  or  to  this  Court. 

Whether  in  case  of  gross  abuse  by  the  cotrnty  board  in 
making  allowances  for  voluntary  services,  any  proceeding 
could  be  instituted,  it  is  not  necessary  in  this  case  to 
inquire. 

Per  Curiam. — The  appeal  is  dismissed;  and  the  costs 
subsequent  to  the  allowance  by  the  board  of  commissioners 
are  taxed  against  the  appellant. 

A.  Ellison^  for  the  appellant. 

J.  B*  Howe  J  for  the  appellee. 


BuRTCH  and  Others  v.  Thorn. 

A  receipt  for  monej  has  no  effect,  nor  b  it  binding  upon  any  penon,  vnA  H  U 
delivered  to  the  person  in  whose  finror  it  is  executed,  or  is  reoeiTed  or  other- 
wise recognized  by  him. 

A,  was  the  executor  of  B.,  and  guardian  of  C,  a  minor.  The  estate  of  B.  was 
indebted  to  the  estate  ofD.,  and  of  the  sum  due,  C.  was  entitled  to  half,  u  § 
legatee  of/).  E.,  D*s  executor,  agreed  with  A,  that  half  the  debt  migfat  be 
retained  by  the  latter,  as  guardian  of  C,  provided  he  paid  the  other  half  to  E., 
as  such  executor.  Hdd,  that  A,  could  not  credit  himself  as  executor,  sod 
chaige  himself  as  guardian,  with  the  half  of  s^d  debt  coming  to  his  ward, 
nntQ  he  had  paid  die  other  half  of  the  debt  to  E, 
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APPEAL  from  the  Enox  Court  of  Common  Pleas.  Hay  Term, 

Stuart,  J. — This  is  a  suit  between  two  sets  of  sureties       iSS6. 
of  one  Tracy.    The  appellants  were  his  sureties  as  the      Burtch 
executor  of  Charle$  A.  MarshaUy  for  the  sale  of  the  real     Tboks. 
estate.     The  appellee  was  surety  for  Tracy  as  the  guardian 
of  Charles  Marshall.  j^*^ 

Sy  his  will,  Charles  A.  devised  the  half  of  his  estate  to 
Frances  Tisdale;  the  other  half  to  his  illegitimate  son, 
Charlesj  the  ward  of  Tracy. 

Frances  Tisdale  held  a  mortgage  on  the  estate  of  Charles 
A.  for  a  large  sum.  By  her  will,  she  bequeathed  one  half 
of  her  estate,  including  this  mortgage,  to  Charles,  the 
minor;  and  appointed  one  Richardville  her  executor.  In 
September,  1849,  Eichardville,  executor,  foreclosed  this 
mortgage  against  Tracy,  executor,  and  had  a  decree  for 
2,250  dollars. 

MarshalPs  estate  consisted  chiefly  of  lands.  Tracy  ap- 
plied to  the  Court  for  an  order  to  sell  the  realty.  In  De- 
cember,  1849,  the  order  of  sale  was  obtained,  Burtch  and 
Smith,  the  appellants,  going  sureties  on  his  bond,  in  the 
penalty  of  12,000  dollars,  for  the  faithful  discharge  of  his 
duties  in  the  sale,  and  the  application  of  its  proceeds. 
Under  this  order,  Tracy  sold  land  to  the  amount  of  10,000 
dollars,  converted,  as  is  aUeged,  a  large  part  of  the  pro* 
eeeds  to  his  ovim  use,  and  in  October,  1851,  died  insolvent. 

It  is  farther  alleged  that  prior  to  his  death,  Tracy  had 
become  imbecile  and  unfit  for  business,  by  the  use  of  stim* 
ulants  and  narcotics.  A  short  time  before  his  death,  in 
1851,  Tracy,  at  the  instance  of  Burtch,  gave  a  receipt,  as 
guardian  of  Charles,  for  half  the  Tisdale  decree,  1,125 
dollars,  as  received  in  September,  1849,  of  RichardvtUe,  ex- 
ecutor. A  corresponding  credit  was  entered  on  Tracy's 
account  as  executor,  said  to  be  in  BurtcKs  handwriting. 
It  is  not  pretended  that  any  money  passed,  or  that  there 
was  ever  any  credit  entered  on  the  decree.  In  Traces  set* 
tiement  with  the  Probate  Court  as  executor  of  Charles  A., 
this  item  was  passed  upon  and  allowed.  In  brief,  Tracy, 
executor,  and  the  appi^Uants,  his  sureties,  were  credited 
half  the  Tisdale  decree,  by  charging  Tracy,  guardian,  with 
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Mftj  Term,   that  sam,  which^  by  reason  of  IVaq/s  insolyencyv  became 
^^^*      virtaally  a  charge  against  his  surety,  Thorn, 
BuRTCH         The  complaint  seeks  to  set  aside  the  receipt,  on  the 
TuoRK.      ground  of  want  of  capacity;  in  Traci^^  and  firand  on  the 
part  of  Bwrtch. 

The  defendants,  Williams  and  RichardviUe^  are  defaulted 
Burtch  and  Smith  answer.  The  answer  denies  Traces  in- 
solTency,  denies  his  default  as  executor,  his  incapacity 
when  the  receipt  was  given,  and  all  fraud  in  obtaining  the 
receipt  or  in  its  effect 

On  these  issues  the  cause  went  to  a  jury.  Verdict  for 
Thorny  the  plaintiff  below.  Motion  for  a  new  trial  OTe^ 
ruled,  and  judgment.  The  evidence,  and  certain  instarnc- 
tions  excepted  to  by  the  defendants  below,  are  made  part 
of  the  record.    Bwrtch  and  Smith  appeal 

So  far  as  the  questions  of  fact  are  involved,  we  can  not 
disturb  the  verdict  For  instance,  on  the  question  of  the 
capacity  of  Tra4^  at  the  time  the  receipt  was  given,  tiie 
evidence  is  conflicting.  Seven  witnesses,  including  his 
wife,  testify  to  his  being  imbecile  and  incompetent  at  that 
time,  giving  as  a  cause  the  use  of  stimulants  and  oaico- 
tics.  Four  v^tnesses,  including  the  family  physidan,  who 
had  visited  him  daily  for  five  weeks  before  his  death,  and 
for  the  last  two  weeks  had  visited  him  four  or  five  times  a 
day,  testify  that  he  was  competent  In  this  state  of  the 
evidence,  we  should  not  fed  at  liberty  to  disturb  the  ver- 
dict of  a  jury  either  way.  And  the  same  principle  will 
apply  to  the  other  questions  of  fact 

It  only  remains  to  examine  the  instructions  complained 
of.    One  of  these  is  as  foUows: 

^'The  receipt  in  this  cause  is  in  favor  of  BichardvUk; 
he  is  a  party  to  it  That  receipt  could  not  have  any  legal 
effect,  or  become  binding  on  any  one,  until  it  was  delivered 
to  RichardvUUy  or  was  received  or  otherwise  recognized  by 
him."  This  instruction  is  correct  Ketcham  v.  The  iVhr- 
Albany  and  Salem  Railroad  Compan^y  ante^  p.  391. 

It  is  argued  that  as  there  was  an  agreement  between 
Tracy  and  RichardviUe  that  the  fotmer  should  retain  half 
the  decree  for  his  ward,  Charles  MarshaUj  he  had  a  right 
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to  transfer,  as  he  did,  without  the  knowledge  of  Riehard"  ^^  I'ona. 
mile.  But  this  argument  does  not  seem  to  accord  with  ^Q*^' 
the  eyidence.  The  decree  refeired  to  was  in  favor  of  Rich'  Bvbtch 
ardviUej  executor,  v.  Tracpj  executor.  Half  of  that  decree  thorn. 
was  ultimately  coming  from  the  estate  of  Tisdale  to  the 
ward  of  Tracy.  The  evidence  is  that  Richardville  agreed 
with  Tracy  that  half  the  decree  might  be  retained,  pro- 
vided he  paid  the  other  half,  1,125  dollars,  and  the  interest, 
to  RichardviUey  and  that  Tracy  paid  only  784  dollars.  So 
the  condition  on  which  alone,  by  the  agreement,  he  could 
retain,  was  never  performed.  No  money  ever  passed  to 
Richardville;  no  credit  was  ever  placed  on  the  decree;  no 
payment  was  ever  made  by  Richardville.  Hence,  the  doc« 
trine  of  retainer  contended  for  by  counsel  does  not  apply. 
Had  the  money  been  in  Traces  hands  as  executor,  which 
belonged  to  his  ward,  and  no  third  party  intervened,  then 
the  theory  of  retainer  would  have  applied,  and  the  funds 
might  well  have  been  transferred  from  Tracy^  executor,  to 
Tracy y  guardian.  In  the  language  of  the  authorities  cited, 
"when  a  sole  executor  sustains  the  two-fold  relation  of 
executor  and  guardian,  the  law  will,  after  the  time  limited 
for  the  settlement  of  the  estate,  adjudge  the  ward's  propor- 
tion of  the  property  to  be  in  his  hands  in  the  capacity  of 
guardian.'^  2  Gill  and  J.  230.— 6  Dana  3.  But  here  Rich- 
ardtnUcy  the  executor  of  THsdalCy  is  the  disturbing  element  in 
the  application  of  the  principle  above  admitted.  A  receipt 
by  Tracy^  guardian,  to  RiehardviHej  executor,  without  com- 
pliance with  the  condition  precedent,  on  the  consent  of 
Richardville  dispensing  with  it,  was  of  no  avail.  Tracy 
might  well  act  in  the  double  capacity  of  executor  and 
guardian;  but  he  could  not  superadd  tiiat  of  executor  of 
T\sdale.  Some  ajQSrmative  action  on  the  part  of  Richard* 
viUe  was  necessary.  This  position  the  instraction  given 
correctly  assumes.  In  connection  with  the  facts  and  the 
evidence,  the  law  on  this  point  was  properly  given  to  the 
jury. 

The  other  instractions  complained  of  do  not  materially 
dififer  from  this.  Both  the  facts  and  the  law  are  deariy 
with  the  S4>peliee. 
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May  Tenn,  Pet  CuHoim. — ^The  judgment  is  affirmed  with  costs. 

^Q^'  R.  Crawford^  for  the  appellants. 

Hfjcboh  &  Judah^  for  the  appellee. 

T. 

Ott. 


Henson,  Administrator,  v.  Ott. 

Petidon,  under  art  14,  c.  30,  R.  S.  1843,  by  <]ie  pUdntiif,  as  beuig  entitled  to 
a  distribntiye  share  of  the  personal  estate  oi  an  inteetate,  against  the  adaiiii-> 
istrator,  to  be  allowed  to  reoelTO  sndi  share.  The  right  of  the  pbdatiff 
to  the  portion  claimed,  turned  upon  the  construction  of  a  statute,  and  the 
persons  interested  in  a  construction  adverse  to  the  plaintifTs  were  not  niade 
defendants.    Hdd,  that  they  were  not  necessary  parties. 

A  person  died  intestate  in  April,  1850,  learing  sarriving  him  no  widow,  nor 
children  nor  th^  descendants,  nor  father,  nor  mother,  but  leaving  brotiben 
and  sisters  who  wore  only  of  the  half  blood.  Hdd,  that  &e  brothers  and 
sisters  of  the  half  blood  were,  by  the  R.  S.  1843,  entitled,  upon  distxibotion, 
to  the  intestate's  personal  estate. 

Where  a  man  has  sold  real  estate  and  dies  intestate,  the  unpaid  pwrchaae 
money,  in  whatever  way  secured,  becomes  assets  in  the  hands  of  &e  admin- 
istrator,  and  without  reference  to  the  source  whence  the  land  was  derived, 
the  transmission  of  such  purchase-money  is  governed  by  the  rules  relating 
to  the  distribution  of  the  personal  property  of  Intestates. 

Saiiirdmf,  APPEAL  from  the  Martin  Probate  Court 

Stuart,  J^ — Ott  filed  his  petition  against  the  appellant, 
as  the  administrator  of  Andrev)  Henson^  deceased. 

The  petition  sets  out  the  death  of  Andrew  Hewsxm  in 
Aprilf  1850;  that  letters  of  adminisliation  were  granted  to 
Zimri  Henson  in  Aprilj  1850;  that  the  administrator  has 
collected  of  monies  belonging  to  the  estate  600  doUais, 
which  sum,  deducting  200  dollars  of  debts  and  expenses, 
will  remain  for  distribution  among  the  heirs  and  next  of 
kin;  that  Andrew  died  unmarried,  without  any  children  or 
heirs  of  his  body,  or  any  lineal  descendants  surviving  him; 
and  that  the  father  and  mother  of  the  said  Andrew  also 
died  before  him;  that  the  nearest  relation  of  the  said  Ash 
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drew  surviving  him,  in  tiie  right  line  ascending,  is  Jemima   ^^  ^^^n* 
Bmsan,  his  paternsd  grandmother.  loS6, 

It  is  farther  stated  that  the  said  Andrew  left  no  brothers  Bmaeos 
or  sisters  of  the  whole  blood  surviving  him,  but  that  of  the  qtV. 
half  blood  yet  sorviving,  are  two  brothers,  of  whom  the 
petitioner  is  one,  and  three  sisters,  Sarahj  Polfy  and  Ncmcy 
OU;  that  the  petitioner,  Stewart  Ott^  and  his  brotiier  and 
sisters  above  named,  were  children  of  the  same  mother,  by 
a  former  marriage  with  one  Frederick  Ott\  that  after  the 
death  of  Frederick  Ott,  their  mother  intermarried  with  one 
Joel  Henson,  the  fatiier  of  said  Andrew* 

It  is,  tiieiefore,  insisted,  that  under  the  statute  of  de* 
scents  governing  the  case,  the  petitioner,  and  the  brother 
and  sisters  of  the  half  blood,  are  tiie  only  heirs  of  said 
Andrewj  and  are  entitled  to  a  distributive  share  of  one-fifth 
each  of  his  personal  and  real  estate  in  the  hands  of  the 
admimstrator;  and  they  pray  an  order  accordingly. 

The  administrator  answers,  setting  out  minutely  the 
eituation  of  the  estate;  that  the  land  had  been  sold  in 
the  lifetime  of  Andrew  to  one  Connellpj  who  is  made  a 
party.  The  administrator  further  states,  that  Andrew 
Hensan  inherited  ^e  land  sold  to  Ckmnelly^  from  his  father, 
Joel  Henson]  and  it  is  claimed  that  Jemim^i  HensoUj  the 
mother  of  Joel  and  grandmother  of  Andrew^  is,  under  the 
Btatute,  the  sole  distributee,  and  not  the  Otts* 

Jemima  Henson  files  her  petition,  praying  to  be  admilr 
ted  as  a  party  to  the  proceedings,  and  setting  out  the  same 
state  of  faets  as  the  administrator — ^insisting  that  she,  as 
the  paternal  grandmother  of  Andrew  Henson^  is  entitled  as 
bis  sole  distributee. 

Connelfyj  the  purchaser,  answered,  making  exhibit  of  the 
tittle-bond  for  a  deed  executed  to  him  by  Andrew  Benson 
in  his  lifetime,  proffering  a  willingness  to  pay  the  purchase* 
money  as  the  Court  should  direct,  praying  a  decree  for  a 
deed,  &c. 

The  parties  were  all  adults,  and  upon  the  petition,  an* 

Bwers,  bCf  the  Ck>urt  decreed  a  deed  to  ComeUp.    It  was 

foriiier  decreed  that  the  OU  brothers  and  sisters  of  the  half 

blood,  were  the  next  of  kin,  and  the  only  proper  heirs  at 
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Mftv  Teim,   laW)  and  as  such  entitled  to  dietribntion;  and  further,  that 
^Q^'      the  administrator  pay  to  the  petitioner,  Stewart  Ott,  one- 
Hkitsov     fifth  part,  as  his  distributiye  share  of  the  estate,  &c. 
Ott.  Motion  for  a  new  hearing  overruled,  to  which  the  ad- 

ministrator excepted,  &c« 

The  petition  was  filed  under  s.  399,  B.  S.  1843,  p.  550, 
which  provides  that  any  person  entitled  to  uiy  legacy,  or 
to  a  distributive  share  of  the  estate  of  any  person,  may,  at 
any  time  previous  to  the  settlement  of  such  estate,  apply 
to  the  proper  Court  by  petition,  making  the  administzator 
a  party,  and  giving  him  reasonable  notice.  The  petition, 
both  as  to  the  parties  and  the  notice,  seems  to  conform 
exactly  to  the  statutory  requirement.  Yet,  on  general  prin- 
ciples, all  the  parties  in  interest  ^ould  have  been  broaght 
in,  either  as  petitioners  or  defendants.  Confonning  aa  it 
does,  however,  to  the  statute,  the  demurrer  to  the  petition 
was  correctly  overruled. 

There  was  no  evidence  ofiered  on  either  side;  and  in 
this  state  of  the  pleadings,  it  is  not  easy  to  select  the 
material  &cts  which  are  thus  impliedly  admitted.  But 
taking  for  granted  the  facts  stated  on  both  sides  to  be  true, 
the  case  involves  only  a  question  of  construction  of  our 
statute  of  descents,  distribution,  &c.,  in  force  at  the  death 
of  Andrew  Hensan,  in  April,  1850. 

The  law  governing  the  case  is  contained  in  the  R.  8. 
1843,  art  14,  c.  30.  The  rule  applicable  to  the  social  po- 
sition of  the  intestate  here,  is  claimed  to  be  the  6th  dause 
of  section  367,  p.  553.  Here  there  was  no  widow,  nor 
children,  nor  &ther,  nor  mother,  nor  brothers,  nor  sisters, 
as  enumerated,  and  the  rule  of  descent,  in  such  cases,  is 
pointed  out  in  the  preceding  clauses  of  that  section.  The 
6th  clause  is  in  these  words:  ^'K  there  be  no  relatives  of 
the  deceased,  nor  their  descendants,  as  enumerated  in  the 
preceding  clauses  of  this  section,  then  such  surplus  shall 
be  divided  into  two  equal  parts,  one  of  which  shall  be 
distributed  to  the  next  of  kin  to  the  deceased,  in  equal 
degree,  of  the  paternal  kindred;  and  the  other  part  to  the 
next  of  kin  to  the  deceased,  in  equal  degree,  of  the  maternal 
kindred:  if  there  be  no  paternal  kindred,  the  whole  of  snch 
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soiplas  shall  be  distributed  to  the  next  of  kin  to  the   May  Torm, 
deceased,  in  equal  degree,  of  the  maternal  kindred :  if  there       ^°^* 
be  no  maternal  kindred,  such  surplus  shall  all  be  dis-     HsK&oar 
tributed  to  the  next  of  kin  to  the  deceased,  in  equal  degree,       orr. 
of  the  paternal  kindred."     We  do  not  readily  see  its  appli- 
cation, nor  do  the  words  quoted  by  counsel  occur. 

The  next  section,  s.  368,  furnishes  sundry  rules  for  the 
construction  of  section  367.  Among  these  are  the  follow- 
ing: ^Relatives  of  the  half  blood  shall  take  in  the  dis- 
tribution equally  with  those  of  the  whole  blood,"  &c. 
This  clause,  taken  in  connection  with  one  of  the  specifi- 
cations in  the  fifth  clause  of  section  367,  seems  to  be 
conclusive  in  favor  of  Ott^  viz.,  if  there  be  no  widow,  nor 
children,  nor  their  descendants,  and  the  father  and  mother 
of  the  deceased  be  both  dead,  the  whole  of  the  surplus 
shall  go  to  the  brothers  and  sisters.  And,  as  by  the  rule 
of  construction  just  quoted,  brothers  and  sisters  means 
those  of  the  half  blood,  as  well  as  those  of  the  whole  blood, 
the  Otts  exactly  fill  the  specification,  and  are  therefore 
entitled  as  distributees.  Thus,  by  the  rules  of  distribution 
oi personal  estate,  Ott^  as  a  brother,  whether  of  the  whole 
or  half  blood  is  immaterial,  is  preferred  to  the  grandmother. 

Had  the  land  remained  unsold  at  the  time  of  the  intes- 
tate's death,  the  record  would  then  have  presented  a 
question  of  construction  on  the  statute  governing  the 
descent  of  real  estate.  B.  S.,  art.  5,  c.  28.  But  as  the 
land  was  sold  in  the  lifetime  of  the  intestate,  the  proceeds^ 
whether  secured  by  note  or  otherwise,  became  assets  in 
the  hands  of  the  administrator,  and  without  reference  to 
to  the  source  whence  derived,  were  governed  by  the  rules 
prescribed  for  the  descent  of  personal  property. 

Some  changes  have  been  made  in  the  law  of  descents 
between  1843  and  the  decease  of  Henson^  in  1850.  Chap- 
ters 78  and  79,  laws  1850,  p.  70.  But  these  acts  have  no 
application  to  the  case  at  bar;  nor  are  we  aware  of  any 
amendment  subsequent  to  1843,  changing  the  rule  as 
above  expounded. 

We  are  therefore  of  opinion  that  the  decree  below,  ex- 
cluding the  paternal   grandmother,  and  admitting  the 


516  CASES  IN  THE  SUPREME  COURT 

Mij  Term,   brothers  and  sisterB  of  the  half  blood  as  distnbntees,  was 
^^^'      correct 


Ths  Stjltb       Per  Ouriafiu — The  decree  is  affirmed  with  costs. 
Wiuoir.         J'  Bakery  for  the  appellant. 

D.  McDoncMj  for  the  appellee. 


The  State  v.  Wilson, 


Indictment,  since  the  B.  S.  1852  took  elftct,  for  on  aasanli  and  batteiy  itA 
intent  to  commit  mnrder.  The  indictm^it  did  not  charge  tiiat  the  offsnoe 
had  been  committed  wilfully,  felonlonslj  and  of  malice  aforedionght^  ac- 
cording to  the  common  law  precedents.  Eidd,  that  the  indictmoit  was 
properly  qnashed. 

The  forms  prescribed  for  use  in  criminal  actions  by  the  K  S.  1852,  are  not 
law;  the  title  of  the  act  in  which  they  are  embraced  not  expressing  the  sub- 
ject matter  of  those  forma  as  required  by  the  constitution. 

Saturdojf,         APPEAL  from  the  Wayne  Circuit  Court 

Per  Curiam^ — Indictment  for  an  assault  and  battery, 
with  intent  to  murder. 

It  did  not,  according  to  the  common  law  form,  charge 
the  assault,  &c.,  to  have  been  made  wilfully,  felonioudy, 
and  of  malice  aforethought,  and  was  quashed  in  the  Cn^ 
cuit  Court. 

It  is  claimed  that  the  indictment  is  good,  acccNrding  to 
the  forms  prescribed  by  the  2  R.  S.  356 ;  but  those  forms 
are  not  law. 

They  form  a  part  of  an  act  entitled  ^'an  act  supple- 
mental to  an  act  entitled  ^an  act  to  revise,  simplify  and 
abridge  the  rules  of  practice,  pleadings  and  forms  in  dvil 
cases  in  the  Courts  of  this  state.'"     And, 

1.  Perhaps  there  is  no  act  entitled  '^an  act  to  revise, 
simplify  and  abridge  the  rules  of  practice,  pleadings  and 
forms  in  civil  cases  in  the  Courts  of  this  state."  See  2 
R.  S.,  p.  27.    At  all  events, 
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2.  The  title  of  the  act  of  which  the  criminal  forms  con-  ^^7 1'a™* 
stitate  a  part,  does  not  express  the  subject  of  those  forms,      ^^^' 
as  is  required  by  the  constitation.  Fsxrxs 

The  judgment  is  affirmed.  Lin>unr. 

K  B.  MarHndaley  for  the  state. 


HoRNBECK  V.  The  State. 


ERROR  to  the  Pulaski  Circuit  Court.  fitonfay, 

Per  Curiam. — Thb  case  involves  the  same  question  as  ^ 
that  of  Wright  v.  Flora^  and  Mc  Cool  v.  The  State^  at  the 
present  term.    For  the  reasons  there  given,  the  Court 
below  had  no  jurisdiction. 

The  judgment  is  reversed. 

L.  Chamberlain^  for  the  appellant 

R.  A.  Rileyy  N.  B.  Taylor  and  X  Cobum^  for  the  state. 


Ferris  v.  Ludlow. 


Suit  by  Ae  pajee  against  the  maker  of  a  note.  At  the  time  the  note  was 
made,  the  plaintiff  execnted  a  writing,  showing  that  he  had  sold  &e  defendant 
fortj  shores  of  stock  in  a  bridge  companj,  and  that  if  the  company  should 
reduce  the  amount  of  the  old  stock,  he  was  to  account  to  the  defendant  for 
the  amount  so  reduced.  The  plaintiff  offered  to  proTO,  by  parol,  that  the 
reduction  was  to  take  place  upon  a  particular  consideration,  and  that  none 
had  taken  place  for  snch  consideration.  Hdd,  that  the  eridenoe  was  in- 
admissible. 

The  defendant  attempted  to  show,  by  the  records  of  the  company,  that  a 
reduction  of  stock  had  taken  place;  but  it  only  appeared  that  propositions  to 
to  that  effect  had  been  made. 
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Hay  Term,    BM,  tiiat  liiere  not  appearing  to  haYe  been  aaj  aooeptaaoeof  die  ptopodlSow, 
1856.  ^'^  redaction  vaa  shown. 

Held,  also,  that  without  aathority  in  the  charter,  no  forced  rednctioD  oonkl 
be  made. 


Fbbrib 

T. 

Ludlow. 

Saturday,  APPEAL  from  the  Dearborn  Circnit  Court 

"^  ^^'  Perkins,  J. — Suit  upon  a  promissory  note,  which  reads— 

"  Nine  months  after  date,  due  Ezra  Ferris^  or  order,  one 
hundred  dollars,  for  value  received,  this  11th  day  of  JIfajf} 
1846.     Stephen  Ludlow:' 

The  defendant  answered,  that  simultaneously  with  the 
note,  was  executed  this  instrument:  ^'This  is  to  certify, 
that  I  have  this  day  sold  to  Mr.  Stephen  Ludlow  forty 
shares  of  stock  in  the  Lawrenceburgh  Bridge  Company,  at 
five  dollars  per  share;  but  if  the  company  should  lednce 
the  amount  of  the  old  stock,  then  I  hereby  bind  myself  to 
account  to  the  said  Ludlow  for  the  amount  so  reduced 
Witness  my  hand,  this  11th  day  of  May,  1846.  Ezra 
Ferris!'  And  he  averred  that  the  old  stock  had  been 
reduced  to  an  amount  equal  to  that  of  the  note. 

Replication  in  denial.  Trial,  and  judgment  for  the  de- 
fendant    The  evidence  is  upon  the  record. 

The  plaintiff  attempted  to  show,  by  parol  evidence,  thai 
the  reduction  of  stock  contemplated  in  the  above  instm- 
ment,  was  to  take  place  on  a  particular  consideration; 
that  no  reduction  had  taken  place  for  such  consideration; 
and,  hence,  claimed  that  he  would  not  be  accountable  for 
any  reduction  upon  other  considerations.  We  think, 
under  the  unqualified  terms  of  that  instrument,  such  e\> 
deuce  was  not  admissible. 

The  defendant  attempted  to  show,  firom  the  records  of 
the  company,  that  a  reduction  of  stock  had  taken  place. 
It  appears  that  propositions  to  that  effect  were  made,  bnt 
we  have  failed  to  discover  their  acceptance.  Propositions 
to  reduce,  do  not  amount  to  a  reduction. 

Nor  have  we  been  pointed  to  any  section  of  the  charter 
of  the  company,  authorizing  a  reduction  to  be  made;  and 
without  such  authority,  no  forced  reduction  could  take 
place.    Angell  and  Ames  on  Corporations,  89. 
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Pnr  Omriam, — ^The  judgment  is  reversed  with  costs.  1^7  I'vn* 
Cause  remanded,  &c.  18S6. 

D.  &  Major  and  A  Brower^  for  the  appellant  Vitmn 

P.  L.  Spoonefy  for  the  appellee^  Pbbwitt. 


Fisher  v-  Pbewitt. 

The  CoQrtB  of  Common  PIms  have  no  jurifldiction  in  dvfl  aetions  where  the 
amount  inTolved  is  1,000  dollan  or  npwardi. 

APPEAL  firom  the  SkeWy  Court  of  Common  Pleas.        Sstenitiy, 

Per   Ouriam. — Suit  by  Prewitt  against  Fisher^  com-   ^ 
menced  Map  11,  1853,  in  the  Shelby  Common  Heas,  to 
recover  1,000  dollars  in  damages  for  an  alleged  trespass. 
Answer,  the  general  denial.     Trial  by  the  Court,  and  judg- 
ment for  the  plaintiff  for  400  dollars. 

Fisher  appeals,  and  denies  the  jurisdiction  of  the  Court 
of  Common  Pleas,  because  the  damages  claimed  were 
1,000  dollars. 

By  the  Common  Pleas  act,  it  is  admitted  that  that  Court 
had  jurisdiction;  but  subsequently  to  the  passage  of  that 
act,  the  Circuit  Court  act  was  passed,  which  gave  the  latter 
Court  original  exclusive  jurisdiction  in  all  cases  of  ^'one 
thousand  dollars  or  upwards."  This  provision  of  the  latter 
act,  being  utterly  repugnant  to  the  provision  of  the  Com- 
mon Pleas  act,  giving  that  Court  jurisdiction  in  cases 
where  the  amount  was  1,000  dollars,  repealed  said  provi- 
sion of  the  Common  Pleas  act  We  think  the  Common 
Pleas  had  no  jurisdiction.  Brown  v.  McQueen^  6  Black! 
208.  And  see  5  Blackf.  66, 67, 86  and  168.— Also,  fencer 
v.  The  StaUj  5  Ind.  B.  41,  and  Simington  v.  Tlie  State^ 
id.  479. 
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Ifftr  Tent       The  judgment  below  is  levened,  and  the  cause  le- 
*^*^*      manded  to  be  dismissed. 


Thb  Law-        Stuaet,  J.,  dissented. 
Fm»T-BoAT      J>  Hamsonj  for  the  appellant 
Smith  ^'  ^*  ^V^  ^^^  ^^  appellee. 


Cannam  v.  Thb  State. 


^^/  APPEAL  from  the  Howard  Circuit  Court 

Per  Curiam. — This  case  involves  the  same  question  of 
jurisdiction  as  that  decided  in  McCool  v.  The  Slaiej  at  the 
present  term.  For  the  reasons  there  given,  the  judgment 
of  the  Court  below  is  reversed  with  costs. 

EL  P.  Biddle  and  B.  Wl  PeterSj  for  the  appellant 
JZ.  A*  Bikpj  K  B.  Taylor  and  J.  Cobum^  for  the  state. 


The  Lawrencebuboh  Perry-Boat  v.  Smith. 

Attachment  hy  A.  against  a  feny-boat,  for  coal  ivrnished  to  tiie  boat  for  fneL 
B.,  Hie  owner,  gaTe  bond,  pnnnant  to  the  statote,  and  releaMd  the  boat. 
Judgment  for  A.  against  the  boat.  The  fiftcts  were  as  follows:  A,  liunisbed 
coal  for  the  boat,  at  the  request  of  C,  which  was  used  on  the  boat.  B,  ms 
the  owner,  but  had  leased  the  boat  to  C7.,  to  be  mn  at  the  expense  of  C,  who 
was  to  pay  to  B.  a  certain  part  of  the  receipts.  Before  Ae  ooal  was  fo^ 
nished,  B.  had  notified  A.  of  the  amuigemenft  between  himself  and  C,  and 
told  A,  not  to  fomish  ooal  to  the  boat  at  hia,  B^'s,  expense  (as  he  had  be^iofc 
been  doing),  whereupon  he  charged  the  coal  to  the  boat. 

Beid,  that  A.'i  daim  for  the  price  of  the  ooal  was  a  lien  upon  the  boat  as 
against  JB. 
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Hdiy  also,  liiat  thfi  judgment  (the  ftttachment  haTing  been  dischaiged  by  tho    Ifiy  Tem, 
execation  of  the  bond)  shonld  haye  been  a  personal  one  against  B,  1856« 

But,  hdd,  that  the  error,  in  this  porticnlar,  was  merely  formal,  and  might  be  "— ~ — i 

considered  as  amended  in  the  Saprerae  Conrt;  and  tho  judgment  was  ao-  «m^b^oh 
coidingly  affinned.  JTuuiT-BaaT 

T. 

SiatH* 
APPEAL  from  the  Dearborn  CJonrt  of  Common  Pleas. 

Perkins,  X — Attachment  against  the  Lawrencehurgh   ^j^^^* 
Ferry^Boatj  on  a  claim  for  coal  furnished  said  boat  as  fueL 

The  boat  was  owned  by  Piatt^  was  run  by  Thompsonj 
lessee  and  master,  and  to  the  latter  the  coal  was  famished 
by  Smithj  the  plaintiff  in  attachment* 

Piattj  the  owner,  gave  bond  as  prescribed  by  statute, 
and  released  the  boat  2  R.  S.,  p*  184,  s.  661.  He  was 
made  de{||idant,  and  answered.  Replication.  Trial  by 
the  Court,  and  judgment  for  the  plaintiff^  rendered  against 
the  boat 

The  cTidence  was  that  Smith  furnished  the  coal  for  the 
boat,  on  which  it  was  used;  that  PiaU  owned,  but  had 
leased  the  boat  to  Thompson  for  a  yeax,  to  be  run  by  him 
at  his  own  expense,  the  latter  receiving  one  third  and  the 
former  two  thirds  of  the  gross  receipts;  that  PiaU  had  no- 
tified plaintiff!  Smithy  of  the  arrangement,  and  directed 
him  not  to  furnish  coal  for  her  on  his,  PiatfSy  account,  as 
he  had  befnre  been  doing,  whereupon  said  Smith  charged 
the  coal  furnished  to  the  boat 

The  claim  for  coal  was  a  lien  upon  the  boat  against  the 
owner.  2  IL  S.,  p.  184,  s.  657,  and  p.  183,  s.  655.  The  judg^ 
ment  should  have  been  rendered  against  PiaUy  €tnd  not 
against  the  boat,  as  he  had  appeared,  given  bond  and 
discharged  her.  Jones  v.  Oreshamjh  Blackf.291.^ — Brayton 
V.  Freescj  1  Ind.  B.  121.— Carson  v.  The  Steamboat  Talmoy 
8  Ind.  R.  194. 

The  error  is  merely  formal,  may  be  considered  as 
amended  here,  and  the  judgment  affirmed.  Alden  v.  Bar* 
boar,  3  Ind.  R.  414.— 2  R.  S.,  p.  50,  s.  101. 

Per  Curiam^ — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

P.  L.  Spooner^  for  the  appellant 

D.  &  Major  J  for  the  appellee. 
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Maj  Term, 
^^^*        HiiTTON  and  Another  v.  The  Indiana  Central  Bail- 


HuTTOIf  WAY    COICPANT. 

T. 
ThS  IWDIAITA 

(JBiTTRAL     j^  demurrer  to  a  oomplaint  for  any  other  canseB  than  Ae  lix  specified  by  the 
oode»  flboiild  be  oTermled. 
The  hcts  in  this  case  were  similar  to  those  in  Tate  t.  The  Okh  and  Wmuippi 
Railroad  Company,  ante,  p.  479,  and  the  judgment,  for  the  reasoiu  then 
giren,  was  alBrmed. 

Thurwdatf,        APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Stuart,  J.^ — The  complaint  alleges  that  tiie  plautiffi 
are  the  owners  of  lots  nombers  one  and  two,  in  block 
fourteen,  fronting  on  Second  street,  in  Cambridge  CUf/^ 
Indiana;  that  the  lots  are  improved  with  dweUfaig-honsea, 
ont-houses,  &&;  that  in  constructing  their  road  along  said 
street,  the  railroad  company  erected  an  embankment  ten 
feet  high,  in  front  of  and  up  to  the  line  of  said  premises, 
cutting  off  all  access  to  them  in  front,  and  deluging  the 
houses  and  garden  with  water,  to  the  special  damage  of 
the  plaintiffs  800  dollars.  Demurrer  to  the  complaint  sus- 
tained, and  final  judgment  for  the  defendant. 

This  was  erroneous*  The  demurrer  is  not  confomied  to 
the  statute — ^is  not,  in  form  or  substance,  any  of  the  six 
statutory  causes*  For  that  alone,  the  demurrer  should 
have  been  overruled    Lane  v.  The  State^  ante^  p.  426. 

The  complaint  is  also  good.  This  case  can  not  be  dis- 
tinguished from  that  of  TaU  v.  The  Ohio  and  Mississippi 
Railroad  Company^  ante,  p.  479.  For  the  reasons  there 
given,  the  law  is  with  the  plaintiffl 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J,  Raridenj  for  the  appellants. 

X  8.  Newman  and  X  P.  StddaUy  for  the  appeUees. 
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CONIfER  V.    WiNTON. 

Aedon  hj  A,  agminrt  B,,  to  reooTer  a  fmm  of  money  deposited  by  A,  with  B^ 
which  B.  reftued  to  deliyer  on  demand.  B.  alleged,  by  way  of  connter-daim, 
that  A.  had  fidsely  charged  him  with  stealing  the  money  deposited,  whereby 
he  had  sustained  damages,  &c.  Sdd,  that  a  demnrrer  to  this  paragraph  was 
comedy  nutained. 

A  connteivdaim,  in  actions  ex  cotOrattu,  is  that  which  might  have  arisen  oat  of, 
or  eonld  haye  liad  some  connection  with  the  original  transaction,  in  view  of 
the  parties,  and  which,  at  the  time  the  contract  was  made,  they  coold  have 
intended  might,  in  some  event,  give  one  party  a  claim  against  the  other  for 
eomplianoe  or  non-compliance  with  its  proTisiona. 


May'TBrm, 
1866, 

T. 

WixTOjr. 


I    7    5231 

145    629 


APPEAL  from  the  Wabash  CSrcmt  Court 

GooKiNS,  X — Winton  deposited  a  sum  of  money  with 
Conner^  who,  on  demand,  refosed  to  deliver  it  This 
action  was  brought  to  recover  the  deposit 

The  defendant  alleged,  by  way  of  counter-claim,  that 
the  plaintiff  had  falsely  charged  him  with  stealing  the 
money  deposited,  whereby  he  had  sustained  damages  to 
the  amount  of  2,000  dollars.  The  Circuit  Court  sustained 
a  demurrer  to  this  part  of  the  answer,  and,  on  other  issues, 
the  plaintiff  had  judgment 

Section  59,  3  R.  8.,  p.  41,  defines  a  counter-claim  to  be 
any  matter  arising  out  of  or  connected  with  the  cause  of 
action,  which  might  be  the  subject  of  an  action  in  favor 
of  the  defendant,  or  which  would  tend  to  leduce  the  plain- 
tiff's claim  or  demand  for  damages. 

The  question  is,  what  is  the  legal  effect  of  the  words 
'^arising  out  of  or  connected  with?'*  Do  they  refer  to 
those  matters  which  have  an  immediate  connection  with 
the  transaction,  or  do  they  include,  also,  those  which  have 
a  remote  relation  to  it,  by  a  chain  of  circumstances  which 
were  not  had  in  view  in  its  inception?  Suppose  Conner 
had  beaten  Winton  for  uttering  the  slander,  could  Winton 
have  replied  the  dametges  occasioned  by  the  battery  to 
those  resulting  from  the  slander,  and  could  the  parties 
have  settled  all  their  quarrels  in  the  action  to  recover  the 
money?  We  do  not  think  the  statute  contemplates  any 
such  practice.     A  counter-claim  is  that  which  might  have 


Jhindayf 
June  0. 
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1856, 
BmurmiM 

T. 

Tm  Fon- 

WaTNB  AVD 
SoUTHBBJr 

Bailroad 

COMPAXT. 


arisen  out  of,  or  conld  have  had  some  connection  with  the 
original  transaction,  in  view  of  the  parties,  and  which,  at 
the  time  the  contract  was  made,  they  conld  have  intended 
might,  in  some  event,  give  one  party  a  daim  against  the 
other  for  compliance  or  non-compliance  with  its  provisions. 
We  refer,  in  this  connection,  of  course,  to  actions  ex  con- 
tractu  only.  About  actions  for  tort,  it  is  not  necessary  to 
say  anything  at  present 

There  is  another  answer  to  the  appellant's  position.  If 
the  words  published  by  WitUon  were  so  connected  with 
the  transaction  as  to  show  that  they  were  spoken  ooncem- 
ing  a  deposit  of  money,  they  contained  no  slander.  If 
they  were  so  disconnected  from  it  as  to  be  actionable, 
they  were  an  independent  tort,  which  the  appellant  very 
properly  admits  could  not  be  pleaded  as  a  connter-daim  to 
an  action  founded  upon  contract. 

Per  Ctiriank — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

H.  P.  Biddle  and  B.  W.  Peters^  for  the  appellant. 

&  Yandes^  for  the  appellee. 


Tkundojf, 
June  8. 


Branham  v.  The  Fort-Watne  and  Southern  Raii.boad 

Company. 

In  an  action  against  a  lailroad  company,  a  seirice  of  process  on  the  president 
is,  by  the  R.  S.  1852,  sufficient. 

A  judgment  was  set  aside  at  the  terai  ait  which  it  was  rendered,  on  ^  defend- 
ants' motion,  on  the  ground  that  they  had  receired  no  actual  notice  of  the  suit, 
&c« ;  and  the  case  was  left  standing  on  the  complaint  Before  any  further 
proceedings  were  had,  the  plaintiff  prosecuted  an  appeal  to  the  Supreme 
Court.    Bdd,  that,  under  the  R.  S.  185S,  the  appeal  would  not  lie. 

APPEAL  from  tiie  DecaUur  Court  of  Common  Pleas. 

Stuart,  J. — Service  of  process  by  copy  on  the  {nresident 

and  one  of  the  directors  of  the  road,  and  judgment  for 
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want  of  aa  answer.    Service  on  the  president  was  good*   ^^7  '^erm, 
2  R.  S.,  p.  35.  1856. 

At  the  same  term,  the  defendant  filed  an  affidavit  that  MoLaiit 
at  the  time  the  copy  was  left,  the  president  was  absent  ma«u>ox. 
from  the  state,  and  had  no  actual  notice  of  suit  until  after 
&e  judgment  vms  rendered.  On  this  affidavit  the  defend- 
ant  moved  the  Court  to  set  aside  the  judgment,  which  the 
Court  sustained — leaving  the  case  standing  on  the  com- 
plaint. This  is  the  point  of  objection  below  and  the  error 
assigned  here;  and  2  Ind.  R.  54,  289, 4  id.  618,  and  5  id. 
67  and  245,  are  relied  on.  It  is  insisted  that  the  defend* 
ants  should  have  shown  merits  in  the  defence. 

But  there  is  a  preliminary  question  behind  that.  Was 
the  plaintiff  entitied  to  an  appeal  before  the  final  deter^ 
mination  of  the  Court  below?  We  think  not.  It  is  firom 
final  judgments  that  an  appeal  lies.  2  R.  S.,  p.  158d — JPor* 
rel  V.  I%e  States  anUj  p.  845.  The  order  setting  aside  the 
judgment  is  not  one  of  those  interlocutory  orders  from 
which,  by  a  different  provision  of  the  practice  act,  an 
appeal  will  lie  to  this  Court  before  the  final  disposition  of 
the  cause.    2  R.  S.,  p.  162. 

There  is,  therefore,  no  case  before  us  on  this  record. 

Per  Owriatn^ — The  appeal  is  dismissed  with  costs. 

J.  8.  Scobey  and  W.  Cfumbacky  for  the  appellant. 


McLain  and  Others  v.  Matlock. 


A  justice  of  die  peace  has  no  anthority,  by  the  R.  S.  1852,  to  appoint  a  con- 
stable, except  to  senre  process  in  a  particnlar  cause. 

A  justice  of  the  peace  who  has  appointed  a  special  constable,  but  haa  omitted 
to  make  an  entry  thereof  in  his  docket,  may  make  tibe  entry,  at  any  time, 
without  being  ruled  so  to  do. 

A  nUgiovs  society  may  prescribe  snch  rates  as  they  may  think  proper  for  pre- 
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1856, 

McLaih 

T. 

Matlock. 


Jlnirufhif, 
June  5. 


serving  order,  when  met  ibr  pnbUc  worship;  and  they  maj  lue  the  neoMcai^ 

force  to  remoTe  a  person  who  is  disturbing  the  society  br  a  wilfiil  nokdoa 
of  a  mle. 

APPEAL  from  the  Hendricks  Circnit  Court 

GooKiNs,  J. — Matlock^  an  in&nty  by  his  next  Mend 
brought  an  action  against  Wilson^  McLain^  BriUain  and 
Hurin^  for  false  imprisonment.  The  three  first  justified 
the  arrest  by  alleging  that  Wilson  was  a  constable  of  Benr 
dricks  county;  that  the  plaintifT,  in  his  presence  and  view, 
disturbed  the  members  of  a  religious  society,  met  far 
public  worship,  setting  forth  the  particular  acts  of  disturb- 
ance; whereupon  Wilson  arrested  him,  and  called  McLain 
and  BriUain  to  his  aid;  that  they  carried  him  before  the 
defendant  Httrin^  who  was  a  justice  of  the  peace,  having 
jurisdiction  of  the  offence,  where  he  was  charged  on  the 
oath  of  one  T/umpson  with  disturbing  the  members  of  said 
society,  was  tried,  convicted  and  fined;  that  in  doing  so 
they  used  no  more  force  than  was  necessary. 

Hurin  filed  a  separate  answer,  alleging  that  the  plaintiff 
was  brought  before  him,  as  a  justice  of  the  peace;  that  be 
was  charged  with  said  offence  by  one  JTiompson;  that  the 
parties  not  being  ready  for  trial,  the  cause  was  continued 
until  the  fbllowing  day,  when  the  plaintiff  voluntarify  ap- 
peared before  him  and  demanded  a  trial;  that  he  was  tried 
and  convicted,  and  fined  5  dollars,  and  paid  his  fine;  and 
that  he  did  not  in  any  other  manner  imprison  the  plaintiff 

Replies  in  denial* 

There  was  a  trial  by  jury,  verdict  for  the  plaintiff  for  100 
dollars,  motion  for  a  new  trial  overruled,  and  judgment. 
The  record  contains  the  evidence. 

A  religious  society,  having  met  for  public  worship  at  a 
camp-meeting,  the  plaintiff  seated  himself  in  that  part 
devoted  exclusively  to  females.  On  being  several  times 
requested  by  members  of  the  society  to  remove,  being  in- 
formed that  Ms  sitting  there  was  against  their  roles,  he 
declined  removing;  whereupon  the  defendant  Wilson  iock 
the  plaintiff  into  a  tent,  where  he  was  detained  about  half 
an  hour,  and  was  then  set  at  large,  the  defendant  Mc" 
Lain  having  given  a  pledge  for  him  verbally  that  he 
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would  appear  before  the  jnatioe  on  the  following  day,  to   Maj  Tenm, 
answer  to  the  charge.    The  defendant  McLain  assisted  in      iS56, 
his  detention.     Several  members  testified  that  they  were     McLaut 
disturbed  by  the  plaintiff's  conduct.     On  the  following    Matlocx. 
day,  he  went  voluntarily  before  the  justice,  where  he  was 
tried,  convicted,  and  fined  5  dollars,  being  the  lowest  fine 
fixed  by  law  for  the  offence,  and  was  adjudged  to  stand 
committed  until  the  fine  and  costs  should  be  paid  or  re- 
plevied; that  he  paid  the  fine,  and  no  costs  being  claimed, 
he  was  discharged. 

On  the  trial,  after  the  plaintiff  had  closed  his  evidence, 
the  defendants  offered  in  evidence  a  paper  purporting  to 
be  the  official  oath  of  the  defendants  Wilson  and  McLcdn^ 
and  two  others,  to  support  the  constitution  of  the  United 
SiateSj  and  of  this  state,  and  that  they  would  faithfully  dis- 
charge the  duties  of  the  office  of  constable  <<  during  the 
continuance  of  the  present  camp-meeting."  It  was  sworn 
to  before  the  defendant  Hurin^  as  a  justice  of  the  peace. 
The  defendant  objected  to  the  admissibility  of  the  paper, 
on  the  ground  that  it  purported  to  be  the  oath  of  special 
constables,  and  that  their  appointment  could  only  be 
proved  by  an  entry  on  the  docket  of  the  justice  who  ap« 
pointed  them.  It  appeared  that  the  proper  constable  was 
absent  at  the  time.  We  think  the  paper  was  properly 
excluded,  though  not  on  the  ground  pointed  out  by  the 
objection.  The  statute  provides  that  when  no  constable 
is  convenient,  and  an  emergency  exists,  in  the  opinion  of 
the  justice,  for  the  immediate  services  of  one,  he  may  ap- 
point a  constable  to  act  in  a  particular  cause;  and  shall 
note  his  appointment  in  such  cause  on  the  docket,  and 
shall  direct  process  to  him  by  name;  and  he  shall  have  the  ^ 
power,  and  be  entiUed  to  the  fees,  of  a  constable  in  such 
cause.  2  R.  S.,  p.  471,  s.  110.— l&td,  499,  s.  16.  Nothing 
is  said  in  the  statute  about  the  appointee  taking  an  oath. 
The  paper  ofikred  in  evidence  did  not  purport  to  be  an 
appointment,  but  an  oath.  If  an  oath  was  required,  it 
was  not  required  to  be  entered  on  the  docket.  It  was  the 
appointment  that  was  to  be  there  noted.  Vievnng  this  as 
an  appointment,  it  would  be  manifestiy  irregular,  for  the 
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Hay  Term,  juatice  had  no  power  to  make  it  to  ooatinfie  during  tiie 

^^^      meeting.     His  only  power  was  to  appoint  a  constable  to 

MolAnr     serve  process  in  a  particular  case.     As  no  appointment 

llLTiiocK.    was  shown,  either  before  or  after  this  paper  was  offered,  it 

could  have  done  no  good  if  admitted,  as  it  would  have 

conferred  no  power  on  the  defendants  Wilson  and  McLam 

to  act,  in  the  absence  of  an  appointment.     The  Circuit 

Court  probably  took  this  view  of  the  case,  in  excluding 

the  evidence. 

On  the  exclusion  of  this  paper,  the  defendants  moved  the 
Court  for  a  rule  against  the  justice,  requiring  him  to  enter 
the  appointment  on  his  docket,  and  offered  to  prove  that  he 
had  made  the  appointment  The  plaintiff  objected,  on  the 
ground  that  the  justice  was  a  party  to  the  cause,  and  the 
Court  sustained  the  objection.  No  such  rule  was  neces- 
sary. If  an  appointment  had  been  in  fact  made,  the  justice 
had  power  to  make  the  entry  without  any  rule.  Especially 
he  had  no  occasion  to  take  a  rule  against  himself  to  do  an 
oflSeial  act 

The  defendants  offered  to  prove,  in  mitigation  of  dama- 
ges, that  said  Wilson^  BritUdn  and  McLain  were  officers 
of  the  church,  appointed  to  see  that  its  rules  and  orders 
were  observed  by  persons  in  attendance,  and  that  Wilson 
removed  the  plaintiff  from  the  ground  as  such  officer,  be- 
cause he  refused  to  leave  the  seat  he  occupied,  in  violation 
of  such  rules;  and  that  he  used  no  more  force  than  was 
necessary  for  that  purpose.  This  evidence,  on  tiie  plain- 
tiff^s  objection,  was  excluded,  and  the  defendants  excepted* 

We  think  the  exclusion  of  this  evidence  was  error.  A 
religious  society  has  the  undoubted  right  to  prescribe  such 
y^  rules  as  they  may  think  prq[>^,  for  preserving  order,  when 
met  for  public  worship.  In  this  society,  the  rule  was  that 
males  and  females  should  sit  apart  Persons  who  do  not 
approve  of  that  mode,  have  a  simple  and  easy  remedy. 
They  can  remain  away,  or  retire  when  informed  of  the 
rule.  The  plaintiff  was  repeatedly  notified  of  this  role, 
and  requested  to  conform  to  it,  which  he  refused  to  do. 
They  had  a  right  to  use  the  necessary  force  to  remove  him. 
They  did  so,  and  that  was  the  arrest  complained  o£    This 
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evidence  tended  to  rebut  the  presumption  that  they  were   Hay  Tenn, 
moved  by  any  malicions  or  improper  motive  in  what  they       ^^56. 
did.    It  was  consequently  admissible  to  reduce  the  dam«     Muxfht 

ages-  Joinu. 

Per  Ouriam. — The  judgment  is  reversed,  at  the  costs  of 
Nichols^  the  appellee's  next  friend*     Cause  remanded,  &c 

J.  M.  Oregg  and  J.  W.  Gordon^  for  the  appellants. 

C.  G  Nave  J  for  the  appellee. 


Murphy  and  Another  v.  Jones  and  Another. 

It  IB  not  the  prftctioe  in  the  Sapreme  Court  to  revene  a  judgment  otherwise 
correct,  for  an  error  in  enstaining  a  demurrer  to  a  plea,  or  paragraph  in  an 
answer,  if  there  is  another  issue  upon  the  record  under  which  the  same  ey- 
idence  would  he  admissihle. 

ETidenoe  releraat  to  an  issue  raised  by  the  answer,  and  tending  to  disprove 
the  allegations  in  the  complaint,  was  excluded  by  Hja  Court  Bdd,  that 
this  was  error. 

The  execution  of  a  deed  which  conveys  nothing,  is  not  a  sufficient  considera- 
tion to  support  a  promise  by  the  grantee  to  the  grantor. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

GooKiNs,  J. —  Thomas  Jones  and  Anrij  his  wife,  brought 
their  suit  against  Htigh  and  Samuel  Murphy ^  aveiring  that 
WUUam  Murphpj  father  of  the  said  Annj  died  seized  in  fee 
of  a  tract  of  land  in  Preble  county,  Ohio;  that  she  was 
one  of  nine  heirs  of  the  said  William^  and  took  by  inherit- 
ance one-ninth  part  of  said  land;  that  the  said  Thomas 
was  entitled  to  a  life  estate  therein;  that  the  defendants 
purchased  the  interest  of  the  plaintiffs  in  said  land,  Jbr 
which  they  agreed  to  pay  300  dollars;  and  that  they  have 
conveyed  the  same  to  them.  This  action  is  brought  to 
recover  the  consideration  of  that  conveyance. 

The  first  paragraph  of  the  answer  admits  that  WUUam 
Murphy  died  seized  of  land  in  Ohio^  and  that  said  Ann 
Vol,  VIL— 34 
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MftyTerm,   was  his  daughter;  the  other  material  allegatioiis  of  the 

^Q^'      complaint  are  denied.    The  second  paragraph  alleges  pay- 

Mmtrar     ment.     The  third  denies  that  the  plaintiflEs  had,  or  took  by 

Joins*      inheritance,  any  interest  in  the  land  of  which  William  Mur^ 

phy  died  seized,  averring  that  he  disposed  of  it  by  will,  to 

others  than  the  plaintifis,  annexing  a  copy  of  the  will  and 

probate.     To  this  paragraph  the  plednti£&  demurred,  and 

the  demurrer  was  sustained,  which  is  assigned  for  enxnc 

It  is  not  the  praictice  in  this  Court  to  reverse  a  judgment 
otherwise  correct,  for  an  error  in  sustaining  a  demurrer  to 
a  plea,  or  paragraph  in  the  answer,  if,  as  in  this  case,  there 
is  another  issue  upon  the  record  under  which  the  same 
evidence  would  be  admissible.  The  same  question  of  law 
arose  in  a  subsequent  part  of  the  case,  and  when  we  come 
to  that,  the  correctness  of  the  ruling  upon  this  demurrer 
will  be  considered. 

There  was  a  trial  by  jury,  verdict  for  325  dollars,  motion 
for  a  new  trial  overruled,  and  judgment. 

On  the  trial,  the  defendants  offered  in  evidence  the  will 
of  William  Mv/rphy^  which,  on  the  plaintiff's  objection, 
was  excluded.  This,  we  think,  was  error.  The  complaint 
alleged  that  Mrs.  Jones^  on  the  death  of  her  &ther,  took 
one-ninth  part  of  his  land  by  inheritance,  and  that  her 
husband  took  a  life  estate  therein,  in  right  of  his  wife. 
The  will  contains  the  following  provisions:  "I  leave 
and  bequeath  to  my  daughter.  Arm  Janes^  one  doUar,  she 
having  received  what  I  have  allowed  her  before.  It  is 
further  my  will,  that  Thomas  Jones  receive  no  privil^es 
on  my  farm,  nor  any  portion  of  my  estate  of  which  I  die 
possessed."  It  disposes  of  all  the  residue  of  the  testatcH^s 
estate,  to  his  widow  and  other  children.  The  evidence 
offered,  tended  to  disprove  the  allegations  of  the  complaint, 
and  should  therefore  have  been  admitted* 

It  was  also  admissible  to  show  that  there  was  no  oon- 
sicroration  to  support  the  promise  averred  in  the  complaint; 
and  this  is  the  same  question  which  arose  i^)on  the  de- 
murrer to  the  third  paragraph  of  the  answer.  It  may  be 
stated  thus:  Is  the  execution  of  a  deed  which  conveys 
nothing,  a  sufficient  consideration  to  support  a  promise 
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by  the  grantee  to  the  grantoi?  The  deed  in  question  ^^7  Tetm, 
purported  to  convey  nothing  but  the  interest  of  the  J^So. 
plaintifis  in  the  estate  of  William  Murphy*  It  contained  Nblsoh 
no  covenants,  or  assurances  of  title.  The  evidence  shows  Bomaenov, 
that  the  grantees  were  ahready  in  possession.  There  is 
neither  allegation  nor  proof  of  the  compromise  or  surren- 
der of  a  disputed  claim.  Some  consideration  is  necessary 
to  uphold  a  contract.  If  there  be  any,  the  law  will  not 
inquire  whether  it  is  adequate  or  not.  But  when  a  prom- 
ise is  alleged  to  have  been  made  in  consideration  of  the 
release  of  any  interest,  if  it  appear  that  the  promisee  had 
in  fact  no  interest  which  passed  by  the  release,  there  will 
be  no  consideration  for  the  promise  alleged.  Chitty  on 
Contracts  41,  and  note.  See  also,  JarvU  v.  SuUany  3  Ind. 
289.  This  case  is  distinguished  firom  Major  v.  Brush, 
anUj  p.  332,  which  was  an  action  upon  a  contract  exe- 
cuted, to  recover  money  back,  paid  with  a  full  knowledge 
of  the  facts.  It  follows  that  the  demurrer  to  the  third 
paragraph  of  the  answer  was  wrongfully  sustained,  and 
that,  if  the  will  had  been  admitted  in  evidence,  and 
the  jury  properly  instructed,  the  verdict  must  have  been 
for  the  defendants. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Court  of  Com- 
mon Pleas  to  overrule  the  demurrer  to  the  third  paragraph 
of  the  defendant's  answer,  and  for  further  proceedings,  not 
inconsistent  with  this  opinion. 

X  &  Scohey  and  W.  Oumbackj  for  the  appellants. 

J.  Gavin  and  J.  R.  CoverdiU^  for  the  appellees. 


Nelson  v.  Robertson. 


The  reftual  of  aa  instmction  will  not  be  noticed,  where  the  record  does  not 
oontain  the  eridenoe. 
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Ifftj  Tenn,    Bj  the  R.  8. 1843,  if  an  action  oommenoed  in  tlia  Cizcuit  Conit  appeivBd  to 

1856.  ha^  l>®^  brought  on  a  demand  of  50  doUan  or  kss,  the  defendant  wis  en- 

— ~  titled  to  costs ;  but  if  the  plaintiff,  by  his  eyidence,  showed  a  jntiia  fatit 

MBLSOir  ^^^^  f^^  ^^^  ^j^^y^  1^  dollars,  though  the  defendant,  by  his  evidenoe, 

BoBurnoH.       reduced  the  reoorery  below  that  sum,  the  plaintiff  was  entillcd  lo  oosli;  but 

the  rij^t  to  costs  being  determined  by  the  eyidence,  unless  tiie  eridenoe  ii 

embodied  in  the  record,  the  Supreme  Court  will  regard  the  dedsion  of  the 

Circuit  Court  as  coirect,  whicheyer  way  the  question  may  hnve  been  decided. 

Ftidav,  APPEAL  from  the  PiUnam  Court  of  Common  Pleas. 

GooKiNS,  J. — Robertson  brought  an  action  against  Nd' 
soUj  for  breach  of  a  contract  for  the  delivery  of  hogs.  There 
was  an  answer  setting  up  two  defences,  one  a  general 
denial,  and  the  other  alleging  fraud,  on  which  issue  was 
taken.  There  was  a  trial  by  jury,  and  a  verdict  for  the 
plaintiff  for  43  dollars  and  75  cents,  upon  which  the  defend- 
ant moved  for  judgment  against  the  plaintiff  for  costs. 
The  motion  was  overruled,  and  judgment  for  the  amount 
of  the  verdict  and  costs,  was  rendered  against  the  defendant 

A  motion  for  a  new  trial  was  overruled,  but  the  giouod 
on  which  it  was  prayed,  was  a  refusal  to  give  an  instruc- 
tion to  the  jury,  asked  by  the  defendant.  As  the  reeoid 
does  not  contain  the  evidence,  we  can  not  notice  it 

The  act  organizing  the  Court  of  Common  Pleas  was  in 
force  when  this  suit  was  commenced,  {Marck,  1853,)  which 
gave  concurrent  jurisdiction  to  that  and  the  Circuit  Court, 
for  sums  under  1,000  dollars,  due  upon  contract 

The  R.  S.  1843,  p.  864,  s.  5,  gave  concurrent  jurisdiction 
to  the  Circuit  Courts  and  justices  of  the  peace,  for  sums 
due  upon  contract,  from  50  to  100  dollars.  The  tenth  sec- 
tion of  the  same  act  entitled  the  defendant  to  costs,  if  the 
action  were  brought  in  the  Circuit  Court  to  recover  50 
dollars  or  less.  Under  that  statute,  and  that  of  1838^ 
which  was  substantially  the  same,  the  cases  of  Buichens 
V.  SmUhj  8  Blackf.  122,  Stephenson  v.  Herod,  id.  173,  Ed^ 
monds  v.  Paskins,  id.  196,  Dayton  v.  JHdllj  id.  556,  Ban 
V.  Gregg^  1  Ind.  81,  and  Higman  v.  Broum,  3  id.  430,  have 
been  decided.  The  principle  which  they  establish  is,  that 
if  an  action  appears  to  have  been  brought  in  the  Circuit 
Court  on  a  demand  of  50  dollars  or  less,  the  plaintiff  shall 
pay  costs;  but  if  the  plaintiff,  by  his  evidence,  shows  a 
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prima  facie  case  for  more  than  50  dollars,  and  the  defend-   ^^7  1'«™» 
ant,  by  his  evidence,  reduces  the  recovery  below  that  sum,      •'^^^' 
the  plaintiff  wiU  recover  costs ;  but  further,  as  the  question     Corklui 
of  costs  is  determined  by  the  evidence  given  at  the  trial,    Bowkah. 
unless  that  is  embodied  in  the  record,  the  action  of  the 
Circuit  Court  will  be  deemed  correct,  and  this  Court 
will  not  interfere  with  it,  whichever  way  the  question  may 
have  been  decided 

Under  the  present  statute,  (2  IL  S.,  p.  126,  s.  397,)  as  a 
Bet-off  or  counter-claim  must  be  pleaded  and  proved,  which 
is  to  reduce  the  plaintiff's  demand  below  50  dollars,  and 
there  being  no  such  answer  in  this  record,  the  defendant 
would  have  been  entitled  to  costs;  but  tiiat  statute  does 
not  apply  to  the  case,  not  being  in  force  when  the  suit 
was  commenced.  The  plaintiff  had  a  right  to  look  to  the 
law  in  force  when  he  selected  his  forum. 

As  the  record  does  not  contain  the  evidence,  we  must 
presume  that  the  action  of  the  Court  of  Common  Pleas 
was  correct. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J*  A.  Matson^  for  the  appellant. 


CoNKLiN  V.  Bowman. 


CompUint  to  fonelofle  a  mortgage.  The  mortgage  was  execnted  to  secure 
the  payment  of  two  promiMory  notes,  giren  in  part  consideration  for  two 
tracts  of  land.  Less  than  3,000  dollars  was  dne  npon  the  notes.  Answer, 
that  as  to  one  of  the  tracts,  the  grantors  had  not,  at  the  date  of  the  deed, 
nor  hare  they  ever  had,  any  title,  and  that  therefore  the  consideration,  as  to 
that  tract  (which  was  alleged  by  a  sort  of  videlieet  to  he  of  the  Talne  of 
3,000  dollars),  had  failed,  &c.  Held,  on  demurrer,  that  the  answer  was 
sufficient. 

APPEAL  from  the  Wayne  Circuit  Court. 
Stuart,  J. — Complaint  to  foreclose  a  mortgage.     Conk" 
tin  answered,  setting  up  a  want  of  consideration.    Demur- 


Jims 
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May  Term,    rer  to  the  answer  sustained.    Decree  for  complainant  for 
10^'      1,925  doUars,  deducting  a  credit  of  600  dollars.     CorMk 

ComwiMK     appeals. 

BowMAK.  'I^he  notes  were  given  in  part  consideration  of  two  frac- 
tional tracts  of  land,  and  the  mortgage  executed  to  secure 
them.  The  answer  sets  up  that  at  the  date  of  the  deeds, 
Benjamin  Bowman  and  wife  had  not,  nor  have  they  erer 
had,  any  title  to  one  of  the  firactional  tracts  of  land,  and 
hence  that  the  consideration,  as  to  that  part  alleged  under 
a  species  of  videlicet  to  be  of  the  value  of  3,000  doUais, 
has  failed,  &;c.  Demurrer  to  this  answer  sustained  by  the 
Court,  decree,  &c. 

The  amended  answer  goes  only  to  a  credit  of  600  dol- 
lars, and  as  the  demurrer  was  refiled,  the  state  of  the 
pleadings  is  not  changed. 

We  are  of  opinion  that  the  ruling  of  the  Court,  in  sus- 
taining the  demurrer,  was  erroneous.  The  answer  may 
be  informal,  and  a  legal  conclusion  may  be  deduced  by 
the  pleader  which  does  not  legitimately  flow  from  the 
facts  stated.  But  there  is  a  fact  stated,  which,  aside  from 
the  erroneous  conclusion,  should  have  availed  the  defend- 
ant, at  least  to  the  value  of  that  fractional  tract  to  which 
the  grantor,  Benjamin  Bowman^  had  no  title.  If  that  frac- 
tional tract  was  really  the  chief  consideration  for  the  pm^ 
chase,  it  might  be  that  it  was  in  fact  more  valuable  than 
the  residue  of  all  that  remained  due  on  both  tracts.  It 
was,  therefore,  well  pleaded  as  a  defence  to  the  whole  ac- 
tion. The  demurrer  admitted  the  jhcts  alleged,  viz.,  that 
these  tracts  constituted  the  consideration  for  the  notes; 
that  Bowman  had  no  title  to  one  of  these  tracts;  that 
the  tract  to  which  the  title  had  failed  was  of  the  value 
of  3,000  dollars,  being  a  large  amount  over  what  was 
due  on  the  notes.  These  facts  admitted  on  the  record, 
the  defendant  was  entitled  to  judgment.  K  it  was  a 
sham  defence,  the  plaintiff  should  have  taken  the  proper 
steps  to  show  that  fact  to  the  Court,  or  which  would  have 
been  the  shorter  process,  taken  issue  and  gone  to  trial. 
Having  seen  proper  to  admit  the  facts  on  the  record,  we 
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think  that  though  infonnally  alleged,  they  constituted  a  May  Term, 
good  bar  to  the  action.  ^^^' 

There  is  some  confusion  of  names  and  interests  of  par^  IfoQumr 
ties,  which  the  record  does  not  folly  explain.  Benjamin  iginwABT. 
Bowman  and  wife  execute  the  deed  to  Canklin;  Benjamin 
Conklin  and  wife,  to  secure  the  payment  of  the  purchase- 
money,  execute  the  notes  in  suit,  and  a  mortgage  on  the 
land  purchased,  to  David  Bowmaa^  the  plaintiff  below. 
It  is  casually  stated  in  the  answer,  and  also  admitted  by 
the  demurrer,  that  David  Bowman  is  the  trustee  of  Benja* 
min  Botomanj  and  fully  cognizant  of  all  the  facts  alleged 
in  the  answer.  80  that  waiving  all  objections  which 
ConkUn  might,  at  the  proper  time,  have  perhaps  made  for 
the  want  of  parties,  David  Bowman  can  stand  in  no  better 
position  than  Bergamin  Bowm^m  would  have  done.  Even 
had  he  been  assignee,  with  a  full  knowledge  of  all  the 
facts,  he  could  not,  under  the  state  of  the  pleadings,  have 
recovered. 

The  demurrer  to  the  answer  should  have  been  overruled, 
and  the  plaintiff  ruled  to  reply. 

Per  Chiriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  Raridenj  for  the  appellant. 

W.  Orosey  for  the  appellee. 


McQueen  v.  Stewart. 

To  obtain  a  new  trial,  on  the  ground  of  newly  discovered  testimony,  the  affl- 
daTit  of  the  party  seeking  it  is  not  sufficient  He  must  either  produce  tiie 
affidavit  of  the  witness  of  what  he  will  testify,  or  account  for  its  absence. 

The  ikct  that  a  witness,  in  giving  testimony,  fozgot  to  state  a  material  fiKst,  is 
not  a  ground  for  a  new  triaL 

If  a  witness  when  produced  is  discovered  to  be  intoxicated,  the  party  who  pro. 
dnced  hhn  should  caU  the  attention  of  the  Court  to  the  fi^t,  and  the  Court, 
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Mfty  Terti,  If  the  party  u  not  In  imnU,  sliimM  deky  the  tzial  to  give  die  witMn  Ite^ 

1856.  reooTer;  and  if  the  partj  neglects  to  take  this  precaalion  at  the  proper 

time,  he  can  not  afterwards  allege  the  intoxication  of  the  iritness  as  i 

McQcMK  ground  for  a  new  trial. 

Stmwamx. 

APPEAL  from  the  Bartholomew  Circuit  Court 
j^l^l  Stuart,  J. — George  Stewart  sued  George  B.  MeQueen^ 

for  the  price  of  com  sold  and  delivered.  There  was  a 
paragraph  for  other  causes  of  action,  to  which  no  evi- 
dence seems  to  have  been  addressed.  The  defendant  an- 
swered in  several  paragraphs,  leading  to  issues  of  fact 
Trial  by  the  Court.  Finding  for  the  plaintiff  for  115  dol- 
lars and  55  cents,  and  judgment. 

The  record  does  not  purport  to  contain  all  tibie  evidence. 

During  the  term  at  which  the  judgment  was  rendered, 
JHc  Queen  moved  the  Court  for  a  new  trial — 

1.  Because  of  newly  discovered  evidence,  material  in 
the  cause,  which  he  was  unable  to  discover  before  the 
trial. 

2.  That  one  of  his  witnesses  failed  to  state  matters  of 
evidence  material  to  the  defence,  because  of  intoxication 
when  testifying. 

In  support  of  these  causes,  his  own  affidavit,  and  that 
of  his  proposed  witness,  Omitj  are  filed. 

Omifs  affidavit  lends  no  aid  to  the  first,  viz.,  newly 
discovered  evidence.  And  the  affidavits  of  the  \ritnesses 
Ely  and  McQueen  to  that  point,  are  not  produced,  nor 
their  absence  accounted  for.  So  that  ground  for  a  new 
trial  wholly  fails.  For  it  is  well  settled  that  the  affidavit 
of  the  party  seeking  the  new  trial  is  not  sufficient;  he 
must  either  produce  the  affidavit  of  the  witness  as  to 
what  he  will  testify,  or  account  for  its  absence.  JUoim  v. 
Clifton,  3  Blackf:  304t.— Cummins  v.  Walden,  4  id.  307.- 
JPiriddy  v.  Doddj  4  Ind.  R.  84. 

The  intoxication  of  the  witness  does  not,  in  this  in- 
stance, bring  Mc  Queen  within  the  rule.  Omit  himself  is 
silent  about  the  intoxication,  and  only  says  he  forgot  to 
state  the  demand,  &c  The  forgetfulness  of  the  witness 
to  state  a  material  fact,  is  not  good  cause  for  a  new  trial 
Duignan  v.  Wyatt,  3  Blackf.  385.    McQueen's  affidarit 
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states  that  he  was  not  aware  of  the  intoxication  of  Omit  ^^7  I'^na* 
until  the  trial  of  the  cause  was  commenced  and  the  wit-      iS56. 
ness  called  to  the  stand.    But  that  was  not  too  late  to     Moxoait 
remedy  the  mischief.    He  should  have  called  the  atten-      Bkatt. 
tion  of  the  Conrt  to  the  condition  of  the  witness.    If^ 
after  examining  into  the  circmnstances,  the  Conrt  was 
satisfied  that  the  witness  was  not  in  a  situation  to  tes- 
tify, and  the  party  calling  him  was  not  in  fault,  the  trial 
should  be  delayed  to  give  the  witness  time  to  recover. 
Matm  V.  Clifton,  8  Blackf.  d04k.—lsel€y  v.  Lavejoy,  8  id.  462. 
Having  fidled  to  take  this  proper  precaution  at  the  proper 
time,  he  can  not  afterwards  avail  himself  of  the  intoxica* 
tion  of  the  witness  as  a  ground  for  a  new  triaL 

Per  Curiam. — The  judgment  is  a£Brmed,  with  1  per 
cent  damiages  and  costs. 

T.  A  Hendricks  and  W.  F.  Pidgeon,  for  the  appellant 

TFl  Herod  and  &  Stansifer,  for  the  appellee. 


Morgan  v.  Snapp. 


In  chancery,  causes  are  decided  on  appeal  upon  the  weight  of  eridence,  iriUi- 

ont  regard  to  the  condnsion  of  the  inferior  Courts  thereon. 
A  misrepresentadon  bj  the  yendor,  at  the  treatj  for  a  sale,  of  the  quantity  in 

&e  tract  to  he  conyeyed,  will  not  bind  him,  unless  it  appears  that  the  yendee 

purchased  on  ibo  strength  of  Ihe  representation. 

APPEAL  from  the  Snox  Circuit  CJourt  ^STt^ 

Stuart,  J. — Bill  in  chancery  by  Elijah  Snapp  against 
David  H  Morgan,  setting  out  that  in  April,  1849,  Snapp 
sold  Morgan  a  tract  of  land  for  600  dollars.  It  seems  that 
the  land,  though  lying  together,  was  in  two  parcels ;  one 
of  which  is  described  in  the  bill,  title-bond,  &c.,  by  sec- 
tional subdivisions ;  the  other  is  boimded  by  actually  sur^ 
veyed  lines,  and  courses  and  distances  given.    At  the  time 
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Wkj  Twm,   of  the  sale,  Sm^  gave  a  titte-bond  for  adeed,  to  be  made 
^^S6.      0n  or  before  April  23,  1850,  and  in  the  meantixne  gave 
MoBOAv     Morgan  possesflion. 

SvAPP.  I^  ^  further  alleged  in  the  bill,  that  in  the  tLtle4>ond 

there  is  a  mistake  in  the  description  of  the  tracts  of  land; 
that  there  is  land  embraced  in  the  bond  which  was  not 
included  in  the  purchase,  nor  intended  to  be;  that  there 
is  a  large  part  of  the  purchase-money  yet  due;  that  before 
the  commencement  of  the  suit,  Snapp  and  wife  made  and 
tendered  a  deed,  &c.  The  prayer  of  the  bill  is,  that  the 
title-bond  be  reformed ;  that  the  complainant  have  a  de- 
cree for  the  purchase-money;  and  that  he  have  such  other 
relief  as  may  be  equitable. 

Morgan  answered,  claiming  that  the  quantity  of  land 
sold  to  him  was  one  hundred  and  twenty  acres ;  that  the 
deed  tendered  covered  only  a  little  better  than  eighty-two 
acres;  that  the  deficiency  is  thirty-eight  acres,  worth  10 
dollars  per  acre;  and  claiming  a  deduction,  &c.  The  an- 
swer closes  in  the  form  of  a  cross-bill,  requiring  Snapp  to 
answer  without  oath. 

In  answer  to  the  cross-bill,  Snapp  denies  the  matter  set 
up  in  the  answer. 

On  these  pleadings,  and  the  depositions  of  the  parties, 
the  Court  found  in  favor  of  the  complainant,  ordered  the 
bond  to  be  reformed,  and  decreed  in  jGavor  of  Snapp  for  the 
purchase-money.  Morgan  appeals. 
^  This  being  a  cause  under  the  former  chancery  practice, 
all  the  evidence  is  in  the  record.  We  have  everything 
before  us  which  the  Circuit  Court  had.  In  such  cases, 
what  is  the  rule  of  decision  in  this  Court?  In  Calkins 
V.  Evansj  something  was  said  in  favor  of  regarding  the 
finding  of  the  Court,  in  chancery,  in  the  same  light  as  the 
verdict  of  a  jury  on  a  trial  at  law.  But  it  was  not 
necessary  to  the  determination  of  that  case.  Besides,  the 
distinguishing  feature  was  dearly  pointed  out.  In  chan- 
cery, ^the  evidence  is  all  by  deposition.  The  witnesses 
do  not  appear  before  the  Court  below.  So  that  the  test  of 
credibility  afforded  by  the  appearance  and  manner  of  the 
witnesses,  is  as  much  wanting  in  that  Court  as  in  this." 
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It  is  distinctly  stated  that  the  facts  in  Calkins  v.  Evans  do  ^^7  Tenoy 
not  require  the  application  of  that  distinction.     Yet  that      "iSoD. 
distinction  was  early  recognized  in  this  state.     OaUion  v.     Moboax 
McCaslin,  1  Blackf.  91,  note.— 3  id.  231^—6  Ind.  71.    In      SvIW. 
such  cases,  therefore,  this  Court  will  weigh  the  evidence. 
Baker  v.  Leathers^  3  Ind.  558. 

It  is  obseryable  that  neither  party  set  out  the  title-bond. 
The  bill  describes  the  land  as  it  is  described  in  that  instru- 
ment Morgafld^  in  his  answer,  admits  that  the  description 
of  the  land  in  the  bond,  is  as  alleged  in  the  bilL  Counsel 
in  argument  admit  that  there  was  a  mistake  in  the  bond 
as  to  the  description  of  the  land.  But  both  parties  are 
silent  as  to  any  other  matters  contained  in  the  bond. 

Morgan  does  not  claim  that  the  bond  had  in  it  any  state- 
ment  of  quantity  of  land ;  nor  does  Morgaais  evidence  go 
to  that  point.  He  claims  that  Snapp  represented  the  tract 
as  containing  originally  one  hundred  and  forty-two  acres; 
that  out  of  that  he  had  reserved  from  the  sale  to  Morgan^ 
two  parcels  or  lots,  one  of  ten  acres,  the  other  of  twelve 
acres.  The  inference  is,  that  the  land  staked  off  to  MoT' 
gan  contained  the  residue,  viz.,  one  hundred  and  twenty 
acres. 

Morgaris  depositions  go  only  to  admissions  of  Snapp^ 
made  after  the  sale,  that  he  had  sold  Morgan  one  hundred 
and  twenty  acres — ^that  he  had  never  denied  having  sold 
Morgan  one  hundred  and  twenty  acres,  &c. 

We  must  therefore  presume  that  the  title-bond  is  wholly 
silent  as  to  the  quantity  of  land. 

The  only  inquiry  then  is — 

1.  Is  it  competent  for  Morgan  to  show  that  such  a 
representation  as  to  quantity  was  made  by  Snapp? 

2.  Do  Morgaris  depositions  establish  such  misrepresen- 
tation? 

Without  intimating  any  opinion  on  the  first  point,  (the 
state  of  the  case  not  requiring  it,)  we  are  clear  on  the 
second  point,  that  Morgaris  position  is  not  supported  by 
the  evidence.  True,  some  df  the  witnesses  testify  to  what 
Biiiiapp  said  after  the  sale,  importing  that  he  had  sold  Jlfor- 
gan  one  hundred  and  twenty  acres.     Other  witnesses 
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Hay  Tern,  ^ho  were  present  at  the  sale,  testify  positiyely  that  nothing 
^°^^*  was  said  about  quantity.  This,  in  connection  with  the 
Cahill  presumed  silence  of  the  title-bond,  and  the  fact  that  the 
Vavlahxko-  ps^  of  the  tract  sold  was,  at  the  time  of  the  sale,  actaally 
staked  off,  and  the  line  between  the  part  sold,  and  the  part 
reserved,  clearly  distinguished,  or  at  least  capable  of  being 
so,  far  outweighs  the  loose  conversations  of  Snapp.  It 
is  not  pretended  that  any  land  was  shown  to  Morgm  as 
included  in  the  sale,  which  was  not  in  fact  embraced  in  it 
The  entire  tract  on  Morgcmfs  side  of  the  staked  lines,  is 
all  included.  If,  therefore,  it  w^e  proved  that  SfMpp  had 
represented  it  as  containing  one  hundred  and  twenty  acres, 
unless  it  appeared  that  Morgan  had  purchased  on  the 
strength  of  such  representation,  it  would  not  avail  Mor* 
gan  was  on  the  land  at  the  time  of  the  purchase.  He 
helped  to  stake  off  the  lines.  These  lines  were  even  varied 
at  his  request,  so  as  to  include  a  bam  and  a  row  of  peach 
trees.  The  case  does  not,  therefore,  vary  much  from  that 
of  Port  V.  Williams,  6  Ind.  219.  From  the  facts  in  the 
record,  it  appears  to  have  been  a  sale  of  so  much  land  in 
gross,  for  600  dollars,  and  not  a  sale  for  so  much  per  acre. 
Morga/n  is  not,  therefore,  entitled  to  any  abatement  of  the 
purchase-money. 

Per  Curiam, — The  decree  is  affirmed,  with  1  per  cent 
damages  and  costs. 

S.  JUidahj  for  the  appellant. 

J.  P.  Usher,  for  the  appellee. 


Cahill  and  Another  v.  Vanlaninoham. 

Action  against  three  defendants.  Suggestion  of  not  fonnd  as  to  one.  The 
otiiers  appeared  and  pleaded.  Judgment,  that  the  pbiintiff  recoTer  sgtinst 
the  defendants,  &c.  Hdd^  diat  the  judgment  was  only  against  the  defend- 
ants who  had  appeared  and  pleaded. 
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Where  the  joiy  hare  been  properly  instmcted.  Hie  Supreme  Court  are  relno-    Maj  Tena, 

tant  to  distnrb  the  yerdicti  except  where  it  is  dear  that  there  was  no  eyidence        1856. 

to  support  it,  

Cahill 

APPEAL  from  the  Marion  Circuit  Ck)iirt  Vavlaniso- 


June7. 


Stuaht,  J. —  VarUamngham  sued  Owen  and  Terence  Mc" 
Manus^  and  Cahill^  at  the  October  term,  1849,  of  the  Maaion  Aitunhy, 
Circuit  Court,  in  an  action  of  trespass  quare  clausvm  f regit. 
The  damages  are  laid  at  300  dollars.     Verdict  and  judg- 
ment for  the  plaintiff,  for  80  dollars* 

The  record  contains  all  the  evidence,  in  proper  form. 
There  is  a  suggestion  of  not  found  as  to  Terence  McManus, 
The  other  defendants,  Cahill  and  Owen  Manus,  join  in  the 
plea  of  the  general  issue. 

Cahill  also  files  for  himself  two  special  pleas,  setting  up 
a  release  by  the  plaintiff  to  the  Peru  a/nd  Indianapolis  Rail" 
road  Company,  as  surveyed  through  his  farm,  eighty  feet 
wide.  It  is  averred  that  the  trespass  complained  of,  was 
in  doing  necessary  work  on  that  road  as  contractors.  Re- 
plication, that  the  gravel,  &c.,  in  the  declaration  specified, 
were  deposited  on  tiie  plaintiff's  land  by  the  defendants, 
outside  of  the  surveyed  lines  as  released  to  the  railroad 
company,  without  this,  &c. 

The  errors  urged  in  argument  are,  1.  That  the  judg- 
ment was  rendered  against  all  the  defendants  below;  2. 
That  the  supposed  trespasses  were  several  and  not  joint; 
and  hence  there  was  no  joint  liability. 

The  first  position  is  not  sustained  by  the  record.  There 
had  already  been  a  suggestion  of  not  found  as  to  Terence. 
The  other  defendants  appeared  and  pleaded  to  the  action. 
The  language  of  the  judgment  is,  that  the  plaintiff  recover 
against  the  defendants.  This  can  mean  only  those  de- 
fendants who  had  appeared  and  pleaded.  After  the  return 
of  not  found,  Terertce  was  no  longer  a  party  to  the  suit. 
As  to  him  it  was  abated.  Glidewell  v.  McGa/ughey,  2 
Black£  359.— R.  S.  1843,  p.  676.  The  recovery  is  still 
properly  expressed  as  against  the  defendants. 

The  second  point,  viz.,  that  the  trespasses  were  several, 
presents  more  diffictdty.  Each  of  the  railroad  sections, 
seventeen  and  eighteen,  lay  partly  in,  and  joined  on  the 
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MBjTcfin,  plaintiff's  land  Terence  McManus  was  contractor  on 
^°^*  section  seventeen,  and  Owen  superintended  for  him.  Cb- 
Cahill  hill  had  section  eighteen*  A  stake  in  the  road  on  the 
VAHuumro*  plaintiff's  land,  indicated  the  line  between  the  two  sec- 
tions. They  were  worked  by  the  parties  under  separate 
contracts  with  the  railroad  company.  Both  carted  the 
surplus  gravel  unto  the  plaintiff's  land,  outside  of  the  sni- 
veyed  lines  of  the  road,  as  released  eighty  feet  wide— 
though  not  in  equal  proportions.  It  is  not  to  be  presomed 
that  they  worked  up  to  this  imaginary  line  with  any  great 
exactness.  Nor  can  we  say  that  at  this  point  there  is  no 
evidence  from  which  a  jury  might  fairly  infer  that  tiiey 
were  in  some  measure  joint  trespassers.  It  was  a  fioct 
peculiarly  for  the  consideration  of  the  jury.  It  was  left  to 
them  as  such  by  the  Court,  under  proper  instructions,  that 
for  acts  done  within  the  limits,  eighty  feet  wide,  released 
to  the  road,  the  defendants  were  not  liable ;  that  it  wu 
necessary  to  the  conviction  of  both  defendants  that  the 
jury  should  be  satisfied  of  their  joint  purpose  and  action  in 
relation  to  what  was  done  outside  the  road  limits;  that  a 
joint  purpose  might  be  established  by  overseeing,  adming, 
or  directing  the  acts  complained  of,  &c 

The  law  of  the  case  was  thus  fairly  and  correctly  given 
by  the  Court;  and  the  questions  of  fact  submitted  to  the 
jury.     Gmlle  v.  Swany  19  Johns.  R.  382. 

Having,  under  these  instructions,  found  affirmatiTely 
that  the  trespass  was  joint,  and  the  Court  below  having 
expressed  its  acquiescence  by  overruling  the  motion  for  a 
new  trial,  we  should  be  reluctant  to  disturb  the  verdict 
Such  has  always  been  the  rule  in  this  Court,  wheneva 
they  could  not  clearly  say  there  was  no  evidence  to  sap- 
port  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

A,  G.  Porter^  for  the  appellants. 

L.  Barbour y  for  the  appellee. 
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Mbjt  Toon, 
The  Columbus  and  Shelby  Railroad  Compant  v.  Rich-      18o6. 


ABD80N.  Thb  Colum- 

bus AKD 
Shxlbt 

The  owner  of  laad  filed  in  the  office  of  die  derk  of  the  Coort  of  Common     q^^^^ 
Fleas,  in  vacation,  his  application,  addressed  to  the  jndge  of  said  Court,  for  y. 

tho  appointment  of  appraisers  to  assess  the  damages  which  he  had  sustained  Richabdsoit. 
by  the  constraction  of  a  railroad  through  his  land.  The  railroad  company 
were  not  notified  of  the  pendency  of  the  proceedings,  nntil  the  damages  had 
bees  assessed.  The  Court,  at  the  next  term,  ordered  that  the  petitioner 
should  have  execution  against  the  company  for  the  damages  assessed,  &c., 
and  also  for  costs. 

Held,  that  die  proceedings  were  properly  instituted,  under  the  R.  S.  1852. 

But,  hdd,  that  the  order  for  execution,  &c.,  both  as  to  damages  and  costs,  was 
erroneous. 


APPEAL  from  the  BaHholomew  CJircnit  Court.  Saturday, 

Perkins,  J. — On  the  9th  of  December^  1853,  Elisha 
Richardson  filed  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  of  Bartliolomew  county,  his  application, 
made  to  the  judge  of  said  Court,  for  the  appointment  of 
three  appraisers  to  assess  the  damages  he  had  sustained 
by  the  construction  of  the  Columbtis^  4*^.,  Railroad  through 
certain  described  land  of  his,  together  with  the  appoint- 
ment of  appraisers  as  asked. 

The  appraisers  were  notified  and  sworn;  and  they  made 
and  acknowledged  before  the  clerk  of  said  Court  an  award 
of  the  damages.  The  railroad  company  was  afterwards 
duly  notified  of  the  pendency  of  said  proceedings,  and 
called  and  defaulted  at  the  next  term  of  said  Court;  and, 
the  proceedings  being  shown  to  the  Court,  it  was  ordered 
"that  the  said  Elisha  Richardson  have  execution  against 
the  property  of  said  company  for  said  sum  of  375  dollars, 
with  interest  thereon  from  the  24th  of  December j  1853,  and 
the  costs,"  &c.  According  to  the  cases  of  McMahon  v. 
The  Cincinnati^  ifc.  Railroad  Company^  5  Ind.  B.  413,  and 
the  New* Albany  and  Salem  Railroad  Company  v.  Comtellyj 
ante^  p.  32,  the  proceeding  in  this  case  was  properly  insti- 
tuted. 2  R.  S.,  p.  193,  s.  710.  But  it  does  not  appear 
that  the  railroad  company  had  any  notice  of  the  appoint- 
ment or  action  of  the  appraisers  till  after  their  assessment 
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of  damages  was  made.  It  should  have  had  beforo.  2  B. 
a,  pp.  189, 193,  8s.  687, 709,  710. 

The  proceedings  shown  to  the  Common  Pleas,  there- 
fore, in  this  case,  did  not  anthoiize  an  order  for  the  colieo- 
tion  of  the  costs  even,  much  less  the  amount  of  damages 
assessed. 

Whether,  if  the  assessment  had  been  made  on  notice  to 
the  company,  pursuant  to  the  statute,  an  order  embracing 
the  damages,  as  well  as  costs,  could  have  been  made,  we 
do  not  decide. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

W.  M.  Dunn  and  A,  W.  Hendricks^  for  the  appellants. 

W.  Herod  and  &  Stansifer^  for  the  appellee. 


Roberts  and  Another  v.  Muir. 

It  ifl  a  snfficient  ground  for  a  new  trial  that  judgment  was  rendered  for  a  gieater 
sum  than  was  daimed  in  the  complaint 


Saturday, 
June  7, 


APPEAL  from  the  Ripley  Court  of  Common  Pleas. 

Perkins,  J. — Muir  sued  Roberts  and  Roberts  upon  a 
complaint  as  follows: 

^^  James  Muir  complains  of  William  Roberts  and  Jiaeob 
Roberts^  and  says,  that  the  defendants,  by  their  note,  on 
the  16th  day  oiAugusty  1840,  promised  to  pay  the  plaintiff 
forty-two  dollars  and  fifty-four  cents,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum,  if  not  punctually  paid 
when  due;  a  copy  of  which  note  is  herewith  filed,  which 
remains  unpaid.  And  plaintiff  demands  judgment  bx 
fifty-six  dollars." 

The  defendants  answered,  setting  up  payment  and  usuiy. 
Reply.    Trial,  and  judgment  for  the  plaintiff  for  a  fraction 
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Bbavdox 

V. 
JUPAH. 


over  78  dollars.    The  defendant  exoepted  to  the  entry  of   Haj  Term, 
judgment  for  more  than  the  sum  claimed  in  the  complaint       ^^^* 
The  exception  was  well  taken  and  should  have  been  sus- 
tained.   2  K  S.,  p*  38.—  <yNeal  v.  Wadej  3  Ind.  R.  410. 

Elxcessiveness  of  damages  is  ground  that  will  sustain 
a  motion  for  a  new  trial.    2  Swanks  Pr.  925. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  the  plaintiff  to  amend  his 
complaint. 

Z  W.  EoMnsonj  for  the  appellants. 

2X  Kelso  and  J.  W.  Gordon^  for  the  appellee. 


Brandon  v.  Judah,  Administrator. 

A,  and  B.,  hATing  been  partners,  dissoWed  the  partnerehip,  and  B.  reoetred, 
and  undertook  to  collect  and  account  for  the  paitneiBhip  daims.  B,  died, 
and  the  uncollected  dums  came  into  the  hands  of  his  administrator.  Com- 
plaint bj  A,  against  the  administrator,  for  haying  carelessly  lost  the  claims, 
to  the  plaintiff's  damage,  &c.    EM,  on  demurrer,  that  the  suit  would  lie. 

Where  a  former  recorery  Ib  pleaded  to  an  entire  complaint,  if  a  part  of  the 
demand  was  not  included  within  the  former  recoTery,  the  fStust  should  be  set 
up  by  reply. 

One  good  plea,  or  paragraph  of  an  answer,  going  to  the  entire  cause  of  action, 
bars  the  action. 


ERROR  to  the  Marion  Circuit  Court 

Perkins,  J. — Covenant  by  Jesse  Brandon  against  Judah^ 
as  administrator  of  the  estate  of  Armstrong  Bramdony  de- 
ceased, upon  an  instrument  executed  by  the  latter,  in  his 
lifetime,  to  Jesse^  whereby  he  undertook  to  collect  and 
accotmt  for  certain  moneys.  The  contracts  and  under- 
takings betweea  the  parties  are  stated  in  Judah  v.  Brandon^ 
5  Black£  506,  and  need  not  be  more  particularly  set  forth 
here.  Four  breaches  are  assigned  in  the  declaration.  The 
fourth  alleges  that  the  notes  and  accounts  transferred  to 
Vol.  VIL— 36 


Satwrdojf, 
June  7. 
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Maj  Term,    Amutfof^  BrondoUj  which  he  was  to  collect,  Slc^  or  a  part 

^^^'      of  them,  came  to  the  hands  of  Jiidahj  as  administrator,  kc^ 

Rbaki>ok     and  had  been  by  him  caxelessly  lost,  Sec, 

JnpAH.  To  this  breach  a  demurrer  was  sustained;  and  the 

ruling  is  justified  on  the  ground  that  Armstrong  nud  Jesse 

Brandon  had  been  partners;  that  the  notes  and  aoconnts 

alleged  to  have  been  lost,  were  their  partnership  notes  and 

accounts;  and  that,  on  tiie  death  of  Armstrongj  the  right 

to  collect  them  survived  to  Jesse^  and,  hence,  that  Arnh 

strong^  s  administrator  could  not  be  liable  for  them. 

This  reasoning  is  not  sound.  The  partnership  had  been 
dissolved  before  the  death  of  Armstrongy  and  he  had  re- 
ceived, and  undertaken  to  collect  and  accoimt  for  the 
partnership  claims.  To  accomplish  this,  he  would  have 
necessarily  used  the  name  of  the  partnership.  Now,  it  is 
probable  that  Armstrong's  administrator  had  a  right  to 
proceed  and  complete  what  Armstrong  had  undertaken, 
using,  in  suits,  the  name  of  the  surviving  partner.  Per- 
haps it  was  his  duty  to  do  so.  At  all  events,  if  he  had 
not  this  right,  and  was  not  charged  with  this  duty,  it  is 
beyond  doubt  that  he  was  bound  to  use  due  care  in  pre- 
serving, and  returning  to  the  surviving  partner  the  uoie^ 
and  accounts  in  question,  that  such  partner  might  collect 
them.  But  the  breach  is,  that  by  carelessness,  &c,  he  lost 
them,  &c.,  whereby  damage,  &c.  The  demurrer  should 
have  been  overruled. 

To  the  other  breaches  the  defendant  pleaded  the  judg- 
ment in  the  case  reported  in  5  Blackf.,  suproj  as  a  foimer 
recovery.  The  plaintiff  demurred,  and  the  Ck)urt  orerroled 
the  demurrer  and  gave  final  judgment  for  the  defendant 

The  plaintiff  complains  of  this  ruling,  and  insists  that 
the  former  judgment  pleaded  embraced  only  such  amounts 
of  the  notes,  &c.,  as  had  then  been  collected,  and  that  tiiis 
suit  is  for  subsequent  collections,  &c.;  but  the  plea  is  in 
the  usual  form,  containing  all  the  avennents  given  bj 
Chittpj  that  that  suit  embraced  and  determined  each  and 
all  the  matters  involved  in  this,  &c. 

If,  as  the  plaintiff  argues,  this  suit  is  for  moneys  col* 
lected,  or  lost  by  failure  to  collect,  subsequently  to  the 
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institation  of  the  suit  pleaded;  if,  in  short,  it  is  not  for  the   Mar  Term, 
same  cause  or  causes  of  action  determined  in  that  suit,       1^56. 
the  fact  might  have  been  made  to  a{^ar  in  evidence,      Jokb» 
under  a  proper  replication  to  the  sixth  plea*  Thb  Miltok 

But  one  good  plea,  or  paragraph  of  an  answer,  to  the  ^^^  tumw- 
whole  cause  of  action,  bars  the  suit.  pike  Co. 

JPer  Ouriaim. — The  judgment  is  affirmed  with  costs. 

W.  W.  Wick  and  L.  Barbour^  for  the  appellant. 

&  Judahj  for  the  appellee. 


Jones  and  Others  v.  The  Milton  and  Rushtille  Turn- 
pike Company. 


7    6«7 

142    S94 


A  sabAcription  of  stock  to  a  turnpike  oompanj,  made  bj  an  agent,  in  the  i 
of  tiie  principal,  without  proper  authority,  will  bind  the  latter,  if  he  snbse- 
qaently  ratifies  it. 

Parol  evidence  is  not  admissible,  except  in  a  case  of  fiand,  to  show  that  a  svb^ 
fcription  of  stock,  absolute  on  its  fiice,  was  made  snbjcct  to  conditions. 

Suit  upon  a  subscription  to  a  turnpike  company,  to  recover  instalments.  It 
was  objected  that  notice  of  the  meeting  for  the  election  of  dnrectors  was  not 
proved,  but  it  appeared  that  the  defendants  weie  present  by  their  proxy  and 
voted  at  the  eledaon.    ffeid,  that  the  objection  was  unimportant. 

A  subscription  of  stock,  to  the  amount  of  1,200  dollars,  was  made  by  tiunoe 
persons  jointly  to  a  turnpike  company.  They  afterwards,  without  the  assent 
of  the  company,  procured  their  names  to  be  put  down  as  separate  sub- 
scribers of  400  dollars  each,  upon  the  copy  of  the  articles  which  was  recorded 
in  the  recorder's  office.  In  a  suit  against  them  jointly  for  instalments  due 
upon  the  subscription  of  1,200  dollars,  a  copy  of  the  articles  as  recorded  in 
the  recorder's  office,  was  produced  in  evidence,  but  the  ftcts  above  stated 
were  shown  by  parol  evidence.    Held,  that  the  defendants  were  jointly  liable. 

APPEAL  from  the  Wayne  Circuit  Court  ^"'7"^' 

Perkins,  J« — Suit  to  recover  instalments  of  stock  sub- 
scribed to  a  turnpike  company.  The  making  of  the 
subscription  was  denied  under  oath. 
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May  Term,        We  think  the  evidence  adduced  on  the  trial  anthorized 

^^^*      the  jury  to  find  that  the  Bubecription  had  been  made.    A 

JoscBs       subscription  made  by  an  agent,  though  beyond  his  given 

Thb  Miltov  powers,  if  ratified  by  his  principal,  will  bind  the  latter. 

^lu  Ttnuf-  -^  attempt  was  made  to  set  up  parol  conditions  upon 

TiMM  Ck>.     which  the  stock  was  subscribed.     This  was  not  allowable, 

except  in  a  case  of  firaud.    Ferris  v.  LudloWy  anU^  p.  517^^ 

Railsback  v.  TTie  Liberty  and  Abingian  Turnpike  Compomy^ 

2  Ind.  R.  656. 

It  is  objected  that  notice  of  the  meeting  for  the  election 
of  directors  was  not  proved;  but  the  objection  is,  in  this 
case,  unimportant,  as,  from  the  evidence,  it  appears  that 
the  subscribers  here  sued  were  present  by  their  proxy  and 
voted  at  the  election.  Judah  v.  The  American^  Sfc^  Qm- 
pany,  4  Ind.  R.  333. 

This  suit  was  commenced  on  the  20th  of  December^ 
1854,  against  Jones^  Shishler  and  Swaffordj  partners,  upon 
a  joint  subscription,  in  the  firm  name,  of  1,200  dollars  of 
stock.  On  the  trial  of  the  cause,  a  copy  of  the  articles  of 
association  of  the  company,  from  the  recorder's  office  of 
the  proper  county,  was  given  in  evidence,  which  showed  a 
separate  subscription  of  400  (lollars  by  each  of  said  part- 
ners; <^but  there  was  parol  evidence  tending  to  show  that 
the  subscription  of  the  defendants  to  the  copy  of  the  arti- 
cles recorded  in  June^  1854,  was  put  down  separately  to 
said  copy  so  recorded,  without  authority  of  the  company, 
under  a  private  arrangement  with  the  defendants  and 
others;  and  it  was  established  that  the  original  snbscrip- 
fion  was  in  the  firm  name." 

The  contract  of  the  defendants  with  the  company  was 
joint,  the  articles  of  association  were  recorded  by  order  of 
the  company  in  time,  and  the  variance  in  the  form  of  the 
subscription  of  the  defendants,  appearing  in  the  copy  as 
recorded,  having  been  produced  by  their  own  wrong,  with- 
out the  authority  of  the  company,  they  can  not  avail 
themselves  of  it  to  defeat  this  suit. 

The  decision  of  all  the  points  made  by  counsel  is  in- 
volved in  what  we  have  already  said,  so  far  as  they  are 
material  in  this  case,  and  need  not  be  separately  noticed. 
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Per  Owriam4 — The  judgment  is  affirmed,  with  2  per  cent.    May  Term, 
damages  and  costs.  ^^^* 

J,  B,  Julian  and  X  Perry^  for  the  appellants.  Hiooiks 

J.  &  Netomcmj  J.  P.  Siddall  and  O.  P.  Morton^  for  the  the  Statb. 
appellees. 


HiGGiNS  t?.  The  State. 


A  new  trial  will  not  be  granted  on  acoonnt  of  the  refusal  of  instmctions,  where 
the  record  does  not  contain  the  eyidence,  nor  show  that  there  was  any  evi- 
dence to  which  they  wonld  hare  been  applicable. 

The  Court  below  reftised  to  admit  an  Item  of  eridenoe  on  the  trial,  bnt  the 
record  did  not  show  that  if  admitted  it  could  have  had  any  influence  on  the 
case.    Hddy  that  no  error  was  shown. 

In  a  criminal  prosecution  for  forcible  entry  and  detainer,  the  Court  admitted 
eridence  that  the  defendant,  in  forcibly  entering,  &c„  assaulted  and  beat  the 
party  in  possession. 

HMf  that  the  evidence  was  correctly  admitted. 

HMy  also,  that  the  assault  and  battery  was  part  of  the  offence  charged,  and 
that  the  punishment  therefor  necessarily  included  that  for  the  assault  and 
battery. 

If  a  person  having  a  possessory  title  to  land,  enters  by  force,  and  turns  out  a 
person  who  has  a  naked  possession  only,  he  may  be  indicted  for  a  breach  of 
the  peace,  but  is  not  liable  in  trespass  to  the  ousted  person ;  and  on  the  trial 
upon  the  indictment,  the  title  to  land  docs  not  come  in  question. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    Saturday, 
Perkins,  J. — Criminal  prosecution  against  E^gins  for 
forcible  entry  and  detainer.     Conviction  and  fine.    The 
evidence  is  not  upon  the  record. 

1.  On  the  trial,  the  prosecutor  asked  certain  witnesses 
certain  questions,  which,  the  record  states,  they  answered, 
but  gives  no  idea  of  ^hat  the  responses  were.  They  may, 
have  been  immateriaL  We  can  not  say  the  defendant  was 
injured  by  them.  The  record  further  states  that  the  de-^ 
fendant  then  called  certain  witnesses,  and  inquired  of  them| 
if  the  witnesses  examined  by  the  prosecutor  had  not  mad^ 
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May  Tcnn,    to  them  Certain  statements,  but  the  Conrt  lefdsed  to  hear 
^^^'      their  answers,  &c.   We  can  not  say  the  Conrt  erred  in  this 
HiGGiKs      refusal,  because  we  do  not  know  that  anything  to  be  oon- 
The  State,  tradicted  had  been  stated. 

2.  The  appellant  complains  that  instructions  asked  by 
him  were  refused;  but  the  record  does  not  state  that  there 
was  evidence  to  which  they  would  have  been  applicable. 
Hence,  it  does  not  show  that  an  error  was  committed. 

3.  He  complains  that  an  item  of  evidence  offered  by  him 
was  rejected  But  the  record  does  not  show  that  it  could 
have  had  any  influence  upon  the  case.  K  it  could  not,  no 
harm  was  done  in  rejecting  it  The  item  consisted  of  a 
deed  for  the  premises  forcibly  entered.  But  the  title  was 
not  necessarily  in  question. 

4.  He  complains  that  a  motion  for  a  new  trial  was  de- 
nied. But  the  motion  was  made  after  a  motion  in  arrest 
of  judgment;  and,  further,  the  evidence  is  not  upon  the 
record,  enabling  us  to  judge  of  the  correctness  of  the  ver- 
dict below.  We  can  not  say,  therefore,  that  there  was  here 
any  error. 

6.  The  Court  admitted  evidence  of  violence  upon  the 
body  of  the  person  in  possession  of  the  premises  forcibly 
entered  upon,  at  the  time  of  the  entry,  and  the  appellant 
complains  of  this  as  being  evidence  of  an  assault  and  bat- 
tery, a  separate  offence,  for  which  he  should  not  be  pun- 
ished in  this  proceeding.  But  the  evidence  was  proper  to 
show  the  fact  of  a  forcible  entry  and  its  character.  By 
our  statute,  2  R.  S.  430,  every  person  guilty  of  forcible 
entry  or  detainer  may  be  fined  in  any  sum  not  exceeding 
1,000  dollars.  The  fine  may  vary  with  the  character,  the 
aggravation,  of  the  offence.  In  addition  to  the  criminal, 
there  is  also  a  civil  remedy  for  possession,  and  "  damages 
for  retention"  of  the  premises.    2  R.  S.  492. 

And  as  to  the  assaul(  and  battery,  we  take  it  that  it  is 
part  of  the  offence,  and  is  punished  ki  the  punishment  for 
the  forcible  entry  or  detainer.  "  K  a  person  having  a  pos- 
sessory title  to  land,  enters  byforce^  and  turns  out  a  person 
who  has  a  naked  possession  only,"  he  may  be  indicted  for 
^a  breach  of  the  peace,  but  is  not  liable  in  trespass  to  the 
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ousted  person;  and  on  the  trial  of  the  indictment  the  title  ^y  Tmn, 
to   the  land  does  not  come  in  question.     C^  &  Cr.  Law,      *^^' 
277,  278, 279, 286.  Hooo 

JPer  Ouriam. — The  judgment  is  affirmed  with  costs.  thb  State. 

X  &  Scdbey  and  W.  Cumbacky  for  the  appellant. 


Hoo&  V.  The  State. 

On  the  trial  of  a  caiiBe,  the  Court  refdsed  to  hear  the  answers  to  certain  ques- 
tions asked  on  the  cross-examination  of  the  plaintiff's  witnesses ;  bat  nei- 
ther the  eridenoe  in  chief,  nor  that  preyionsly  giren  in  the  canse,  was  in  the 
record.    Held,  that  no  error  appeared. 

The  Court,  on  the  trial  of  a  cause,  instructed  the  jury  that  they  were  the 
judges  of  the  law  and  tiie  facts,  but  should  take  the  law  from  the  Court; 
smd  that  the  legally  and  construction  of  written  documentary  eyidence  were 
questions  for  the  Court.    Bdd,  that  the  instructions  were  correct. 

A  jury  being  unable  to  agree,  and  the  parties  having  objected  to  their  disdiarge, 
the  Court,  in  the  presence  of  the  parties,  gave  an  additional  and  legal  in- 
struction to  the  jury,  and  sent  them  again  to  their  room  for  further  delibera- 
tion.   Hdd,  that  this  was  not  error. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.     Satwrths, 

Perkins,  J. — Prosecution  against  EJogg^  for  neglect  of     "^ 
duty  as  supervisor  of  highways.     Conviction,  and  fine  of 
5  dollars.     This  is  the  second  appearance  of  the  case  in 
this  Court.    6  Ind.  R.  615. 

The  errors  assigned  as  having  occurred  during  the  second 
trial,  are:  A  refusal  ta  continue  the  cause;  a  refusal  to 
hear  evidence;  a  refusal  to  give  instructions;  the  giving  of 
wrong  instructions;  the  giving  of  an  instruction  at  an  im- 
proper time;  the  refusal  to  grant  a  new  triaL 

No  sufficient  cause  was  shown  for  a  continuance,  and 
no  exception  taken  to  the  refusal  to  grant  it.  It  is  not 
shown  that  evidence  was  given  to  which  the  refused  in- 
structions would  have  been  pertinent.    The  evidence  is 
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Mftf  Tflm,   not  npon  recoid  to  enable  us  to  jndge  of  the  necesaitf  of 
1856.      a  new  trial. 


Hooo  The  evidence  not  heard  was  the  nnutteied  answers  to 

Ths  Statx.  Bome  questions  on  cross-examination;  but,  as  the  evidence 
on  the  original  examination,  with  that  previously  given  in 
tiie  cause,  does  not  appear,  we  are  unable  to  judge  of  the 
propriety  of  the  questions  on  cross-examination,  especiaDy 
those  in  this  case. 

We  see  no  objection  to  the  instructions  given.  The 
Court  told  the  jury  they  were  the  judges  of  the  law  and 
the  facts,  but  should  take  the  law  from  the  Court;  and  that 
the  legality  and  construction  of  written  documentary  evi- 
dence, were  questions  for  the  Court.  See  Beaiiy  v.  Gaks^ 
4  Ind.  R.  154,  and  (Jarter  v.  The  State,  2  Ind.  R.  617,  as 
establishing  these  points. 

The  instruction  given  out  of  time,  occurred  thus :  The 
jury  were  unable  to  agree  and  returned  into  Court  The 
attorneys  on  both  sides  insisted  that  they  should  not  be 
discharged,  but  confined  till  they  found  a  verdict  There- 
upon the  Court,  in  the  presence  of  the  parties,  gave  them 
an  additional  legal  instruction,  to  meet  the  difficulties,  we 
presume,  stated  by  the  jurors  as  existing  in  their  minds 
relative  to  the  law,  and  sent  them  back  to  their  room  for 
further  deliberation.  There  was  no  error  in  this.  2  Swatfs 
Pr.  917. 

Per  Ourianu — The  judgment  is  affirmed  with  costs. 

B.  W.  WUson,  J.  &  Scohey  and  W.  Chmbackj  for  the 
i^pellant. 

X  Oavin  and  J,  R.  CoverdUly  for  the  state. 
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May  Term, 
Smith  v.  The  Tebre-Haute  and  Richmond  Bailroad        1o06» 
Company.  Cohkjk 

T. 


OOBOXH. 


APPEAL  from  the  PiUnam  Court  of  Common  Pleas. 

Ptr  Curiam. — The  case  falls  within  both  Williams  v. 
The  NeW'Alba/ny  and  Salem  Railroad  (h^  5  Ind  B.  Ill, 
and  The  Lafayette  andlndUmapoKs  Railroad  Co.  v.  Shriner^ 
6  id.  141 ;  and  the  judgment  in  it  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  JR.  Eckels  and  D.  R  WHliamsofh  tor  the  appellant 


CoNKLiN  V.  Ooborn  and  Another. 

After  the  dissolntioii  of  a  partnerahip,  one  partner  can  not  bind  his  co-partner 

by  a  promissorf  note  in  the  name  of  the  firm. 
To  make  a  Toidable  contract  of  an  infant  binding  upon  him,  he  must  expresslj 

ratifj  it  after  he  attains  to  full  age;  and  a  ratification  will  not  be  inferred 

from  a  mere  acknowledgment  of  the  debt 
A  promise  to  paj,  or  a  direct  confirmation,  after  the  infimt  has  attained  to  fnll 

age,  is  eridence  of  snch  ratiflcatton. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.     ^^' 

Davison,  J. — O^ftomand  Hart  sued  WiUiam  EL  Conk' 
Un  and  Isaac  N.  Oaston^  upon  two  promissory  notes,  and 
for  goods  sold  and  delivered.    The  notes  are  as  follows : 

''  $133  80.  CincinnaH,  April  17,  1854.  Ninety  days 
after  date,  we  promise  to  pay  to  the  order  of  W.  E.  Og- 
ham Sf  Co.y  one  hundred  and  thirty-two  dollars  and  eighty 
cents,  for  value  received.     ConkUn  Sf  Oaston.^^ 

""$131  97.  Cincinnati^  May  16,  1854.  Ninety  days 
after  date,  we  promise  to  pay  to  the  order  of  W.  E.  Og' 
bom  Sf  Co^  one  hundred  and  thirty-one  dollars  and  ninety* 
seven  cents,  for  value  received.     Conklin  8f  OasUmP 

Under  the  charge  for  goods  sold  and  delivered,  the  plain- 
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May  Term,   tifis  filed  their  bill  of  particulars,  wherein  they  claim  264 
^^^'      dollars  and  77  cents. 


CoxKLiR         Gaston  was  defaulted.     ConkUn  appeared  and  answered 
OanoRK.     the  complaint.    His  answer  alleges — 

1.  That  he  did  not  execute  the  notes  in  suit,  or  either  of 
them,  nor  authorize  any  person  to  execute  the  same  for 
him,  and  that  they  are  not  his  act.  This  paragraph  is  ren- 
fied  by  the  defendant's  affidavit. 

2.  That  at  the  date  of  the  notes  he  was  a  minor,  under 
the  age  of  twenty-one  years. 

3.  That  each  and  every  allegation  in  the  complaint  is 
untrue. 

4.  That  at  the  time  of  the  purchase  of  the  goods  sned 
for,  he  was  a  minor,  under  twenty-one,  &c 

To  these  paragraphs  the  plaintiff  replied,  that  the  de^ 
fendant,  when  he  executed  said  notes,  was  not  a  minor; 
that  after  he  attained  the  age  of  twenty-one  years,  and  be- 
fore this  suit,  he  assented  to  and  ratified  the  promises  con- 
tained in  the  notes,  and  also  the  purchase  of  said  goods. 
The  Court  tried  the  cause,  and  found  for  the  plaintiffi; 
and  a  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  given  in  their  favor. 

The  record  contains  the  evidence.  It  was  proved  that 
the  defendant  was  not  of  full  age  until  the  9th  of  October^ 
1853;  that  he  was  a  member  of  the  firm  of  Chnklin  and 
Gdstofij  who  carried  on  business  at  Hagerstoum^  hi^&cma; 
which  firm  was  dissolved  about  the  first  of  February^  1854, 
when  the  defendant  left  Hagerstown^  and  did  not  afle^ 
wards  reside  there.  It  further  appears  that  the  notes  were 
given  for  the  same  store  goods  for  which  a  recovery  is 
sought  under  the  paragraph  for  goods  sold  and  delivered. 
And  it  is  proved  that  these  goods  were  purchased  in  Sep' 
teniber^  1853.  One  McFarland^  a  vtdtness,  testified  that  in 
January^  1855,  he  was  a  collecting  agent  for  ihe  plainti&, 
and,  as  such,  had  an  interview  with  the  defendant  in  rela- 
tion to  the  indebtedness  of  Conklin  and  GasUm  to  the 
plaintifis.  According  to  the  recollection  of  the  witness, 
defendant  acknowledged  his  indebtedness  to  the  plaintiffi, 
and  that  he  and  Gaston  were  partners  when  the  goods  were 
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bought.    He  would  make  no  definite  promise  to  pay  the   M^y  Term, 
notes,  though  witness  insisted  on  such  promise.    He  said       ^^^' 
"  perhaps  they  might  be  paid  some  time."    His  answers  to     Cowkus 
witness's  questions  were  evasive.     He  did  not  say  that  he     Ooborx. 
would  not  pay  the  notes,  nor  would  he  positively  promise 
to  do  so.     Hibbyy  another  witness,  testified  that  he  called 
on  the  defendant  in  February^  1856,  and  told  him  that  he, 
witness,  had  a  note  against  Conklin  and  Oastofij  upon 
which  he  was  authorized  to  take  a  judgment,  and  had 
talked  to  Oaston  about  the  note,  who  said  it  was  all  right 
Witness  also  told  the  defendant  that  Court  was  coming 
on,  and  he  would  like  to  have  a  judgment,  and  then  in- 
quired of  him,  what  he  would  do  about  the  note?     He 
replied,  ^  hold  on  a  while  and  I  will  see  about  it."     The 
defendant  did  not  say  to  either  of  the  witnesses  that  he  • 
had  not  executed  the  notes;  nor  did  he  say  that  he  was 
not  bound  to  pay  them. 

There  is  no  evidence  amounting  to  proof  that  Conklin 
executed  the  notes.  They  were  given  some  four  months 
after  the  dissolution  of  the  partnership;  and  the  default  of 
Gastofiy  in  connection  with  the  facts  proved,  admit  the 
inference  that  he,  in  the  name  of  Conklin  and  Gaston,  exe- 
cuted and  delivered  them  to  the  plaintifis.  As  a  general 
rule,  one  partner  has  no  right  to  bind  his  co-partner,  after 
dissolution,  by  promissory  note  in  the  name  of  the  firm, 
though  he  may  have  power  to  settle  all  demands  in  favor 
of  or  against  it  4  McLean  383.— 10  Barb.  570.— 1  Ind. 
R.  185.  These  notes  are  not  available  against  Conklin^ 
unless  he  has  ratified  and  confirmed  the  act  of  giving  them. 
On  this  point  there  is  no  sufficient  proof.  His  statements, 
as  they  occur  in  the  evidence,  viz.,  "perhaps  the  notes 
might  be  paid  some  time;''  '<hold  on  a  while  and  I  will 
see  about  it;"  fall  short  of  inducing  the  conclusion  that 
he  intended  to  ratify  their  execution,  or  admit  that  he  was 
bound  by  the  promises  which  they  contained. 

It  remains  to  be  considered  whether  Conklin,  after  ma- 
ture age,  ratified  and  confirmed  the  contract  for  the  pur- 
chase of  the  store  goods  charged  in  the  complaint?  This 
contract  was  voidable  merely,  not  void;  consequently,  it 
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Umy  Tflcm,   w'as  susceptible  of  ratification  witbont  any  new  oonaidcra- 
18S6.      tion. 


LxMOK  Was  the  contract  ratified  ?   Upon  this  subject  the  weight 


V. 


Tbxflb.  of  authority  seems  to  hold  that  such  ratification  must  be 
express.  It  may,  however,  be  proved  in  divers  ways;  bmi 
U  cannot  be  inferred  from  a  mere  acknowkdgmeni  of  ike 
debty  as  in  cases  on  the  statute  of  limitations.  A  {nromise  to 
pay  is  evidence  of  ratification;  so  is  a  direct  confiimatioii, 
though  not  in  words  amounting  to  a  direct  promise;  as  if 
the  party  should  say,  after  coming  of  age,  <'  I  do  ratify  and 
confirm,"  or, "  I  do  agree  to  pay  the  debt."  Thompson  v.  La^^ 
4  Pick.  48.  Apply  this  exposition  of  the  law  to  the  case 
made  by  the  evidence,  and  it  will  at  once  be  seen  that  h«e 
there  has  been  no  express  ratification.  The  language 
of  the  witness  is,  <'  defendant  acknowledged  his  indebted- 
ness to  the  plaintiffs;"  but  this  is  nothing  more  than  a 
mere  acknowledgment,  and  one  from  which  an  intent  to 
ratify  or  confirm  can  not  be  inferred.  This  condnsion 
acquires  additional  support  when  we  look  into  tiie  entire 
evidence.  As  a  whole,  it  plainly  shows  that  he  intended 
to  avoid  a  promise. 

We  are  of  opinion  that  the  finding  of  the  Court  is  ob- 
viously unsustained  by  the  proofs,  and  that  the  defendant 
is  therefore  entitled  to  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costsi 
Cause  remanded,  &c. 

J.  B.  Julian^  for  the  appellant. 


Lemon  v.  Temple  and  Another. 

Where  a  non-resident  plaintiff  is  under  a  rale  to  gire  secarity  for  costs  b j  a 
particular  day,  it  is  discretionary  with  the  Court  to  enlarge  the  role. 

The  payee's  possession  of  a  note  is  prima  fade  evidence  tliat  it  b  his,  Cfaoogh 
there  be  on  the  note  a  special  indorsement  to  a  third  person. 
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APPEAL  to  the  Putnam  Court  of  Ck)mmon  Pleas.  M»7  Term, 

Davison,  J. — Temple  and  Barker  sued  Lemon  upon  a      I806. 


promissory  note  for  the  payment  of  801  dollars.  The  note  Lemok 
is  dated  ^Philadelphia^  February  10, 1853,"  payable  to  the  tsxplb. 
order  of  the  plaintiffs  nine  months  after  date,  at  the  branch 
of  the  state  bank  of  Indiana  at  Indianapolis^  with  cuirent  Mondag^ 
rate  of  exchange  on  Philadelphia,  The  complaint  charges 
that  the  note,  when  it  became  due,  was  presented  at  said 
branch  bank,  and  then  and  there  duly  protested  for  non- 
payment; and  that  the  current  rate  of  exchange  between 
Indianapolis  and  Philadelphia^  was,  at  that  time,  one  per 
centum,  &c.  The  defendant  answered,  1.  That  the  note 
is  usurious,  in  this,  the  rate  of  exchange  is  by  that  amount 
more  than  six  per  centum  per  annum  on  the  debt,  &c.  2. 
There  was  no  presentation  or  protest  as  alleged,  &c.,  or 
notice  thereof.  The  reply  led  to  issues,  ice*  By  consent 
of  parties,  the  cause  was  submitted  to  the  Court,  who 
found  for  the  plaintiffs;  and,  over  a  motion  for  a  new  trial, 
there  was  judgment,  &c. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  on  the  calling  of  the  cause,  it  being  admitted  that  the 
plaintifiEs  resided  in  the  state  of  Pennsylvania,  the  defend- 
ant  moved  for  a  rule  against  them  for  security  for  costs. 
The  motion  was  sustained,  and  the  plaintiffs  were  ordered 
to  give  such' security  on  the  calling  of  the  cause  on  ^* to- 
morrow morning,"  being  the  morning  of  the  next  day  of 
the  same  term  at  which  said  order  was  made.  The  cause 
having  been  called  at  the  time  designated,  and  no  bond 
for  costs  having  been  given,  the  defendant  moved  to  dis- 
miss the  suit,  but  his  motion  was  overruled;  and  without 
any  cause  being  shown  by  the  plaintiffs  for  failing  to  file 
such  bond  according  to  the  order  of  the  Court,  further 
time  was  given  to  file  it;  whereupon  the  plaintiffs  filed  a 
bond  for  costs  in  open  Court;  to  the  filing  of  which  the 
defendant  then  objected,  but  the  objection  was  not  sus- 
tained. In  this  ruling  we  perceive  no  available  error.  The 
mle  of  practice  is,  that  ^Hhe  suit  shall  not  be  dismissed  for 
want  of  such  bond,  if  the  plaintiff  will  file  one  in  open 
Court,  upon  being  ordered  to  do  so."    2  B.  S.,  pp.  127, 128. 
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Mar  Tenii,   No  injury  could  hare  resulted  to  the  defendant  from  the 


1856. 


action  of  the  Court,  as  the  bond  was  filed  on  the  day 
Lemon  named  in  the  order,  upon  the  decision  of  his  motion  to 
Tkmplb.  dismiss  the  suit,  and  it  ^<  included  all  previous  costs."  li, 
128.  Moreover,  to  allow  further  time  for  the  performanoe 
of  the  order,  was  a  matter  plainly  within  the  discretiottaiy 
power  of  the  Court.  4  Blackf.  9.  That  power,  in  this 
instance,  has,  in  our  opinion,  been  properly  exercised. 

The  note,  it  appears,  was  indorsed  by  the  plaintiffs;  and 
on  that  account,  the  defendant  objected  to  its  admission 
as  evidence  on  the  trial;  but  the  objection  was  correcdy 
overruled.  The  payee's  possession  of  a  note  is  prima  facie 
evidence  that  it  is  his,  though  there  be  on  the  note  a 
special  indorsement  to  a  third  person.  3  Wheat.  172. — 
5  Blackf:  160. 

The  third  assignment  of  error  is  thus  stated:  ^'On  the 
question  of  usury,  the  finding  of  the  Court  should  have 
been  for  the  defendant."  The  note,  it  will  be  seen,  was 
payable  at  nine  months,  ''with  current  rate  of  exchange 
on  Philadelphia  f^  but  it  contains  no  stipulation  for  the 
payment  of  interest  during  the  period  of  forbearance,  nor 
does  it  on  its  face  show  an  agreement  to  pay  for  such  for- 
bearance an  amount  over  the  statutory  rate  of  interest 
From  the  note  itself,  it  can  not  be  inferred  that  the  parties 
intended  to  violate  the  statute;  and  though  it  was  compe- 
tent for  the  defendant  to  have  proved  that  the  words 
''with  current  rate  of  exchange  on  Philadelphia^*^  vtrere  de- 
signed as  a  cover  for  usury,  yet  there  is  no  evidence  in  the 
record  in  the  slightest  degree  tending  to  show  the  transact 
tion  illegal.  In  the  absence  of  such  proof,  the  finding  of 
tlfe-pourt  must  be  adjudged  correct 

PetiCuriam. — The  judgment  is  affirmed,  with  6  per  cent 
da^^ges  and  costs. 

D.  R.  Eckels  and  D.  E.  Williamsonj  for  the  appellant 
'    '*• '  H.  C.  Newcomb  and  J.  &  Harvey^  for  the  appellees. 
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May  Tom, 
1856. 


Williams  and  Others  v.  Smith. 

WlIXIAMB 

T. 

A,  rented  land  to  B,,  with  a  stiptdatioii  that  B.  should  pay  to  ^.  a  third  of  ihe       Smith. 
wheat  to  be  raised,  "in  the  half  bushel."    Hdd,  that  nntil  the  wheat  was 
dcliTered  to  A.,  it  was  not  subject  to  be  levied  npon  by  an  ezecndon  against  A. 


APPEAL  £rom  the  La  Orange  Circuit  Court.  Monday, 

Davison,  J. — This  was  an  action  against  a  constable 
and  his  sureties,  on  his  official  bond.  The  IxHid  was  con-* 
ditioned  in  the  usual  form,  for  the  faithful  discharge  of  the 
duties  of  the  constable,  &c. 

The  complaint  charges  that  BushneUj  the  relator,  on  the 
14th  of  November^  1846,  recovered  a  judgment  before  a 
justice  of  the  peace,  against  one  William  VeUe^  for  100 
dollars;  that  a  writ  of  execution  was  issued  on  said  judg- 
ment, and  delivered  to  the  constable,  &c.  Three  breaches 
are  assigned : 

1.  That  the  constable  did  not  make  the  money,  or  any 
part  of  it. 

2.  That  he  did  not  return  the  writ  within  one  year  from 
the  time  it  was  delivered  to  him. 

3.  That  the  constable  having  levied  on  Velie^s  property, 
neglected  to  take  the  same  into  his  custody,  or  to  take  a 
bond  for  its  delivery  on  the  day  of  sale,  and  also  neglected 
and  refused  to  advertise  and  sell  said  property  as  required 
by  law.  Proper  issues  being  made,  the  case  was  submitted 
to  a  jury,  who,  upon  the  third  breach,  found  for  the  plain- 
tiff 80  dollars,  and,  over  a  motion  for  a  new  trial,  there  was 
judgment  on  the  verdict. 

In  the  record,  there  is  a  bill  of  exceptions,  whicl 
that  the  property  levied  on  by  the  constable,  consisi 
quantity  of  wheat;  and  that  the  defendant,  at  the 
time,  moved  the  Court  to  charge  the  jury,  that 
were  satisfied  from  the  evidence  that  the  wheat 
tion  was  a  portion  of  a  crop  raised  by  one  Birdsatty 
tenant  of  Veliey  the  execution-defendant,  and  that,  by  the 
terms  of  the  letting,  BirdsaU  was  to  pay  one-third  of  the 
crop  raised,  in  kind,  payable  in  the  half  bushel,  the  wheat 
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May  Term,  go  raised  by  the  tenant  would  be  his  property,  and  not 
^^^*  subject  to  the  execution,  until  it  was  delivered  by  him  to 
FmssoH  Fc/fc."  This  instruction  was  refused,  and  its  refusal  raises 
Thx  Statb.  the  only  question  in  the  case. 

We  think  the  Court  erred.  The  execution-defendant 
could  have  no  valid  title  to  the  wheat,  until  it  was  de- 
livered to  him  in  some  mode  known  to  the  law.  It  is 
often  a  matter  of  some  difficulty  to  ascertain  what  partic- 
ular facts  amount  to  a  delivery;  but  the  case  stated  by 
the  instruction  admits  of  no  doubt.  After  the  wheat  was 
harvested,  it  remained  the  property  of  the  tenant  until  it 
was  threshed,  measured,  and  one-third  of  it  set  apart  for 
his  landlord.  At  least  until  that  was  done,  it  was  not 
subject  to  the  execution.  2  Hill  137. — 10  Barb.  95. — Long 
on  Sales,  267,  et  seq^ — 1  Ind.  B,  554. — 2  Kenfs  Conun. 
49a— 4  Ind  B.  146. 

Per  Curiam4 — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

JB.  Brackenridge,  for  the  appellants. 

X  B.  Howe^  for  the  appellee. 


Peterson  v.  The  State, 


PR>B6cation,  nnder  the  first  section  of  the  liqnor  set  of  185S,  for  letsliBg 
fipiritaoas  liquor.  Neither  the  affidavit  nor  informalion  alleged  thai  the 
liqnor  was  not  sold  for  sacramental,  chemical,  mechanical,  medicmal  or 
cnlinarj  purposes.  Heldt  tibat  a  motion  to  quash  the  information  was  pio- 
perly  sustained. 

Mondaif,  APPEAL  jfrom  the  Perry  Circuit  Court 

Davison,  J. — Tliis  was  a  prosecution  for  retailing  spirit 
uous  liquors  without  license,  under  an  act  of  1853.  Mo- 
tion to  quash  the  information  overruled.  The  defendant 
was  found  guilty,  and  judgment  given  for  the  state. 


OF  THE  STATE  OP  INDIANA.  561 

The  first  section  of  the  above  act  provides,  that  no   May  Term, 
person  shall  retail  spirituous  liquors  without  license,  &c,       ^^^' 
"except  for  sacramental,  chemical,  mechanical,  medicinal    Mobrisox 
or  culinary  purposes."     Neither  the  affidavit  nor  informa-    Guddov^ 
tion  negatives  the  exception.     It  follows  that  the  motion 
to  quash  should  have  been  sustained.     Acts  of  1853,  p. 
87.-4  Ind.  R.  601,  602,  603. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

B.  Smithj  for  the  appellants. 


Morrison  v.  Gliddon. 

If  A,  execato  a  bond  to  B,,  conditioned  for  the  conveyance  of  land  on  a  daj 
ppocifiod,  but  do  not  tender  the  conveyance  until  after  the  day  has  expired, 
or  show  some  legal  excuse  for  the  omission,  he  can  not  afterward  maintain 
an  action  at  law  upon  a  note  given  for  the  pnrchase-money,  though  before 
Boit  he  had  tendered  the  conveyance. 

Under  the  former  practice,  a  claim  oonld  not  be  pleaded  as  a  setKiff,  unless  the 
defendant  could  have  maintained  a  suit  upon  it  at  law. 

APPEAL  from  the  Wayne  Circuit  Court  Mondmf^ 

Davison,  Jw — This  was  an  action  of  debt,  commenced  on 
the  31st  of  May^  1853,  by  OUddon  against  Morrison^  on  a 
promissory  note  for  the  payment  of  100  dollars.  The  note 
is  dated  March  23, 1850,  and  payable  two  years  after  date. 
Plea,  that  the  plaintiff,  at  the  commencement  of  the 
present  suit,  was  indebted  to  the  defendant  100  dollars, 
with  interest  from  the  22d  of  February^  1845,  by  promis- 
sory note  of  that  date,  executed  by  the  plaintiff,  and  pay- 
able to  one  Jackson^  at  two  years,  and  by  him  on  the  25th 
of  November^  1850,  assigned  to  the  defendant;  which  sum 
and  interest  exceed  the  amount  claimed  by  the  plaintiff! 
Replication,  that  the  note  set  up  in  the  plea  was  given 
by  the  plaintiff  to  said  Jackson  for  a  part  of  the  purchase- 
money  of  lots  nine,  ten  and  eleven,  in  block  one,  in  Cbm- 
VoL.  VIL— 36 
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Mmj  Tenn,   bridge  City;  that  when  it  was  given,  Jackson  executed  to 

^^^*      the  plaintiflf  a  bond,  conditioned  that  he  wonld,  on  or 

MoBKismi    before  the  23d  of  February^  1848,  make  and  deliver  to  the 

Oltbdoit.    plaintiff  a  good  and  snfficient  deed  in  fee  for  said  real 

estate.     Averment,  that  Jackson  did  not,  on  or  before  the 

said  23d  of  Februarpy  make  or  offer  to  make  such  deed 

To  this  the  defendant  rejoined,  that  prior  to  this  snit,  Jad> 

son  tendered  to  the  plaintiff  a  deed  for  the  property  named 

in  the  replication,  and  offered  to  deliver  the  same  to  him, 

if  he  wonld  pay  the  balance  of  the  purchase-money  due 

for  the  above  lots,  including  the  note  described  in  the  plea; 

and  the  defendant  brings  the  same  deed  into  Comt  for  the 

plaintiflf  if  he  will  pay,  &c.    Demurrer  to  the  rejoinder 

sustained,  and  judgment  for  the  plaintiff. 

This  suit  was  commenced  and  conducted  under  the  old 
system  of  procedure.  We  are  therefore  led  to  inquire, 
whether,  in  accordance  with  that  system,  the  rejoinder  is  a 
sufficient  answer  to  the  replication.  No  claim  can  be 
pleaded  as  a  set-ofi^  or  filed  in  bar  of  an  action  at  law, 
unless  it  is  of  such  a  nature  that  the  defendant  can  sue 
for  and  recover  it  by  a  suit  in  a  Court  of  law.  MtBrnm  v, 
Ouyther^  8  Gill  92.  It  follows  that  the  note  offered  in  set- 
off is  not  an  available  defence,  unless,  at  the  conunence- 
ment  of  this  suit,  it  was  a  recoverable  demand.  The  repli- 
cation shows  that  the  note  was  given  for  real  estate,  which 
Jackson^  the  payee,  bound  himself  to  convey  within  a 
specified  period.  True,  the  note  was  payable  at  least  one 
year  prior  to  the  time  stipulated  for  the  conveyance;  but 
it  was  not  sued  upon,  and  the  time  within  which  the  deed 
was  to  have  been  made  having  expired,  the  case  stands  on 
the  same  ground  on  which  it  would  have  stood  had  the 
original  contract  made  the  delivery  of  a  conveyance  and 
the  payment  of  the  note  simultaneous  acts.  7  Black! 
408.  At  law,  time  is  of  the  essence  of  the  contract  The 
day  for  the  performance,  in  thb  case,  was  the  22d  of  Feb- 
fwiryy  1848.  If  a  deed  was  not  tendered  on  that  day,  the 
defendant's  remedy  at  law  on  the  note  was  forfeited,  and 
the  plaintiff  had  a  right  to  view  the  contract  as  rescinded. 
7  Blackf.  237.     These  principles  accord  with  the  repeated 


OF  THE  STATE  OF  INDIANA.  563 

decisions  of  this  Ck)iirt,  and  when  applied  to  the  present    May  Term, 
case,  it  will  at  once  be  seen  that  the  rejoinder  is  defective.       ^^56. 
It  was  not  enough  for  the  defendant  to  aUege  that  a  deed       Kbck 
was  tendered  prior  to  the  suit;  but  he  should  have  averred  Dericksok. 
the  making  or  offer  to  make  a  deed  on  the  22d  of  Feb- 
rvarp,  1848,  or  some  legal  matter  of  excuse  for  the  failure. 
Having  failed  so  to  aver,  his  rejoinder  must  be  adjudged 
insufficient. 

Per  Curiam^ — The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

X  Rariden,  for  the  appellant. 

O.  P.  Morton  and  L.  Develin,  for  the  appellee. 


Keck  v.  Derickson. 

CompUint  for  slander.  The  words  were  not  actionable  in  tfaemselTes,  bnt  ex- 
trinsic fiu^  were  arerred  which  showed  them  to  be  so.  Verdict  and  jndg- 
ment  for  the  plaintiff.  The  evidence  was  not  set  oat  in  the  record.  Held, 
that  It  must  be  presmned  that  the  extrinsic  &cts  were  proyed  which  rendered 
the  words  actionable. 

APPEAL  from  the  Shelby  Circuit  Court.  Monday^ 

Davison,  J. — Derickson  was  the  plaintiff  below,  and  '^""*^- 
Keck  the  defendant  The  declaration  was  filed  under  the 
old  system  of  procedure,  and  contains  four  counts.  The 
first  and  second  are  for  slander.  The  third  is  for  a  mali- 
cious prosecution  for  larceny.  The  fourth  charges  the  de* 
fendant  with  having  maliciously,  and  without  any  reason* 
able  or  probable  cause,  prosecuted  the  plaintiff  before  a 
justice,  for  surety  of  the  peace. 

In  the  record  there  is  a  bill  of  exceptions,  wherein  it  is 
shown  that  the  Court,  at  the  instance  of  the  defendant, 
instructed  the  jury  that  if  they  found  for  the  plaintiff,  they 
should  find  specially  as  follows : 
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Kay  Term,       1.  Upon  what  they  do  find,  whether  on  the  conntB  for 
^^^'      Blander  or  for  malicious  prosecntion? 
Kick  2.  K  upon  the  counts  for  slander,  then  upon  what  set 

DsRicKsoii.  or  sets  of  words? 

3.  If  upon  the  charge  of  malicious  prosecution,  then 
upon  which  of  the  counts? 

4  Was  there  or  not  probable  cause  for  the  prosecntion? 

5.  Did  the  defendant  commence  and  conduct  such  pro- 
secution from  motives  of  malice,  or  because  he  honestly 
thought  the  charge  true,  and  had  reasonable  or  probaUe 
cause  to  believe  it? 

The  following  is  the  verdict:  ^  On  the  first  and  second 
counts,  and  on  these  sets  of  words,  viz.,  *  Andrew  Deride- 

son  and  Oeorge  Umphries  are  the  d d  rascals  w^ho  took 

my  (meaning  the  defendant's)  money;'  ^Andrew  Derickson 
and  Oeorge  Umphries  are  the  very  men  that  took  or  got 
my  (meaning  defendant's)  money;'  we,  the  jury,  find  for 
the  plaintiff,  and  assess  his  damages  at  300  dollars^ — Upon 
the  third  count,  we,  the  jury,  find  the  defendant  guilty  of 
malicious  prosecution,  and  assess  the  plaintiff's  damages 
at  one  cent  And  on  the  fourth  count,  we,  the  jury,  believe 
that  the  defendant  had  probable  cause  for  the  prosecutioa 
We  believe  that  he  commenced  and  carried  on  said  prose- 
cution in  good  faith,  and  believed  the  charge  to  be  true." 
The  defendant  moved  to  set  aside  the  verdict,  and  for  a 
new  trial;  but  his  motion  was  overruled,  and  judgment 
was  rendered  on  the  verdict. 

For  error  it  is  alleged — 

1.  That  the  jury  have  failed  to  find  specifically  on  all 
the  points  demanded  by  the  defendant  and  directed  by  the 
Court;  that  they  have  found  the  defendant  guilty  on  one 
count  for  malicious  prosecution,  and  also  that  there  was 
probable  cause,  &c. 

We  do  not  so  understand  the  verdict.  On  the  third 
count  the  jury  found  the  defendant  guilty,  and  assessed 
the  plaintifi^s  damage  at  one  cent,  which  the  record  shows 
was  afterwards  remitted.  Upon  this  count  they  are  silent 
as  to  whether  there  was  or  was  not  probable  cause.  But 
on  the  fourth  count,  which  we  have  seen  charged  the  de- 
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fendant  with  having  prosecnted  the  plaintiff  before  a  justice  May  Term, 
for  surety  of  the  peace,  the  jury  do  find  that  the  defend-      iS56. 
ant  had  probable  cause  for  such  prosecution,  and  do  not     Bbattt 
find  him  guilty.     The  verdict,  it  seems  to  us,  substantially  Kbaubkopf. 
accords  with  the  instructions  of  the  Court 

2.  It  is  insisted  that  the  sets  of  words  upon  which  the 
finding  of  the  jury  is  predicated,  are  not  actionable.  In 
themselves  they  are  not;  but  these  words  may  have  de- 
rived a  slanderous  import  from  extrinsic  facts.  Such  facts 
are  sufficiently  averred  in  the  declaration,  and  the  evidence 
given  on  the  trial  not  being  in  the  record,  we  will,  in  favor 
of  the  verdict,  presume  that  they  were  proved. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

T.  A.  Hendricks  and  M.  M.  Ray^  iot  the  appellant. 

TF.  J.  PeasleCy  for  the  appellee. 


Beatty  v.  Erauskopf  and  Another. 

Complaint  for  the  recoyerj  of  a  town  lot.  Answer,  setting  np  a  daun  thereto 
under  a  purchase  at  a  sale  for  taxes  made  in  January,  1851,  for  delinquent 
taxes  of  the  year  1849,  assessed  against  the  lot  as  the  property  of  the  plain- 
tiflf.  Reply,  that  during  all  the  year  1849,  there  was  personal  property  on 
the  lot  of  which  the  taxes  might  have  been  levied,  &c.  There  haTing  been 
a  statute  authorizing  taxes  to  be  levied,  &c.,  after  the  first  day  of  January 
next  after  they  were  returned  delinquent,  hdd,  on  demurrer,  tiiat  the  reply 
was  insufficient. 

APPEAL  from  the  Miami  Circuit  Court  Wednesday, 

€rooKiNs,  J. — This  was  an  action  by  the  appellant  against     *^ 

the  appellees,  to  recover  a  lot  of  ground  in  the  town  of 

Peru. 

The  complaint  is  in  the  usual  form  for  the  recovery  of 

real  property,  claiming  the  lot  in  fee.     The  defendants 
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Umj  Term,  answered  in  four  paragraphs,  of  which  the  third  only  need 
^^^*  be  noticed.  It  sets  up  a  daim  to  the  lot  under  a  purchase 
Bbattt  at  a  sale  for  taxes,  made  in  January^  1851,  for  delinquent 
KxAirsKOPF.  taxes  of  the  year  1849,  assessed  against  the  lot  as  the  pro- 
perty of  the  plaintiff.  To  this  the  plaintiff  replied,  tiiat 
during  all  the  year  1849,  a  tenant  (whether  of  the  plaintiff 
or  some  one  else  is  not  stated)  was  in  possession  of  the 
lot,  who  had  at  all  times  a  large  amount  of  personal  pro> 
perty  thereon,  of  which  the  taxes  might  have  been  levied. 
It  is  not  averred  that  he  owed  for  rent  of  the  lot  To  this 
reply  the  Circtdt  Court  sustained  a  demurrer,  and  gave 
judgment  for  the  defendant. 

Section  56,  p.  218,  R.  S.  1843,  provides  that  in  case  any 
person  shall  refuse  or  neglect  to  pay  the  taxes  imposed  on 
him,  the  county  treasurer  shall,  after  the  first  day  of  De- 
eembevy  levy  the  same,  together  with  five  per  cent,  damages, 
and  the  costs,  &c.,  by  distress  and  sale  of  the  goods  and 
chattels  of  such  person  as  ought  to  pay  the  same,  where- 
soever  the  same  may  be  found  within  the  county.  See> 
tion  161,  p.  234,  of  the  same  statute,  provides  that  when 
the  taxes  on  any  real  estate  shall  have  been  coUected  of 
any  occupant  or  tenant,  and  any  other  person,  by  agree- 
ment or  otherwise,  ought  to  pay  such  tax,  or  any  part 
thereof,  such  occupant  or  tenant  shall  be  entitled  to  reco- 
ver by  action,  the  amount  which  such  person  ought  to 
have  paid,  or  to  retain  the  same  firom  any  rent  due  or  ac- 
cruing from  him  to  such  person,  for  the  land  so  taxed. 

The  question  which  the  parties  have  discussed,  does  not 
arise  in  this  record.  The  pleader  who  drew  the  reply,  pro- 
bably overlooked  a  subsequent  statutory  provision  chang- 
ing the  time  of  making  a  distress  firom  the  first  of  Decemr 
ber  to  the  first  of  January^  Laws  of  1844,  p.  102.  Under 
that  statute,  however  it  might  have  been  under  the  former, 
the  reply  is  clearly  bad,  because  it  does  not  show  that  there 
was  property  of  any  person  upon  the  premises,  at  a  time 
when  a  distress  could  have  been  made. 

As  the  judgment  must  be  affirmed,  we  will  not  antici- 
pate questions  which  may  arise  in  another  suit. 
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Per  Curiam* — The  jndgment  ie  affinned  with  costs.  ^^y  "^^n* 

A  A.  Cdky  K  T.  Dickey  and  EL  P.  Biddle,  for  the  ap-      ^8^* 
pellant.  Bxobaumov 

N.  O.  Boss  and  jR.  P.  Effinger^  tot  the  appellees.  Babub. 


Richardson  v.  Barker. 


In  ftn  action  for  slander,  evidence  of  Ae  witnesMS  who  heard  Ae  woids  spo* 
ken,  that  they  did  not  believe  them,  is  not  admissible  in  mitigaition  of  dam- 
age*. 

Under  an  answer  in  general  denial  of  a  complaint  for  slander,  the  defendant 
maj  prove,  in  mitigation  of  damages,  a  declaration  of  the  plaintifT  that  he 
had  not  been  Injured  by  the  speaking  of  the  words. 

APPEAL  from  the  Hendricks  Circuit  Court  Wednmday, 

GooKiNSy  J. — This  was  an  action  by  Barker  against  "^ 
Richardson^  for  verbal  slander.  The  plaintiff  obtained  a 
verdict.  Motion  for  a  new  trial  overruled,  and  judgment. 
On  the  trial,  after  the  plaintiff  had  closed  his  evidence, 
the  defendant  offered  to  prove,  by  the  plaintiff's  witnesses, 
in  mitigation  of  damages,  that  they  did  not  believe  what 
the  defendant  had  told  them,  in  reference  to  the  plaintiff. 
He  also  offered  to  prove  by  other  witnesses  that  the  plain- 
tiff had  said  he  was  not  injured  by  the  speaking  of  the 
words  by  the  defendant,  set  forth  in  the  complaint.  The 
Court  excluded  this  evidence,  as  a  bill  of  exceptions  states, 
on  tiie  ground  and  for  the  reason  that  the  proof  was  inad* 
imssible  under  the  issue  joined  between  the  parties.  The 
only  issue  on  the  recwd  was  the  defendant's  denial  of  the 
matters  contained  in  the  complaint.  We  have  the  follow- 
ing statutory  provisions,  which  bear  upon  the  question: 
The  2  B.  S.,  p.  44,  s.  74,  provides  that  matters  alleged  in 
the  complaint,  and  not  specifically  denied  by  the  answer, 
shall  be  taken  as  true;  but  allegations  of  value  or  amount 
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Mfty  Term,  of  damage,  shall  not  be  considered  as  trae  by  the  faflme 
^^^*  to  controvert  them.  The  same  statute,  p.  46,  s.  91,  is  as 
BicHAHDsoN  follows:  UudcT  a  mere  denial  of  anj  allegation,  no  evi- 
Baiiur.  dence  shall  be  introduced  which  does  not  tend  to  negative 
what  the  party  making  the  allegation  is  bound  to  prove. 
Sec  90.  In  the  construction  of  a  pleading  for  the  purpose 
of  determining  its  effects,  its  allegations  shall  be  liberally 
construed,  with  a  view  to  substantial  justice  between  the 
parties.  These  provisions  apply  to  actions  generally.  There 
is  also  the  87th  section,  which  applies  to  this  class  of  ac- 
tions. It  provides  that  in  all  actions  for  libel  ot  slander, 
the  defendant  may  allege  the  truth  of  the  matter  chained 
as  defamatory,  and  mitigating  circumstances  to  reduce  the 
damages,  and  give  either  or  both  in  evidence. 

Suppose  the  evidence  offered  admissible  under  any  form 
of  pleading,  the  question  is,  was  it  admissible  under  a  gene* 
ral  denial?  We  think  it  was.  Damages  were  the  sole 
object  of  the  suit,  and  the  amount  of  them,  after  the  plain- 
tiff  had  proved  the  speaking  of  the  words,  was  the  only 
matter  to  be  found.  This  the  pleadings  did  not  admit.  If 
the  defendant  had  been  put  to  his  answer,  what  could  he 
have  alleged  as  a  mitigating  circumstance  to  authorize  the 
introduction  of  this  evidence?  Not  that  the  plaintiff  had 
said  he  was  not  injured;  for  it  is  the  ofBce  of  pleadings  to 
allege  facts,  not  the  evidence  which  proves  them.  All  that 
he  could  have  alleged,  then,  was  that  the  plaintiff  was  not 
injured  to  the  extent  claimed.     This  his  general  denial  did 

Where  the  matter  relied  on  in  mitigation  of  damages 
consists  of  facts,  and  not  the  mere  evidence  of  them,  such 
as  that  the  plaintiff  was  a  person  of  bad  character,  accord- 
ing to  Woods  V.  Anderson^  5  Blackf.  598,  or  that  there  was 
a  general  suspicion  of  the  plaintiff's  guilt  of  the  crime 
charged,  according  to  Hcfison  v.  Veatch,  1  id.  369,  perhaps 
the  defendant  would  be  required,  under  the  87th  section, 
to  set  up  the  matter  in  his  answer. 

We  are  next  to  consider  whether  the  evidence  otkted 
was  admissible  under  any  form  of  pleading.  The  first 
part  of  it,  that  is,  that  the  witnesses  who  heard  the  slander 
did  not  believe  it,  was  clearly  not  admissible.    We  do  not 
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know  whether  this  offer  was  based  npon  the  defendant's   May  Term, 
bad,  or  the  plaintiff's  good  character.     If  the  former,  we       J^oSS. 
know  of  no  rule  that  would  authorize  a  defendant  to  prove  Biohabmow 
that  he  was  unworthy  of  belief,  to  mitigate  the  force  of  a     BARxsm. 
false  and  malicious  charge.     If  the  latter,  we  are  as  little 
disposed  to  establish  a  rule  that  a  man's  exalted  chcuracter 
and  moral  worth  shall  be  the  occasion  of  permitting  every 
one  to  slander  him  with  impunity,  merely  because  such 
false  and  malicious  charges  will  not  be  believed. 

The  plaintiff's  statement  that  he  was  not  injured,  we 
think  was  admissible.  The  general  rule  is,  that  the  decla- 
rations of  a  pcurty  against  his  own  interest,  are  evidence 
for  his  adversary.  "We  see  no  reason  why  this  case  should 
form  an  exception.  How  much  the  plaintiff  may  have 
known  about  the  effect  of  the  slander,  is  not  for  us  to  de- 
termine. -He  assumed  to  know  something  about  it,  and 
the  jury  were  competent  to  weigh  that  declaration  vdth 
all  the  other  evidence  in  the  case. 

The  appellee  objects  that  the  bill  of  exceptions  does  not 
show  that  the  ruling  of  the  Court,  in  excluding  this  evi- 
dence, was  excepted  to  at  the  proper  time.  The  2  R.  S., 
p.  115,  s.  343,  contains  the  following :  "  The  party  object- 
ing to  the  decision,  must  except  at  the  time  the  decision  is 
made ;  but  time  may  be  given  to  reduce  the  exception  to 
writing,"  &c.  The  cases  of  Jones  v.  Vcm  Patten^  3  Ind.  R. 
107,  Roberts  v.  Exggins^  5  id,  542,  and  Weatherly  v.  H^ 
gins^  6  id.  73,  require  that  it  should  appear  by  the  record, 
that  the  exception  was  taken  at  the  time  the  decision  was 
made.  The  language  of  this  bill  of  exceptions  is  not  as 
explicit  as  it  might  have  been;  but  we  think  that,  taken 
altogether,  it  shows  that  the  exception  was  taken  at  the 
proper  time. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  C.  Newcomb  and  J.  &  Harvey ^  for  the  appellant. 

C.  C.  Nave  J  for  the  appellee.  » 
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Quick  and  Another  v.  White- Water  Township. 

Bj  the  school  law  of  1855,  the  amount  deriyed  from  taxation  for  dlstribntion 
for  school  porposes,  moat  be  distributed  with  the  school  funds  therein  speci- 
fied. 

Upon  generel  principles,  and  where  there  is  no  constitutional  restriction,  tiie 
power  of  the  legislatare  department  is  complete,  and  its  discretion  nnoontrol- 
leble,  in  disposing  of  the  reyennes  of  the  state. 

The  constitution  reqniree  that  the  interest  derived  from  the  oongressiooel 
township  ftmd,  shall  be  distribated  to  or  remain  with  the  eongresaiooal 
townships  alike  oneqnallj  as  the  fond  is  itself  nneqnal  as  between  sndi 
townships. 

Bj  the  constitution,  the  proceeds  of  the  entire  common  sdiool  fund  (of  whidi 
the  congressional  township  fund  is  to  be  considered  in  the  distribution  t 
part)  are  so  to  be  distributed  as  to  produce  equality  and  unifozmitj  in  tfae 
school  system  throughout  the  state. 

The  proceeds  of  said  fund,  other  than  the  interest  on  the  congressional  town- 
ship fund,  must,  therefore,  under  the  constitution,  be  unequally  distributed,  in 
order  to  produce  the  equality  required  by  the  eonstitntion  in  the  final  result 

If  two  provisions  of  a  constitution  are  irreconcilably  repugnant,  that  which  is 
last  in  order  of  time  and  in  local  position,  shall  be  preferred. 

The  school  law  of  1855  conforms  to  the  spirit  of  the  constitution,  in  the  mode 
of  distributing  the  school  fbnd  among  the  seyeral  dyil  townshipe. 

The  school  law  of  1855  does  not  conflict  with  any  act  of  oongreee,  aa  it  does 
not  undertake  to  yary  the  distribution  of  the  congressional  township  fund 
from  the  conditions  of  the  grant. 

APPEAL  from  the  FratMin  Circuit  Court 
Perkinbi  Jd — Complaint,  and  prayer  for  an  injunction 
restraining  the  auditor  and  treasurer  of  Franklin  county 
from  distributing  the  school  fund,  in  said  county,  in  ac- 
cordance with  the  provisions  of  the  school  law  of  1855. 
The  complaint  is  by  WhUe'WiUer  township,  who,  as  plain- 
tiff, says,  that  she  was  the  owner  of  section  sixteen  in  said 
township — a  congressional  township-t-and,  in  1836,  sold 
the  same  for  7,423  dollars  and  36  cents,  which  sum  has 
since  been  administered  so  that  the  interest  has  been  ap- 
plied to  the  support  of  common  schools  in  the  township. 
The  complaint  then  proceeds — 

^  And  the  said  plaintiff  alleges  that  the  annual  sum  col- 
lected for  distribution  for  school  purposes  in  said  town- 
ship, of  the  interest  accrued  on  the  said  fund,  up  to  the 
3d  Monday  of  May^  1855,  amounts  to  the  sum  of  435  dol- 
lars and  17  cents,  which  last-named  sum  is  in  the  hands 
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and  cnstody  and  under  the  control  and  management  of  H»y  'I'enn, 
the  defendants  to  this  complaint.  •'•°^^' 

''And  the  plaintiff  complains  that  said  congressional  Quick 
township  remained,  under  the  law  of  the  state,  a  body  Whitb* 
corporate  and  politic,  until  the  passage  of  the  school  law  xoinrraip 
of  June  14, 1852,  by  the  general  assembly  of  LuUandj  enti- 
tled 'an  act  to  provide  for  a  general  and  uniform  system 
of  common  schools  and  school  libraries,  and  matters  pro- 
perly connected  therewith,'  when  the  corporate  powers  of 
the  said  congressional  township  were  repealed,  and  the 
said  plaintifl^  by  virtue  of  the  general  laws  of  the  state, 
WES  erected  into  a  body  corporate  and  politic;  and  the 
plaintiff  avers  that  the  geographical  Umits  of  the  said 
WhUe'Water  township,  in  Franklin  county,  are  identically 
the  same  with  those  of  said  congressional  township  num- 
ber nine,  range  number  one,  &c.;  and  that  the  inhabitants 
of  said  WhUe-Waier  township  (the  plaintiff  herein)  are  the 
owners  of  said  congressional  township  fund,  and  are,  for 
the  present  year,  ending  on  the  3d  Monday  of  May,  1855, 
entitled  to  distribution  among  them  of  said  sum  of  435 
dollars  and  17  cents,  for  common  school  purposes  in  the 
said  township. 

"And  said  plaintiff  further  shows  that,  as  nearly  as  can 
be  ascertained,  and  taking  the  report  of  the  superintendent 
of  public  instruction  of  this  state,  of  Janwury  19th,  1855, 
as  the  basis  of  the  estimate,  there  are  in  said  Whiit'-Waier 
township,  six  hundred  and  eight  children  legally  entitied 
to  distribution  of  the  school  fund,  and  that  thus  the  pet 
eigrita  distribution  of  said  sum  of  435  dollars  and  17  cents, 
among  said  children  in  said  township,  for  the  current 
year,  as  aforesaid,  amounts  to  a  fraction  over  71  cents,  out 
of  said  congressional  township  fund. 

"  And  said  pkdntiff  farther  shows,  that  by  an  act  of  the 
general  assembly  of  the  state  of  Indiana,  approved  March 
6, 1855,  entitled  'an  act  to  provide  for  a  general  system  of 
common  schools,  the  officers  thereof,  and  their  respective 
powers  and  duties,  and  matters  properly  connected  there- 
with, and  to  establish  township  libraries,  and  for  the  regu- 
lation thereof,'  it  is  provided  in  the  97th  section  thereof,  as 
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May  Term,   follows,  to**wit:    ^  The  state  superintendent  shall  aiinnally, 

^^^'      by  the  fourth  Monday  in  ApfU^  in  each  year,  make  out  a 

QmoK      statement,  showing  the  number  of  scholars  in  each  county 

Wkitk-      of  the  state,  the  amount  of  the  income  of  the  common 

TowKamp  ^^ool  fnnd  in  each  county  for  distribution,  the  amount  of 
taxes  collected  for  school  purposes,  and  shall  apportion  the 
same  to  the  several  counties  of  the  state,  according  to  the 
enumeration  of  scholars  therein,  without  taking  into  con- 
sideration the  congressional  township  fund,  in  such  distri- 
bution.' And  also  in  the  101st  section  thereof,  as  ficdlows, 
to-wit:  '  The  treasurer  of  the  several  counties  shall  annur 
ally,  on  the  3d  Monday  of  May^  make  distribution  of  the 
income  of  the  common  school  fund,  to  which  his  countj 
is  entitled,  (upon  the  warrant  of  the  county  auditor,)  to  the 
several  townships  and  incorporated  cities  and  towns  of 
the  county,  which  payment  shall  be  made  to  the  treasurer 
of  each  township,  and  in  making  said  distribution,  the 
auditor  shall  ascertain  the  amount  of  the  congressional 
township  fund  belonging  to  each  city,  town  and  township, 
and  shall  so  apportion  the  income  of  the  conunon  school 
fund  as  to  equalize  the  amount  of  available  funds  in  each 
city,  town  and  township,  as  near  as  may  be,  acccxding  to 
the  number  of  scholars  therein:  provided,  howevn,  that  in 
no  case  shall  the  income  of  the  congressional  township 
fund,'  &c.,  'be  diminished  by  such  distribution,  and  di- 
verted to  any  other  township.' 

"And  the  plaintiff  further  shows,  that  the  common 
school  fund,  as  fixed  and  defined  by  law,  consists  of  the 
congressional  township  fund,  and  the  lands  belonging 
thereto ;  the  surplus  revenue  fund ;  the  saline  fund,  and 
the  lands  belonging  thereto;  the  bank  tax  fund,  and  the 
fund  arising  firom  the  114th  section  of  the  charter  of  the 
state  bank  of  Indiana;  the  fund  derived  from  the  sale  of 
the  county  seminaries;  and  the  fines  assessed  for  breadies 
of  the  penal  laws  of  the  state;  and  from  all  forfeitures 
which  may  accrue ;  all  lands  and  other  estate  which  shall 
escheat  to  the  state  for  want  of  heirs  or  kindred  entitled 
to  the  inheritance ;  all  lands  that  may  be  granted  to  the 
state,  when  no  special  purpose  is  expressed  in  the  grant, 


OP  THE  STATE  OF  INDIANA.  573 

and  the  proceeds  of  the  sales  thereof,  including  the  pro-    May  Temi, 
ceeds  of  the  sales  of  the  swamp  lands ;  and  taxes  that       ^^^' 
may  be  assessed  on  the  property  of  corporations,  for  com-      Quick 
mon  school  purposes ;  and  that  said  common  school  fund      White- 
does  not  embrace  in  any  way  the  general  school  tax  levied   xoilncsmp 
by  the  laws  of  this  state,  and  that  such  tax  is  therefore 
not  a  part  of  the  common  school  fund  of  the  state. 

^^  And  the  plaintiff  avers  that  the  said  attempted  legisla- 
tion of  the  general  assembly  of  Indiana^  and  particularly 
the  sections  of  said  act  of  March  5th,  1855,  and  the  pro- 
posed plan  of  distributing  the  general  tax  levied  for  com- 
mon school  purposes,  are,  as  plaintiff  is  advised,  in  contra- 
vention of  the  act  of  congress  under  which  the  plaintiff 
holds  said  common  school  fund  derived  as  aforesaid  from 
the  sale  of  said  section  sixteen,  of  township  nine,  range 
one,  &C.,  and  also  that  the  same  are  in  contravention  of 
the  constitution-  of  the  state  of  Indiana^  and  are  therefore 
void." 

The  complaint  further  shows  that  the  defendants,  the 
auditor  and  treasurer,  are  about  proceeding  to  equalize 
among  the  townships,  under  the  law  of  1855,  the  sum  ap- 
propriated to  Franklin  county  for  common  schools.  It 
then  proceeds — 

"  And  the  plaintiff  avers  that  by  reason  of  the  near  ap- 
proach of  the  period  of  distribution  by  said  defendants, 
and  also  for  the  reason  that  when  said  distribution  shall 
be  made,  an  irreparable  wrong  will  be  inflicted  on  the 
plaintiff,  that  the  present  proceeding  is  a  case  of  emer- 
gency, in  which  notice  can  not  safely  be  given  to  said 
defendant,  as  in  other  cases ;  and  the  plaintiff  prays  your 
honor  for  an  injunction  in  this  case,  to  be  granted  forth- 
with, on  the  plaintifTs  complying  with  such  terms  as  the 
Court  may  prescribe,  directed  to  said  defendants,  strictiy 
enjoining  them  from  any  such  distribution  of  the  money 
arising  from  the  general  common  school  tax,  and  from  the  ' 
common  school  fund,  or  any  part  thereof,  as  will  in  any- 
wise diminish  to  the  plaintiff  the  full  amount  due  the 
plaintiff  on  a  fair  and  equal  per  capita  division  and  distri- 
bution of  the  whole  of  said  tax  fund,  and  part  of  the  com- 
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Mar  Tenn,    mon  school  fund  aforesaid,  withoat  in  anywise  regardBLng 

^^^'      said  congressional  township  fund,  or  making  the  said  pro- 

QncK      posed  illegal  effort  to  equalize  such  congressional  town- 

Whits-      ship  fiind  throughout  the  county.     And  will  your  honor 

TowVsmr    adjudge  the  distribution  to  be  made  in  conformity  with 

this  complaint  and  the  prayer  of  the  plaintiff^  and  grant 

all  other  suitable  relief  in  this  behalf." 

A  temporary  injunction  was  granted.  On  appearing, 
the  defendants  demurred  to  the  complaint.  The  Conrt 
overruled  the  demurrer,  and  adjudged  that  said  defendants 
should  be  restrained  ^<&om  making  any  distribution  of  the 
said  tax,  and  of  the  proceeds  of  the  common  school  fond 
aforesaid,  which  would  diminish  to  said  plaintiffs  their 
full  share  thereof,  at  the  rate  of  72  cents  to  each  and  every 
child  in  said  township,  entitled  to  share  in  such  distribu- 
tion ;  and  that  the  said  defendants,  in  making  their  distri- 
bution  of  said  tax,  and  the  proceeds  of  said  fund,  in  said 
county,  do  allow  and  distribute  to  the  plaintifis  their  foil 
share  thereof,  as  if  there  was  not  any  congressional  to\vn- 
ship  fund  in  existence.  And  it  is  further  considered  that 
the  plaintiffs  recover  of  the  defendants  their  costs  in  tiliis 
behalf.  And  the  said  defendants  pray  an  appeal  to  the 
Supreme  Court,  which  is  granted  by  agreement  of  parti^ 
without  bond." 

It  is  shown,  in  a  part  of  the  complaint  not  here  set  ont, 
that  if  the  sum  appropriated  out  of  the  state  funds  to 
Franklin  county,  is  distributed  without  reference  to  the 
township  fund,  it  will  give,  out  of  that  sum,  72  cents  to 
each  child  in  WhUe^Water  township  entitied,  fitc;  but  if 
distributed  upon  the  principle  of  equalization,  under  the 
statute,  it  wiU  give  to  each  a  less  sum  than  72  cents ;  in 
short,  that  if  the  law  of  equalization  is  not  regarded,  each 
child  in  White-Water  township  wtU  draw  71  cents  from 
the  congressional  township  fund,  and  72  cents  from  the 
state  fund,  making,  from  both,  143  cents;  while,  on  the 
other  hand,  if  equalization  under  the  statute  is  carried 
out,  each  child  in  said  township  will  receive  from  the  two 
sources  but  109  cents. 

Sufficient  of  the  complaint  has  now  been  embodied  in 
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this  opinion,  to  present  the  questions  to  be  decided.     The  May  Tenn, 
point  of  it  may  be  briefly  re-stated  thus:    The  congress  of      ^^56. 
the  Untied  States  gave  the  sixteenth  section  of  land  in      Quick 
each  township  in  this  state,  to  the  inhabitants,  respectiyely,     white- 
of  the  townships,  for  the  support  of  common  schools,   rp^^"" 
The  sections  were  of  unequal  value,  and,  on  sale,  pro- 
duced unequal  amounts,  even  relatively  to  the  number  of 
scholars  in  the  respective  townships.    They  did  not,  there- 
fore, constitute  an  equal  and  uniform  school  fund,  produ- 
cing  uniform  privileges  of  education;  but  the  legislature 
could  not  difierently  distribute  the  fund,  because  of  the 
terms  of  the  grant  of  the  sections.     The  State  v.  Sprii^ 
field  Township,  3fc^  6  Ind.  R.  83. 

The  state  also  possessed  a  number  of  funds  which  she 
devoted  to  common  school  purposes,  and  her  legiriature 
was  vested  with  a  taxing  power,  by  which  it  could  add  to 
the  funds  so  appropriated. 

Under  these  circumstances,  the  legislature  enacted  that 
the  sums  of  money  arising  annually  from  these  latter 
sources,  should  be  just  as  unequally  distributed  in  the 
townships  of  the  several  counties,  as  was  the  interest  on 
the  congressional  township  fund,  but  in  inverse  order,  so 
that  the  aggregate  amount,  from  the  two  sources,  viz.,  the 
congressional  township  fund  and  the  appropriations  on 
the  part  of  the  state,  distributed  in  each  township,  should, 
relatively  to  the  number  of  scholars  therein,  be  equaL 

And  the  main  question  raised  and  argued  by  counsel,  is, 
could  the  legislature  enact  such  a  law?  Is  the  enactment 
constitutional  ? 

The  act,  so  far  as  it  is  objected  to,  makes  an  appropria- 
tion of  money  from  the  state  treasury  to  the  sevnal  coun- 
ties of  the  state,  to  be  distributed  among  the  townships  of 
those  counties  in  a  certain  manner,  and  to  be  expended  in 
supporting  common  schools.  The  act  does  not  (as  per- 
haps it  might)  attempt  to  apply  to  counties  the  principle 
applied  to  townships  in  distribution. 

The  money  appropriated  for  such  distribution,  is  derived 
from  two  sources,  viz.,  taxation,  and  interest  upon  funds 
devoted  by  the  state  to  common  school  purposes.    It  is 
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May  Teem,  contended,  it  is  tnie,  that  the  sum  derived  firom  taxation 
^^^*  is  not  directed  to  be  distributed  with  the  interest  upon  the 
Quick  named  funds,  and,  in  terms,  it  is  not;  but  we  think,  taking 
White-      the  whole  statute  together,  that  such  is  the  fairly  implied 

TovmiuF.    ^^^^^^  ^f  **  legislature. 

Upon  general  principles,  ihe  power  of  the  legislative  de- 
partment is  complete,  and  its  discretion  uncontrollable,  in 
the  disposition  of  the  revenues  of  the  state.  A  treasuiy 
seems  to  be  regarded  as  a  necessary  element  in  the  consti- 
tution of,  at  least,  a  respectable  state  or  nation.  1  Kent, 
189.  Without  money  a  government  is  powerless.  Pos- 
sessed of  it,  its  legislature  expends  it,  as  to  time,  place, 
and  manner,  according  to  the  exigencies  of  occasions, 
being  answerable  only  to  the  electors,  the  people.  And 
if  no  provision  of  our  constitution  interferes,  as  that  ccn- 
stitution,  measurably  abandoning  (whether  wisely  or  un- 
wisely, it  is  not  for  us  to  say)  the  voluntary  system,  has 
made  the  education  of  the  children  of  the  state  a  public 
duty  of  the  state,  the  legislature  may  appropriate  money 
for  that  purpose,  to  different  counties,  as  it  may  deem 
their  respective  wants  require. 

We  know  of  no  provision  of  the  constitution  control- 
ling the  distribution  of  that  part  of  the  moneys  in  ques- 
tion, derived  from  taxation,  unless  it  be  the  one  requiring 
laws  for  the  support  of  common  schools  to  be  unifonn. 
We  do  not  say  that  that  provision  is  applicable  to  such  a 
case  as  this.  But  if  it  is,  it  must  be  conceded  that  it  also 
applies  with  equal  force  to  the  distribution  of  the  interest 
on  the  permanent  funds. 

And,  as  to  this  interest,  it  may  be  that  the  sections  of 
the  constitution  requiring  it  to  be  distributed  for  the  use 
of  schools  in  the  several  counties,  taken  by  themselves, 
might  fairly  imply  that  it  should  be  appropriated  among 
them  by  some  fixed  rule  of  equality;  but  the  implication 
would  not  reach  to  the  distribution  among  the  townships. 
Article  8,  ss.  3,  4,  5  and  6.  Those  sections,  however,  can 
not  be  construed  by  themselves.  They  form  a  part  of  the 
8th  article,  which,  being  devoted  to  one  subject,  all  of  its 
sections  must  be  construed  together.    Regarded  thus,  we 
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find  that  the  whole  section  designates  what  then  existing   Haj  Term, 
matters  sbonid  constitute  the  common  school  fund,  naming       ^^^* 
such  as  were  appropriated  by  the  state,  and  also  a  certain      Quick 
tmst  fund,  viz.,  the  congressional  township,  donated  by     Whitb- 
congress  to  be  thus  used;  6  Ind.  R.  83;  which  aggregate  t^otbhip. 
fund,  it  is  declared,  may  be  increased,  but  not  diminished. 
We  find  it  further  ordains  that  the  interest  accruing  on  all 
the  parts  of  this  fund  shall  be  distributed  by  law  among 
the  several  counties  of  the  state,  for  the  support  of  com- 
mon schools,  but  that  the  interest  on  one  part,  viz.,  the 
congressional  trust  fund,  shall  be  distributed  according  to 
the  terms  of  the  gift,  and  that,  by  the  use  of  all  these 
means,  including,  of  course,  the  power  of  taxation,  the 
legislature  shall  '<  provide  by  law  for  a  general  and  uni- 
form system  of  common  schools,  wherein  tuition  shall  be 
without  charge,  and  equally  open  to  all." 

We  find,  then,  as  the  result  of  this  investigation,  that 
the  constitution  requires — 

1.  That  the  interest  on  the  congressional  township  trust 
fund  shall  be  distributed,  or  remain  with  the  townships, 
alike  unequally  as  the  fund  itself  exists  unequally  in  the 
townships.    But, 

2.  That  the  proceeds  of  the  whole  of  the  common  school 
fund,  of  which,  as  we  have  seen,  the  congressional  town- 
ship is  to  be  considered,  in  distribution,  a  part,  are  to  be 
so  distributed  as  to  produce  equality  and  uniformity  in 
the  school  system  throughout  the  state ;  and,  as  a  neces- 
sity, therefore, 

3.  That  the  proceeds  of  said  fund,  other  than  the  inter- 
est on  the  congressional  township  fund,  must  be  unequally 
distributed,  in  order  to  produce  the  equality  required  by 
the  constitution  in  the  final  result.  Instead,  therefore,  of 
the  prohibition  of,  we  find  a  command  for,  an  unequal 
distribution  of  the  school  fund,  other  than  the  congres- 
sional portion  of  it. 

And,  should  the  point,  heretofore  briefly  alluded  to,  now 
be  pressed,  that  the  law  violates  that  section  of  the  con- 
stitution requiring  laws  to  be  uniform  on  this  subject,  a 
point  on  which  we  intimate  no  opinion,  it  will  be  a  suffi- 
Vol.  VIL— 37 
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MayTorm,  cient  answer  to  say  that  that  section  is,  locally  and  in 
^^^'  time,  anterior  to  the  sections  of  the  educational  artide  in 
Smith  that  instroment  above  epitomized,  and,  hence,  if  iirecon- 
Law.  cilable  with,  is  so  far  abrogated  by  them.  If  the  dififeient 
sections  can  not  be  << liquidated"  and  made  to  stand  toge- 
ther, it  is  a  ^^rule  of  construction,  not  derived  from  posi- 
tive law,  but  from  the  nature  and  reason  of  the  thing,'' 
*<as  consonant  to  truth  and  propriety,"  ^that  the  last  in 
order  of  time  shall  be  preferred  to  the  first"  Federalist 
No.  78.—S^p€ncer  v.  The  State,  5  Ind.  R.  41.  The  schod 
law  in  question  conforms  to  the  spirit  of  the  oonstitotion. 
in  the  manner  of  distributing  the  school  fund  among  Uie 
townships  of  the  several  counties  of  the  state.  Perhaps 
the  same  principle  is  required,  by  the  organic  law,  to  be 
applied  to  the  distribution  among  the  counties  themselves. 

The  law  does  not  conflict  with  any  act  of  congress,  as 
it  does  not  assume  to  vary  the  distribution  of  the  congres- 
sional township  fund  from  the  conditions  of  the  grant 

Stuart,  J.,  dissented. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Morrison,  for  the  appellants. 

O.  Holland  and  T.  D.  Rowland,  io§  the  appellee. 


Smith  and  Others  v.  Law  and  Others. 

Wedneadas,        APPEAL  from  the  Pike  Circuit  Court 
Jum  11.  p^^  Curiam. — This  cause,  a  suit  in  chancery,  was  before 

this  Court,  May  term,  1853,  at  which  time  an  opinion,  con- 
taining the  facts  involved  in  it,  was  given.  The  decree 
below  was  reversed,  and  the  cause  remanded  without,  as 
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there  should  have  been,  particular  instractions  as  to  the    ^^y  Tmn, 
farther  action  of  the  Circuit  Court  •*^^^- 

In  that  Court  cross  motions  were  made — ^by  the  plain-     Bichby 
tifis,  that  the  Court  proceed  to  render  another  decree  in  ac-     Graham. 
cordance  with  the  principles  laid  down  in  the  former  deci* 
sion  of  this  Court, — ^bythe  defendants,  that  the  former  sub- 
mission of  the  cause  be  set  aside,  the  pleadings  amended, 
new  testimony  heard,  Sec. 

The  Court  overruled  the  motion  of  the  defendants,  and 
proceeded  to  a  decree  as  moved  for  by  the  plaintiffs. 

The  course  of  proceeding  in  the  Circuit  Court,  was  left, 
by  the  decree  in  this  Court,  much  to  the  discretion  of  the 
former.  It  has  exercised  that  discretion,  and  we  can  not  say 
improperly.  The  additional  testimony  proposed  to  be 
offered,  might  .have  been  given  upon  the  former  hearing. 
The  co-defendants  might  have  been  examined.  Ores.  Eq. 
Ev.338. 

The  decree  below  is  affirmed  with  costs. 

J.  O.  JoneSj  J.  E.  Blythe  and  J.  Lockhartj  for  the  appel- 
lants. 

&  Judahj  tot  the  appellees. 


RicHBY  and  Another,  Executors,  v.  Graham* 

Suit  in  chancery,  goToraed  in  the  Coort  below  hj  the  practice  under  tbo  B.  S, 
1S43,  and  in  relation  to  the  appeal,  in  the  Supreme  Court,  by  the  B.  S.  1852. 
EM,  that  the  defendants,  in  order  to  arail  themselTes  of  the  objection  that 
the  bill  was  defectiTe  for  the  want  of  proper  parties,  should  hare  pursued  the 
steps  mdicated  by  ss.  39, 40  and  41,  of  art.  2,  c.  46,  B.  S.  1843,  and  should  hare 
made  a  specific  assignment  of  errors  in  the  Supreme  Court. 

APPEAL  from  the  Wayfie  Circuit  Court  Wedtiadaif, 

Stuart,  J. — This  cause  was  commenced  in  1847,  and  •^"'^  "' 
detennined  in  1849,  under  the  old  practice.    The  appeal 
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VMjTwm,   bond  was  filed  on  the  9th  of  October j  1849.    The  reowd 
^^^*      was  filed  in  this  Court,  Map  27, 1854,  and  is  indorsed  "snb- 
Turn  Ltoe-  mitted  by  agreement,  November  18, 1855.**    Process  ap- 
AND  OxFOBD  peoTS  to  faave  been  issned  and  served  on  the  appellees ;  bnt 
^  Coi»St'^  there  is  no  joinder  in  error,  no  appearance  for  the  appellees, 
▼•         no  agreement  to  submit,  and  no  default.    It  may  be  doubt- 
ed whether  the  case  is  properly  in  this  Court. 

But  admitting  that  it  is,  the  assignment  of  errors,  that 
the  decree  should  have  been  for  the  defendant,  is  bad. 
Kimball  v.  Sloss^  post^  589. 

All  the  other  errors  assigned  are  waived  in  the  a^^nment, 
except  the  want  of  parties.  That  objection  alone  is  ar- 
gued, but  not  supported  by  any  authority.  The  defend- 
ants  demurred,  assigning  that,  rather  obscurely,  as  one 
cause.  But  on  the  demurrer's  being  overruled,  they  answer- 
ed over.  The  case,  tried  in  1849,  was  governed  by  the 
chancery  practice  in  force  at  that  time.  K  they  intended 
to  avail  themselves  of  this  objection,  they  should  have  pur- 
sued the  steps  indicated  in  sections  39, 40, 41,  R.  S.  1843, 
pp.  838-9;  and  followed  it  by  a  proper  specific  assignment 
of  errors  in  this  Court,  under  the  new  practice,  which  is 
the  law  governing  it  here.    2  R.  S.  161. 

Per  Curiam. — The  decree  is  aflGurmed,  with  10  per  cent 
damages  and  costs. 

C.  EL  Test  and  O.  P.  Morton^  for  the  appellants. 


The  Independence  and  Oxford  Plank-Road  Company 

V.  Doty. 

A  general  assignment  of  errors  is  bad. 

It  was  assigned  for  enor  in  a  cause,  tiiat  the  Court  eired  in  rtfaaag  to  grant 
a  new  trial ;  bat  the  eyidenoe  was  not  in  the  record,  nor  was  m  special  case 
made,  nnder  s.  S47,  S  B.  8.,  p.  116.  Edd,  that  so  far  as  related  to  die  eri- 
denoe,  no  notice  oonld  be  taken  of  the  assignment 
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An  asugnment  of  6m>n  iras  as  follows :    The  Conrt  erred  in  iostnicttiig  the    May  Term, 
jwcy,  and  also  in  refusing  to  instruct  them.    Held,  that  the  assignment  was        1856. 
not  a  special  one.  

Where  the  record  does  not  contain  the  evidence,  the  instructions  of  the  Court,     trJLf^?" 
if  pertinent  to  the  issue,  and  not  dearij-  erroneous  under  anj  state  of  fiusts,  and  Ozvono 
will  be  presumed  to  haye  been  applicable  to  the  case  made.  Flavk-Boad 

A  refusal  of  instructions  will  not  be  held  erroneous,  thou^  pertinent  to  the     Compast 
issue,  if  the  evidence  is  not  embodied  in  the  record  showing  that  they  were       Bott. 
Applicable  to  the  case  made  by  the  evidence. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.  Wednetday, 
Stuart,  J. — A  general  asBignment  of  errors  is  bad.    ""* 
Kimball  v.  SlosSj  postj  p.  589. 

2.  "  The  Court  erred  in  refusing  to  grant  a  new  trial." 
The  evidence  is  not  in  the  record.  Nor  is  there  a  special 
case  made,  under  section  347,  2  R.  S.,  p.  116.  So  far  as 
relates  to  the  evidence,  we  can  take  no  notice  of  that  as- 
signment. 

3.  The  Court  erred  in  instructing  the  jury,  and  also  in 
refusing  to  instruct*  This  assignment  can  not  be  regarded 
as  special.  It  is  but  a  general  assignment  as  to  the  sub- 
ject of  instructions.  Admitting,  however,  that  this  mode 
of  assignment,  without  specifying  the  erroneous  instruc- 
tion given,  or  that  erroneously  refused,  to  be  sufficient,  in 
this  case  it  does  not  avail  the  appellant  Unless  clearly 
erroneous  under  any  state  of  facts,  we  will  presume  the 
instructions  given,  if  pertinent  to  the  issue,  were  applicable 
to  the  case  made.  Downey  v.  Dai/j  4  Ind.  R.  531. — Ear' 
vey  V.  Laflin^  2  id.  477- — Morton  v.  Stevens^  5  id.  519. 

So  with  the  refosal  of  instructions.  Even  if  pertinent 
to  the  issue,  yet  if  the  record  does  not  show  that  they  were 
applicable  to  the  case  made  by  the  evidence,  the  refusal  is 
not  error.  The  question  of  applicability  can  not  be  deter- 
mined in  this  Court,  unless  the  evidence  is  in  the  record. 
In  favor  of  the  ruling  of  the  Court  below,  we  must  pre- 
sume they  were  not  applicable  to  the  case  made.  Amiek 
V.  QHara,  6  Blackf.  25S.  — Fuller  v.  WiUon,  iA  403.— 
Clark  V.  Wildridge,  5  Ind.  R.  176. 

That  a  party  should  seek  to  bring  his  case  here  on  the 
law,  abstracted  from  the  evidence,  implies  a  distrust  of  the 
general  merits.     And  the  Courts  can  not  but  feel,  and 
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perhaps  shonld  not  disregard,  the  fact  thus  implied.  It  has 
hitherto  been  courteously  clothed  in  the  presumption  aris- 
ing in  favor  of  the  action  of  the  lower  Court  That  is,  no 
doubt,  sufficient ;  and  it  may  perhaps  as  well  be  left  there, 
without  raising  any  supplemental  ground  to  sustain  the 
giving  or  refusal  of  instructions. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

JL  A.  Chandler^  for  the  appellants. 

J.  IL  M.  Bryant^  for  the  appellee. 


June  11. 


Freeman  v.  Smith  and  Another. 

The  illegal  discbarge  of  a  prisoner  arrested  npon  a  oa.  aa.,  amonnts  but  to  an 
escape. 

It  is  not  necessary,  under  s.  513,  p.  151,  2  B.  S.  1S5S,  in  order  to  retake  tibe 
prisoner  who  luu  escaped  from  cnstodj,  that  the  same  proceedings  should 
be^had  as  were  requisite  for  his  first  arrest. 

The  doctrine  that  a  levy  is  prima  fojdt  a  satisfaction  of  an  execution,  does  not 
Apply  to  a  case  where  a  debtor  is  arrested  npon  execution,  and  the  sheriff  is 
compelled  to  accept  snch  property  as  he  tenders,  not  as  a  snffidencj  to  sat- 
isfy the  debt,  but  with  a  yiew  to  his  discharge  npon  an  oath  of  insolTcncj. 

APPEAL  from  the  Jay  Circuit  Court 

Perkins,  J. — Habeas  corpus.  Prisoner  remanded.  Firee- 
man  filed  his  petition  to  the  Circuit  Court  of  Jay  county, 
asking  to  be  discharged  from  the  custody  of  the  sheriff  of 
said  county.  He  stated  that  in  the  fall  of  1858,  Smith  and 
Smith  obtained  a  judgment  against  him  for  over  600  dot 
lars ;  that  they  charged  him,  under  the  statute  in  such  case 
made  and  provided,  with  fraudulently  concealing  property, 
Sec.;  that,  upon  trial,  the  charge  was  found  to  be  true, and 
a  capiat  was  thereupon  awarded  against  him;  that  on  be- 
ing arrested,  he  surrendered  to  the  sheriff  a  part  of  the  pro* 
perty  he  had  been  convicted  of  secreting,  and  made  oath 
before  a  magistrate  that  he  had  no  further  property,  &c^ 


OF  THE  STATE  OP  INDIANA,  683 

and  was  discharged,  in  consequence,  by  the  sheriff,  from   May  Term, 
custody;  but  the  proceedings  in  taking  the  oath  before  the       ^^56. 
magistrate,  were  not  conformable  to  the  requisitions  of  the     Frbsmak 
statute,  and  were  void.    Nothing  is  said  as  to  what  finally      Smith. 
became  of  the  property  surrendered  to  the  sheriff,  as  to  the 
satisfaction  of  the  judgment  or  any  part  of  it,  nor  as  to  a 
further  offer  to  take  a  legal  oath  of  no  property.    He  fur- 
ther stated  that  in  the  spring  of  1856,  Smith  and  Smithy 
ivithout  a  scire  facia^y  or  any  immediate  previous  proceed* 
ings,  procured  him  to  be  re-arrested,  by  virtue  of  another 
capias^  upon  the  saiiie  judgment  pursuant  to  which  the 
former  arrest  had  taken  place.     This  latter  writ  was  re- 
turned by  the  sheriff  as  the  cause  of  the  detention  of  the 
prisoner. 

The  discharge  of  the  prisoner  upon  his  oath,  before  the 
magistrate,  having  been  illegal,  it  amounted  but  to  an 
escape.  Wendover  v.  Tucker^  4  Ind.  R.  381,  and  cases 
cited.  And  our  statute,  2  R.  S.,  p.  151,  s.  512,  enacts,  that 
"  any  person  escaping  firom  custody  may  be  retaken  by  the 
same  or  a  new  execution  against  his  body,  or  his  property 
may  be  proceeded  against  in  the  same  manner  as  if  his 
body  had  never  been  taken  in  execution." 

It  is  contended  that  this  statutory  provision  should  be 
construed  to  mean,  that  any  person  escaping  may  be  re* 
taken,  affcer  such  proceedings  had  as  were  requisite  to  his 
first  arrest.  But  we  do  not  think  so.  Suppose  the  party 
re-arrested  within  five  minutes  after  he  had  made  his 
escape. 

It  is  also  urged  that  a  levy  upon  property  is  prima  facie 
a  satisfaction  of  the  judgment,  &a;  and  such,  as  a  gene- 
ral proposition,  is  the  law.  But  we  do  not  think  such  a 
presumption  can  exist  where  the  officer  has  not  had  an 
opportunity  to  levy  upon  property  in  his  own  discretion, 
but  has  been  compelled  to  accept  such  as  the  debtor  sur* 
rendered,  not  as  a  sufficiency  to  satisfy  the  debt,  but  as 
being  all  the  person  possessed,  and  with  a  view  to  taking 
an  oath  of  insolvency. 

Per  Curiam. — The  judgment  is  affijrmed  with  costs. 

J.  Smithy  for  the  appellant. 
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Haj  Tenn, 

^^^*  Wheeler  v.  Hart. 

Whbszab 

V. 

S^A'*        The  B.  8. 1843  authorized  a  sale  of  mortgaged  premiseB  under  a  power;  but 

the  B.  S.  185S  are  dUTerent. 

Wedneadasf,        APPEAL  from  the  Tippecatioe  Circuit  Court 

Perkins,  J. — Bill,  under  the  old  practice,  for  an  injunc- 
tion. Temporary  injunction  granted,  but  dissolved  at  the 
next  term  of  the  Court,  on  the  coming  in  of  the  answer. 
Appeal  to  this  Court. 

The  fects  are  as  follows: 

On  the  17th  of  Juncj  1850,  Wheeler  was  indebted  to 
Hart^  in  the  sum  of  1,507  dollars  and  91  cents.  Hart  held 
a  mortgage,  as  security  for  payment,  which  contained  a 
power  to  sell,  &c.  To  induce  Hart  to  give  time,  Wheeler 
agreed  to  pay  25  dollars  a  month  usury,  and  assigned  to 
him,  as  collateral  security  for  the  1,500  dollar  debt,  a  mort- 
gage on  Pell  and  Wright^  inserting  in  the  assignment  a 
power  to  sell,  &c. 

Wheeler  proceeded,  in  the  manner  pointed  out,  to  sell 
the  Pell  and  Wright  mortgage,  bidding  it  in  himselfl  He 
was  about  to  proceed  to  sell  the  land  covered  by  the  1,500 
dollar  mortgage,  when  this  bill  was  filed  to  restrain  such 
sale,  and  to  restrain  Wheeler  from  assigning  the  Pell  and 
Wright  mortgage,  and  to  adjust  accounts. 

The  answer  denied  the  allegations  in  the  bill,  so  far  aa 
they  charged  unfairness,  reception  of  usury,  and  intention 
to  assign  the  Pell  and  Wright  mortgage. 

K  any  ground  for  the  injunction,  as  to  the  PeU  and 
Wright  mortgage,  was  shown  by  the  bill,  it  was  removed 
by  the  denial  in  the  answer  of  any  intention  to  assign  it 

No  ground  was  shown  for  an  injunction  as  to  the  1,500 
dollar  mortgage.  The  statute  then  authorized  the  sale 
under  the  power  of  attorney;  R.  S.  1843,  pp.  463,  464; 
and  the  time  of  payment,  as  extended,  had  elapsed.  The 
statute  is  different  now.    2  R.  S.  1852,  p.  239,  s.  3. 

Perhaps  if  the  original  contract  was  not  tainted  with 
usury,  any  amount  subsequently  paid,  if  any  was,  to  ob- 
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liKwm 

V. 

Hathmak. 


tain  extension  of  time,  did  not  vitiate  the  original  contract.   ^^7  '^^^"^. 
As  to  this  we  decide  nothing.    See  6  Blackf.  378.    But      ^^^' 
on  the  final  bearing,  such  amount,  if  any  was  paid,  may 
be  considered  in  adjusting  the  accounts  between  the  par- 
ties. 

Per  Curiam^ — The  decree  dissolving  the  injunction,  is 
affirmed  with  costs. 

A  M.  Crane  J  G.  &  Orth  and  E.  H.  Bracketty  for  the  ap- 
pellant. 

R,  C.  Gregory  and  IL  Jonesj  for  the  appellee. 


Lewis,  for  the  use,  &c.  v.  Hathman. 

Where  the  payee  of  a  note  transfenred  it  by  mere  deliveiy  to  a  third  person,  a 
suit  at  law  could  only  be  brought,  under  the  B,  S.  1843,  in  the  name  of  the 
payee  against  the  maker,  and  the  specification  that  it  was  for  the  use  of  the 
nsce,  was  merely  directory  to  the  officer  who  might  collect  the  money,  to 
whom  he  shonld  pay  it,  and  from  whom,  in  certain  contingencies,  ho  should 
collect  the  costs. 

In  such  suit,  the  usee  had  not  the  rights  of  an  assignee  against  the  maker,  but 
the  defendant  might  plead  any  matter  of  defence  growing  out  of  the  trans- 
action between  him  and  the  payee. 


APPEAL  from  the  Randolph  Circuit  Court. 

Stuart,  J. — Suit  against  Hathman^  on  a  note  of  50  dol- 
lars, commenced  before  a  justice  of  the  peace  in  February^ 
1853.  Judgment  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  interest  On  appeal  to  the  Circuit  Court, 
the  cause  was  tried  on  the  merits,  and  judgment  was  ren- 
dered in  favor  of  the  defendant,  BJathTnan.  Lewisy  suing 
for  the  use,  &;c.,  appeals. 

The  evidence  is  all  made  part  of  the  record,  in  proper 
form.  The  trial  in  the  Circuit  Court  was  had  in  Aprils 
1853,  before  the  new  practice  act  took  effect.     So  that  the 
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May  Tcnn,   cause  is  to  be  governed  by  the  well-settled  rules  of  piac- 

^°"'      tice  prevailing  under  the  old  system. 

Lswis  The  note  in  suit,  dated  December  23, 1850,  and  due  in 

Hatbxav.  eighteen  months,  was  given  for  a  patent  right  for  cutting 
screws  on  the  rails  of  bedsteads,  of  which  Lewis j  it  seems, 
represented  that  he  was  the  patentee.  Sometime  between 
the  date  and  the  maturity,  the  note  passed  into  the  hands 
of  one  Huffman  vdthout  assignment,  and  was  sold  by  Siff- 
man  to  Ludy  and  Aker,  the  usees  in  this  action. 

This  transfer  was  also  without  assignment;  Ijudp  and 
Aker  having  no  other  evidence  of  title  to  or  interest  in  the 
note,  than  simply  possession. 

Before  the  purchase  from  Huffman^  Ludy^  one  of  the 
usees,  called  on  Hathmanj  the  maker,  to  inquire  about  the 
note.  The  substance  of  Hathman^s  answer,  so  far  as  it 
relates  to  this  part  of  the  case,  will  be  best  understood  in 
his  own  words.  At  the  instance  of  the  plaintiff,  he  testi- 
fied as  a  witness  in  the  cause,  thus:  ''  I  gave  this  note  to 
Spencer  Lewis  for  a  patent  right  About  a  month  after 
the  note  was  given,  Mr.  Ludy  called  on  me  at  Attends  shop 
in  Winchester^  and  asked  me  if  he  traded  for  the  note, 
whether  or  not  it  would  be  good?  I  told  him  it  was  good, 
so  far  as  I  knew,  and  expected  to  pay  it  when  due.  Simul- 
taneously with  the  making  of  this  note  (and  another  of 
like  amount),  a  deed  was  executed  to  me  for  the  county  of 
Randolph.  The  letters  patent  to  Lewis  purported  to  be 
issued  April  9, 1850,  as  recited  in  the  deed  to  me.  It  seems 
that  the  patent  right  of  Lewis  was  suspended  by  tiiat  of 
Gross  and  Campbell  of  Tiffin^  Ohio,  These  gentlemen 
notified  me  of  their  prior  right,  and  since  then  I  have  nei- 
ther sold  nor  used  the  right.  I  also  returned  the  notes 
given  for  the  sale  of  it,  disclaiming  all  right  to  Lewufs  pa- 
tent, and  refusing  to  pay  for  it  At  the  time  of  the  con- 
versation with  Lvdy,  above  referred  to,  I  had  not  the  least 
knowledge  or  intimation  of  the  defect  in  Lewises  title." 

The  case  is  very  fully  presented  in  the  evidence  of  JBotil- 
man  himself.  The  other  witnesses,  and  the  title  papers, 
but  go  to  the  same  points.  The  patent  to  Cfross  and 
Campbell,  as  set  out  in  the  record,  bears  date,  Aprils  1851. 
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The  patent  to  Lewis  is  not  in  evidence,  but  only  referred   May  Term, 
to  in  the  deed  to  Hathman.     It  seems  that  the  right  of      1856. 
Letais  to  the  specdfied  improvement,  was  contested  at  the      Lewis 
patent  office  by   Oross  and  CampbeH    On  the  17th  of   Hathjias. 
Marchy  1851,  the  commissioner  of  patents  decided  in  favor 
of  the  latter  and  against  Lewis. 

The  note  in  suit,  dated,  as  we  have  seen,  in  December^ 
1860,  must  be  governed  by  the  law  in  force  at  that  time. 
The  suit  was  also  instituted  and  tried  under  the  former 
practice.  So  that  it  will  not  be  necessary  to  inqture  what 
changes,  if  any,  the  new  revision  has  made  in  relation  to 
usees. 

Sections  6  and  7,  R.  S.  1843,  pp.  676-7,  gave  the  as- 
signee of  a  promissory  note  the  right  to  sue  in  his  own 
name.  The  8th  and  9th  sections  save  to  the  maker  any 
legal  or  equitable  defence  which  he  might  have  had  before 
notice  of  assignment.  But  the  rights  and  liabilities  cre- 
ated and  defined  in  these  sections,  arise  out  of  the  relation 
of  €issignee  and  maker,  when  assignment  was  the  mode 
by  which  the  note  was  transferred.  No  provision  seems 
to  be  made  for  usees.  Such  a  case  as  that  presented  by 
the  record,  is  not  contemplated  by  the  act.  It  does  not 
seem  to  be  embraced  by  either  its  terms  or  spirit.  It  saves 
the  rights  of  the  maker  against  the  assignee  before  notice 
of  assignment.  It  defines  the  rights  of  the  assignee  after 
notice.  But  the  usee  is  not  mentioned.  He  has  no  rights 
recognized  or  secured  by  the  act.  The  statute  leaves  his 
rights  and  position  precisely  what  they  were  at  common 
law.  What  these  rights  are,  is  clearly  pointed  out  by  Chit' 
ty.  In  general,  the  action  on  a  contract,  whether  express 
or  implied,  must  be  brought  in  the  name  of  him  in  whom 
the  legal  interest  is  vested*  K  the  party  beneficially  inter- 
ested needs  to  use  his  name,  it  must  generally  be  with  his 
concurrence.  Courts  of  law  wiU  not  ordinarily  invest  the 
mere  beneficial  claimant  with  the  ability  to  adopt  legal 
proceedings  in  his  own  name,  even  though  the  exclusive 
interest  in  the  benefit  to  be  derived  from  the  contract  be 
in  such  beneficiary.    1  Chitt.  PL  2,  3. 

Such  is  the  well-settled  rule  at  common  law.     And  the 
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liar  Term,    statnte  of  1843  has  made  no  change  favorable  to  the 
1866. 


usees. 


Lbwis  Ludy  and  Aker  are  therefore  no  parties  to  the  record. 

HxTmiAv.  Their  names  are  merely  directory  to  the  officer  who  col- 
lects the  money,  to  whom  he  is  to  pay  it;  and  from  whom 
in  certain  contingencies  he  is  to  collect  the  costs.  The 
position  of  a  usee,  and  that  of  a  relator,  are  thus  in  many 
respects  identical  The  State  v.  Clarke  4  Ind.  R.  315. 
Lewis,  in  this  case,  like  the  state  in  that,  is  the  real  party 
plaintifil  Whatever  might  have  been  the  liability  of  Hath- 
man  to  Ludy  and  Aker^  had  they  been  assignees,  and  the 
suit  in  their  own  names,  obtaining  the  notes  as  they  did 
clearly  on  the  faith  of  his  assurance  of  payment  at  matniity, 
the  case  is  entirely  changed  when  Hathman  is  confronted 
in  an  action  by  the  payee  of  the  note.  In  such  a  suit, 
Hathman  is  clearly  entitled  to  any  defence  growing  out  of 
the  transaction  between  the  payee  and  maker.  For  as  to 
this  action,  no  legal  rights  of  third  parties  have  intervened. 
As  mere  usees,  holding  the  note  without  assignment,  Ludy 
and  Aker  have  no  legal  rights  which  can  be  enforced  in 
their  own  names. 

As  between  Hathman  and  Lewis,  the  case  is  a  plain  one. 
K  the  alleged  patent  for  which  the  notes  were  given,  has 
been  rendered  void  by  the  establishment  of  a  superior  right, 
the  consideration  of  the  notes  has  clearly  failed.  That  it 
has  so  failed,  is  sustained  by  the  evidence,  and  is  not  dis- 
puted by  the  opposite  party.  The  whole  claim  is  rested 
on  Hathman^s  representation  to  Ludy,  that  the  note  was 
good,  as  far  as  he  knew,  and  would  be  paid  at  maturity. 
But  as  this  representation  did  not  induce  Ludy  and  Aker 
to  acquire  the  legal  title  to  the  note,  it  imposed  no  addi- 
tional obligation  on  Hathman,  at  least  in  this  form  of  ac- 
tion. It  could  not  affect  his  relations  with  Lewis.  As  to 
him,  whether  suing  in  his  own  name  for  his  own  benefit, 
or  that  of  some  one  else,  the  failure  of  consideration  being 
entire,  the  defence  to  the  note  was  complete. 

There  can  be  no  pretence  of  fraud,  or  even  neg^gence, 
on  the  part  of  Hathman.  He  was  necessarily  ignorant  of 
the  defect  in  Lewis's  title,  at  the  time  he  told  Lucfy  the 
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note  was  good  and  should  be  paid.  This  representation 
to  Ludy  was  in  Jcmwn^y  1851.  The  contest  for  the  patent 
right,  which  resulted  in  the  defeat  of  Levns,  was  not  de- 
termined till  Marchy  1851,  nearly  two  months  after  that 
representation. 

Upon  the  case  made  in  the  record,  Hdthman  is  clearly 
not  liable  on  the  note. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

B.  McClellaTidj  for  the  appellant. 

/  Browfiy  W.  A.  PeeUe  and  T.  M.  Browne^  for  the  ap- 
pellee. 


589 

May  Term, 

1856. 

Kimball 

V. 

Slobs. 


Kimball  v.  Sloss. 

Errors  relied  npon  for  the  reyenial  of  a  judgment,  must,  uidcr  the  R.  S.  185S^ 
be  asogned  specifically. 

Errors,  by  the  B.  S.  1852,  are  to  be  assigned  of  matters  of  law  only. 

A  bill  of  exceptions,  purporting  to  set  out  the  evidence,  closed  as  follows : 
*'  Which  was  all  the  eyidence  or  proof  given  on  the  trial  in  support  of  the 
plaintiff's  complaint  or  claim ;  and  it  is  admitted  of  record  that  no  fact  in 
issue  was  admitted  hy  the  defendant."  Held,  that  it  did  not  appear  that  all 
the  evidence  was  embodied  in  the  record,  in  compliance  with  rule  30  of  the 
Supreme  Court. 


APPEAL  from  the  Steuben  Court  of  Common  Pleas. 

Stuart,  J. — The  first  error  assigned  is  the  general  as- 
signment, that  the  judgment  is  for  SlosSy  when  by  law,  &c, 
it  should  have  been  for  KimbalL  This  error  raises  no  ques- 
tion for  our  consideration.  It  is  too  general.  There  must 
be  a  specific  assignment  of  all  errors  relied  upon.  2  R.  S. 
161. 

2.  The  second  error  assigned  is  of  matter  of  fact.  Er- 
rors are  to  be  assigned  of  matters  of  law  only.  2  B.  8. 
161. 

3.  The  third  error  assigned  is,  that  the  evidence  did  not 


Thundatf, 
Jimeia. 


590 


CASES  IN  THE  SUPREME  COUET 


Mav  Tenn, 

1856. 

McVet 

y. 
Blair. 


authorize  the  verdict  The  bill  of  exceptions  purporting 
to  set  out  the  evidence,  closes  thus :  ^^  Which  was  all  the 
evidence  or  proof  given  on  the  trial  in  support  of  the  plain- 
tiff's complaint  or  claim;  and  it  is  admitted  of  record  that 
no  fact  in  issue  was  admitted  by  the  defendant"  That  is 
not  a  compliance  with  the  30th  rule.  It  does  not  appear 
but  that  the  defendant  may  have  offered  important  evi- 
dence. The  bill  of  exceptions  does  not  pretend  to  go  fur- 
ther than  the  evidence  offered  by  the  plaintiff 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent  damages  and  costs. 

A,  Ellison^  for  the  appellant. 


McVey  17.  Blair. 


A  witness  haying  been  asked,  by  the  party  who  called  him,  whether  a  certiin 
fact  existed,  and  whether  he  had  not  told  A.  so,  answered  that  he  did  not 
remember ;  whereupon  the  same  party  produced  A,,  who  testified  that  tlie 
witness  had  so  told  him,  &c.    Hdd,  that  A,'$  eyidence  was  inadmissihle. 

In  a  suit  for  criminal  conversation,  neither  the  confessions  of  the  wife,  nor  iht 
opinions  of  witnesses  concerning  her  fondness  for  the  defendant,  are  adxnift- 
sible  in  eyidcnce  against  him. 

The  rule  that  objections  to  evidence  mnst  have  been  distinctly  specified  when 
the  evidence  was  offered,  was  held  not  to  apply  in  a  case  where  the  evidenfie 
itself  plainly  showed  the  point  of  objection. 


Jnne  12. 


APPEAL  from  the  Hamilton  Circuit  CJomt. 

Davison,  J. — Blair  sued  Mc  Vey  in  the  Marion  Ciicnit 
Court,  for  debauching  his,  Blair^Sj  wife.  The  venue  was 
changed  to  the  Hamilian  Circuit  Court  Verdict  against 
McVet/  for  1,200  dollars,  upon  which  the  Court,  over  a 
motion  for  a  new  trial,  rendered  judgment  It  appeared 
in  evidence  that  in  August^  1853,  one  Shan  kept  a  public 
house  on  the  Michigan  road,  six  miles  south  of  LuHam^fO' 
Us;  that  about  nine  o'clock  in  the  evening,  Mc  Fey,  the  de« 
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fendant,  Maria  Blair,  the  plaintifiPs  -wife,  and  a  boy  four-  ^^y  Term. 
teen  yeais  old,  named  James  Matlock,  arrived  at  Sloa/n^s  ^^^* 
house,  when  Mc  Vey  inquired  of  Sloan  whether  he  could  McVky 
fhmish  them  a  room  with  two  beds  in  it.  Sloan  agreed  to  BlIir. 
do  so,  and  after  supper  put  them  in  such  room,  where  they 
remained  during  the  night.  Mc  Vey  told  Sloan  that  Mrs. 
Blair  was  deranged,  and  that  he  was  taking  her  to  her  mo- 
ther, in  Jefferson  county.  Her  appearance  indicated  that 
she  wus  not  of  sound  mind.  It  also  appeared  that  Mc  Vey 
and  Matlock  slept  in  one  of  the  beds,  and  Mrs.  Blair  in 
the  other.  Matlock  being  called  by  the  plaintiff,  testified 
that  he  arose  from  the  bed  at  day-break.  He  was  the  first 
up.  He  went  down  stairs,  where  he  met  Slocm,  and  shortly 
afterwards  returned  to  the  room  to  get  some  matches  to 
light  the  fire.  The  plaintiff  then  asked  witness  if  he  did 
not  find  the  door  of  the  room,  wherein  they  had  slept  the 
night  previous,  locked  when  he  went  back  for  the  matches; 
and  whether  he  did  not  tell  Sloan  that  that  was  the  cause 
of  his  delay  in  getting  into  the  room  to  get  the  matehes? 
To  the  question  thus  propounded,  the  witness  answered, 
^  I  do  not  remember."  After  this  Shan  was  called  by  the 
plaintiff,  who  testified  '<  that  Matlock  told  him  that  when 
he,  Matlock,  went  up  stairs  to  get  the  matehes,  he  found 
the  door  locked,  which  occasioned  the  delay."  To  the  intro- 
duction of  this  branch  of  Sloan^s  testimony,  the  defendant, 
at  the  proper  time,  objected;  but  his  objection  was  over- 
ruled. 

What  Matlock  told  Sloan  was  clearly  inadmissible,  be- 
cause it  was  hearsay,  in  the  strictest  sense  of  the  term,  and 
on  that  account  should  have  been  excluded.  As  a  general 
rule,  ^^  whatever  £eicts  the  witness  may  speak  te,  he  should 
be  confined  to  those  lying  in  his  own  knowledge,  whether 
they  be  things  said  or  done,  and  should  not  testify  from 
information  given  by  others,  however  worthy  of  credit  they 
may  be."  It  is  true,  the  credit  of  a  witness  may  be  im- 
peached by  proof  that  he  has  made  statements  out  of  Court 
contrary  to  what  he  has  testified  on  the  trial;  but  this,  ap- 
plied to  Sloan^s  testimony,  would  allow  the  plaintiff  to  im- 
peach his  own  witness.    Moreover,  MatlocKs  statement 


592  CASES  IN  THE  SUPREME  COURT 

May  Term,   ^as  really  not  susceptible  of  contradiction,  having  merely 
^^^*      stated  that  he  did  not  remember  whether  he  did  or  did  not 


MoVbt      tell  Sloan  that  the  door  was  locked.    5  IndL  R.  502. 


V. 


Blaix.  During  the  trial,  one  Lawrence  Abbet  was  produced,  who 

testified  that  he  was  a  physician,  and  as  such  had,  at  the 
plaintiff's  request,  attended  on  his  wife.  This  witness  was 
asked  by  the  plaintiff  to  state  what  he  had  heard  Mrs. 
Blair  say,  in  relation  to  the  defendant,  while  she  was  sick? 
The  defendant  objected  to  the  question,  but  the  Court  al- 
lowed the  witness  to  answer  it,  which  he  did  in  these  words: 
^<  Mrs.  Blair  incidentally  used  the  name  of  Mc  Vep<,  and 
from  the  use  of  his  name  I  was  satisfied  she  was  attached 
to  him."     To  this  answer  the  defendant  also  excepted. 

In  cases  of  criminal  conversation,  ^  the  confessions  of 
the  wife  are  not  evidence  against  the  defendant  f'  but  the 
testimony  of  Abbet  is  objectionable  on  another  account 
It  is  the  mere  expression  of  the  opinion  of  the  witness, 
which,  in  reference  to  the  fact  to  which  he  was  interrogated, 
can  in  no  sense  be  regarded  legitimate  evidence. 

It  is,  however,  insisted,  that  though  both  Shanes  and 
Abbefs  testimony  may  have  been  incorrectly  admitted, 
still  it  should  not  be  held  erroneous,  because  the  defend- 
ant's  grounds  of  objection  do  not  appear  in  the  record. 
This  Court  has  decided  that  such  grounds  should  be  point- 
ed out  to  the  Circuit  Court  Russell  et  oL  v.  Branham,  8 
Blackf.  277.  But  that  decision  relates  to  a  general  rule  of 
practice,  which  we  are  not  inclined  to  hold  applicable  in 
cases  like  the  present,  where  the  testimony  itself  plainly 
shows  the  point  of  objection.  The  record  contains  aU  the 
evidence.  We  have  examined  it  carefully,  and  are  of  opin- 
ion that  the  errors  committed  by  the  admission  of  the 
above  testimony,  may  have  misled  the  jury,  and  that  ihe 
defendant  is,  therefore,  entitled  to  a  new  triaL 

Per  Cfuriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X).  Wallace  and  E.  Cobum^  for  the  appellant. 

J.  W.  Gfordonj  for  the  appellee. 
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Mbj  Term, 
Bransgum  v.  The  State,  1856. 


BRAJSBCXm 
V. 


Ihfonnation  against  A.  for  money  won  of  B.  at  a  game  of  cards.  On  the  trial,  rp^  Stat* 
B.  testified  that  on  or  abont  the  day  stated  in  the  information,  he  played  cards 
with  A.,  who  won  from  him  two  fiye  dollar  gold  pieces,  at,  &c.  Held,  that 
the  testimony  ohyionsly  meant  that  the  money  was  paid  oyer  to  A. 

APPEAL  from  the  Howard  Circuit  Court  V"^' 

Davison,  J. — Indictment  for  gaming.  The  charge  is  that 
the  defendant,  on,  &c.,  at,  &c.,  won  of  one  Bttrk  10  dol- 
lars in  five  doUar  pieces  of  gold,  of  the  value  of  10  dol- 
lars, by  playing  and  betting  upon  a  game  of  cards  between 
the  defendant  and  Btirk.  Flea,  not  guilty.  Upon  the  trial 
Burk  was  produced,  and  testified  that  ^^  on  or  about  the 
day  stated  in  the  information,  he  played  cards  with  the  de- 
fendant, who  won  of  him  two  five  dollar  gold  pieces,  at  the 
county  of  Howard."  This  was  all  the  evidence.  The 
Ck>urt,  to  whom  the  cause  was  submitted,  found  for  the 
state;  and,  over  a  motion  for  a  new  trial,  gave  judgment 
in  her  £a,vor. 

The  evidence,  it  is  contended,  is  defective,  because  it 
does  not  show  <'that  the  gold  pieces,  or  either  of  themi 
were  paid  over  to  Burk  pursuant  to  the  winning."  There 
is  nothing  in  the  objection.  The  code  provides  that  ^'  every 
person  who  shall,  by  playing  or  betting,  at  or  upon  any 
game  or  wager,  either  lose  or  win  any  article  of  value, 
shall  be  fined,"  &c.  2  K  8.  435.  The  evidence,  it  seems 
to  us,  makes  a  case  plainly  within  the  intent  of  the  statute. 
That  he  ^^  won  of  Burk  two  five  dollar  gold  pieces,"  obvi- 
ously mecms  that  the  defendant  had  acquired  them;  that 
he  obtained  possession  of  the  thing  for  which  the  game 
was  played. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

K  K  Linsday  and  T.  K  Harrison,  for  the  appellant. 

X  W.  Oordon,  for  the  state. 
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Maj  Term, 
1856. 

HaVGAH 

V. 

HAKBI90K. 


Jliitnday, 
June  la. 


HcEFGAN  and  Another  v.  Harhison. 

Complaint  against  A.  B.  and  C.  Z>.  npon  a  note,  a  copy  of  which  was  annexed 
to  the  complaint.  It  was  signed  B.  and  D.,  per  B,  The  complaint  did  not 
ayer  that  it  was  executed  by  the  defendants  by  the  s^le  of  B.  and  D^  &c. 
Judgment  against  the  defendants  by  de&nlt.  Hdd,  that  the  defaolk  admit- 
ted the  execntion  of  the  note. 

The  execution  of  a  note  which  is  the  foundation  of  a  suit,  is  admittad,  unless 
denied  by  a  plea  or  answer  yerified  by  oath. 

APPEAL  from  the  Marion  Court  of  (Common  Pleas. 

Davison,  J. — The  complaint  charges  that  Samuel  B. 
H(Bfga/iit  ad  Evwn  &  Davis j  the  defendants  below,  on  the 
19th  of  November^  1853,  at  Indianapolis^  by  their  note  of 
that  date,  promised  to  pay  James  Hall,  or  order,  233  dol- 
lars and  94  cents,  six  months  after  the  date  thereof,  for 
value  received;  that  Hall  indorsed  the  note  to  Harrison. 
the  plaintiff,  and  that  the  same  remains  unpaid,  &c  A 
copy  of  the  note  sued  on  was  filed  with  the  complaint,  and 
is,  therefore,  a  part  of  the  record.  It  reads  thus :  ^  Indian- 
apoliSj  November  19, 1853.  Six  months  after  date,  we  pro- 
mise to  pay  to  Jame^  .Hix2^  or  order,  two  hundred  and  thirtj« 
three  dollars  and  ninety-four  cents,  for  value  received.  Hasf' 
gan^ndDavis^'pet S.B.H(BfffanJ^   Indorsed^ James HiJL^ 

Upon  the  filing  of  the  complaint,  process  of  summons 
was  issued  against  the  defendants,  returnaUe  to  the  next 
term  of  the  Marion  Common  Pleas.  This  summons  was 
duly  served  and  returned.  And  the  defendants  having 
failed  to  appear,  were  regularly  defaulted,  and  judgment 
for  the  amount  of  the  note,  and  interest  thereon,  was  there- 
upon  given  against  them. 

For  the  reversal  of  this  judgment,  it  is  contended  that 
there  being  no  averment  in  the  complaint  that  the  note  in 
suit  was  executed  by  the  defendants  by  the  style  of  "  Httf' 
ga/n  and  Davis,  per  &  B.  HmfganJ^  and  the  record  being 
silent  as  to  whether  there  was  any  evidence  touching  that 
point,  it  must  be  assumed  that  there  was  none,  and  con- 
sequently  that  the  judgment  is  erroneous.  This  position 
is  not  tenable.  We  have  seen  that  a  literal  copy  of  the 
note  was  filed  with  the  complaint.    In  our  opinion  the  de- 
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&olt  admitted  its  execution  by  the  defendants,  in  the  form   Miy  Tem, 
in  which  it  appears  in  the  record.    Indeed  the  execution       ^^56, 


of  a  note  which  is  the  foundation  of  a  suit,  is  always  ad-  Thb  Cinoik- 
mitted,  unless  denied  by  plea  or  answer  verified  by  oath.    Railkoad 
Abemathy  v.  Reeves,  a/nte,  p.  306.  Compakt 

Per  Curiam. —  The  judgment  is  afSnned,  with  10  per   Clabmoh. 
cent,  damages  and  costs. 

X  L.  Ketcham  and  L  Coffiny  for  the  appellants. 

&  YandeSy  for  the  appellee. 


The  Cincinnati,  Indianapolis  and  Chicago  Railroad 
Company  v.  Clarkson. 

A  covpontioii,  ubder  its  common  law  power  to  oontraet,  may  make  a  ^alid 
agreement  to  oompensate  an  agoil  for  obtaining  subscriptions  of  stock. 

An  instniction  should  not  assume  the  facts  to  exist  on  which  it  is  predicated. 

A  person  employed  by  the  month  or  year  in  a  particular  serrioe,  may 
liATe  a  right  to  compensation  for  services  rendered  on  request  out  of  the 
gphere  of  such  employment,  though  there  was  no  express  agreement  that  he 
should  be  paid  therefor. 

Suit  against  the  Cincinnatt,  IndianapoUs  and  Chicago  Railroad  Company ^  for 
services  rendered  by  the  plaintiff  as  a  stock  solicitor.  The  jury  were  in- 
structed that  die  defendants  had  authority  to  receive,  with  the  consent  of 
the  directors,  subscriptions  to  the  capital  stock,  under  regulations  prescribed 
by  the  directors,  in  real  estate  and  other  property,  and  allow  their  agents 
two  per  cent,  in  stock  on  such  subscriptions  when  accepted ;  and  that  if  the 
defendants  agreed  to  give  the  plaintiff  two  per  cent  in  stock  for  accepted 
subscriptions  in  real  estate,  he  would  be  entitled  to  demand  the  per  cent., 
for  stock  obtained  by  him,  and  upon  a  refusal  to  allow  it  in  stock,  he  might 
recover  its  value  at  the  time  of  demand.  Hdd,  under  the  evidence  in  the 
cause,  that  the  instructions  were  substantially  correct. 


APPEAL  from  the  Franklin  Circuit  Court 
Perkins,  J^ — Coker  JFl  Clarkson  sued  the  Cincinnati^  In- 
dianapolis and  Chicago  Railroad  Company^  upon  a  bill  of 
exchange,  and  for  compensation  as  stock  solicitor  of  said 
company,  claiming  two  per  cent,  on  the  amount  of  stock 


Hmndayy 
Jims  18. 
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obtained.    Stock  was  taken  payable  in  property,  real  and 
personaL    The  company  answered,  denying  the  demands, 


Turn  Cnronr-  alleging  negligence  in  the  transaction  of  bosiness  by  said 

bIiuioa^    solicitor,  whereby  loss  accmed  to  the  company,  payment, 

Co»AHT    ^^    Replies,  constituting  issues  of  feet   Jury  triaL    Ver- 

CuoucBOK.   diet  for  the  plaintiff  for  1,200  dollars,  and  judgment,  over 

a  motion  for  a  new  trial,  on  the  verdict. 

The  special  errors  assigned  in  this  Court  are — 

1.  That  the  Circuit  Court  erred  in  refusing  to  give  in- 
structions one,  three  and  six,  as  asked  by  the  defendant 
And, 

2.  That  said  Court  erred  in  giving  instructions  one  and 
two,  as  asked  by  the  plaintiff 

The  instructions  refused  read — 

"  That  the  resolution  of  the  board  of  directors  offering 
a  reward  or  commission  of  two  per  cent,  in  the  stock  of 
the  company,  to  stock  solicitors,  for  all  subscriptions  of 
stock  solicited  and  procured  by  them,  is  unauHiorized  and 
void." 

<<  Where  it  appears  from  the  testimony  that  subscribers 
went  voluntarily  to  the  plaintiff,  and  through  him  made 
propositions  to  the  defendant  for  the  purchase  of  stodc, 
which  were  accepted  by  the  defendant,  the  plaintiff  is  not 
entitled  to  the  premium  mentioned  in  said  resolution,  al- 
though the  stock  has  been  issued  in  pursuance  of  such 
proposition." 

^  That  the  plaintiff  can  not  recover  of  tiie  defendant  the 
value  of  any  particular  services  rendered  her,  whilst  he 
was  serving  the  defendant  under  an  employment  for  so 
much  by  the  month  or  year,  if  there  was  no  special  con- 
tract to  pay  extra  for  such  particular  service." 

The  first  of  the  foregoing  instructions  is  too  palpably 
erroneous  to  require  comment  Under  its  common  law 
power  to  contract,  a  corporation  might  agree  to  give  a 
compensation  for  labor  in  obtaining  stock. 

The  second  is  bad  for  assuming  the  &cts  to  exist  on 
which  it  is  predicated. 

The  third  is  wrong,  because  where  a  person  is  employed 
by  the  month  or  year,  simply  to  attend  to  a  particohur 
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branch  of  busiiiess,  he  may  have  a  daim  to  compensation   ^^7  Tarn, 
for  services  rendered  on  request  out  of  that  particular      ^^X. 
branch,  even  without  an  express  agreement  that  such  ser-    Lbtmtov 
vices  should  be  paid  for.  Tn  Jmro- 

The  insixuctions  given  and  excepted  to  are —  "oad^^ 

^  That  the  defendant,  the  railroad  company,  had  a  right 
by  law  to  receive,  with  the  consent  of  the  directors,  sub- 
scriptions to  the  capital  stock  of  said  company,  under 
regulations  prescribed  by  the  directors,  in  real  estate  and 
other  property,  and  allow  her  agents  two  per  cent  in  stock 
on  such  subscription,  when  accepted. 

^That  if  the  defendant  agreed  to  give  the  plaintiff  two 
per  cent,  in  stock  for  accepted  subscriptions  in  real  estate, 
the  plaintiff  would  be  entitled  to  demand  said  two  per 
cent,  for  such  stock  by  him  obtained,  and  upon  refusal  of 
the  defendant  to  discharge  his  daim  in  stock,  the  plaintiff 
would  be  entitled  to  recover  of  the  defendant  the  value  of 
the  stock  at  the  time  of  the  demand.'' 

Under  the  evidence  in  the  case,  we  see  no  substantial 
objection  to  these  instructions. 

Per  Curiam^ — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

J.  RpnuMy  for  the  appellant 

D.  D.  Jones  and  IL  Berry ^  for  the  appellee. 


Leviston  v.  The  Junction  Bailroad  Company. 

TIm  fon»  and  effect  of  a  written  instniment  an  to  be  detonnined  b^  the 
Court. 

A  mere  release,  if  upon  a  oonsideratioii,  ma/  be  yalid  wiihont  a  seal. 

Bnt  a  release  intended  to  operate  as  a  grant  of  an  easement  in  land,  mnst  be 
ezecnted  under  seal. 

Action  against  the  Jundion  BaHroad  Company  for  damages  occasioned  bj  the 
oonstmction  of  the  road  through  the  plaintiff's  land.  Hdd,  that  the  plain- 
tiff's remedy  was  bj  claim  for  damages,  &c.,  to  be  enforced  in  the  mode 
prescribed  by  the  detodanf  s  charter. 
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Lbvibton 

T. 

The  Jimc- 
TioH  Rail- 
SOAD  Co. 


June  12. 


APPEAL  from  the  Fapetie  Ciicuit  Court 

Perkins,  J^ — LevisUm  sued  the  Junction  Eailroad  Com- 
pcmyy  for  damages  occasioned,  as  alleged,  by  tiie  coiiBtmo* 
tion  of  their  road  through  his  land« 

A  demurrer  to  the  complaint  having  been  OTerruled, 
the  company  answered,  setting  up  a  lelease,  and  denying 
damages. 

Demuirer  to  the  paragraph  in  the  answer  setting  ap  the 
release. 

We  copy  the  instrument : 

"  Know  all  men  by  these  presents  that  I,  haae  Levistan^ 

in  consideration  of dollars  to  me  paid  by  the  Jme^ 

tion  Railroad  Company ^  the  receipt  whereof  is  hereby  ac- 
knowledged, and  to  enable  the  said  company  to  constanct 
its  railroad  from  CoUege*  Comer  to  RushviUej  do  hereby 
grant  and  release  to  said  Junction  Raihoay  Company^  the 
right  of  way  for  its  railroad,  and  the  right  to  construct  said 
railway,  according  to  the  provisions  of  the  charter  of  said 
company,  over  and  through  the  tract  of  land  held  and 
owned  by  me  in  Union  county,  Indiana.  Jamuary  12, 1853. 
Provided,  however,  that  if  the  said  company  re-locate  the 
road  so  as  to  run  between  the  house  and  bam,  and  within 
three  feet  of  the  gate-post  fronting  tiie  stabk-door;  if  the 
company  will  locate  the  road  there,  I  will  take  two  hun- 
dred dollars  of  stock  in  said  company,  and  pay  according 
to  the  direction  of  said  company.    Isaac  LevistonP 

The  Court  overruled  the  demurrer  to  the  paragraph  of 
the  answer  setting  up  the  writing.  The  plaintiff  then  re- 
plied,  averring  that  the  writing  was  procured  by  fraud. 
Demurrer  to  this  reply  sustained,  and  final  judgment  for 
the  defendant. 

What  we  shall  say  upon  the  question  of  overruling  the 
demurrer  to  the  answer,  will  show  that  the  Court  did  right 
in  sustaining  that  to  the  reply. 

It  was  for  the  Court  to  declare  the  force  and  effect  of 
the  written  instrument  called  a  release.  BeaUy  v.  G^s^ 
4  Ind.  R.  164. 

That  instrument  assumes  that  a  location  of  the  road 
had  been  made,  and  it  relinquishes  the  right  of  way  for 
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the  road  upon  that  location,  through  the  farm  of  the  de-   May  Twm, 
fendant    It  also  contains  the  proposition  that  if  the  com-       'iS^o. 
pany  will  re-locate  upon  a  certain  line,  the  maker  of  the    I-bviotos 
instrument  will,  in  addition  to  relinquishing  the  right  of  thb  juirc- 
way,  take  stock  to  the  amount  of  200  dollars.  ''^l^c^ 

But  the  instrument  was  not  sealed,  not  a  deed,  and, 
hence,  is  claimed  to  have  been  invalid  as  a  release.  As  a 
mere  release,  if  upon  a  consideration,  it  might  be  valid 
without  a  seal.  Fitzgerald  v.  Smithy  1  Ind.  310. — Develin 
v.  Big^sbeej  4  id,  464. 

The  construction  of  the  railroad  was  a  consideration. 
Johnston  v.  T%e  Wabash  College,  2  Ind.  R.  555.-5  id.  69. 
And  that  it  was  being  executed,  the  complaint  alleged. 
See  5  Lid.  R.  247;  4td833. 

It  is  claimed,  however,  that  this  instrument  is  more  than 
a  mere  release  of  a  demand,  or  a  claim  to  personalty — 
that  it  is  the  attempted  grant  of  an  easement  See  2  Ind. 
R.  257.  Such,  we  apprehend,  is  its  character;  and  hence 
it  is  inoperative  without  a  seal.  What  effect  it  may  have, 
as  an  agreement,  or  license,  in  barring  damages  on  an  ap- 
plication under  the  charter,  we  do  not  say.  But  no  suit 
like  the  present  can  be  sustained  against  the  company. 
The  remedy  is  a  claim  for  damages  done  by  the  company, 
to  be  enforced  in  the  mode  prescribed  by  the  charter.  2 
Ind.  R.  219. — The  New- Albany  amd  Salem  Railroad  Com- 
pany V.  Connell^j  ante,  p.  32. 

As  to  the  question  of  trial  by  jury,  see  the  case  above 
cited,  and  5  Ind.  R.  254. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

E.  Vanccj  X  8.  Reid  and  8.  Heron,  for  the  appellant 

&  W.  Parker  and  J.  C.  Mcintosh,  for  the  appellee. 
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11*7  T^im, 
^^^^'  Guard  and  Others  v.  Bradley  and  Others. 

QUABD 

T. 

Bbadiat.     Where  «a  inetniment  under  aeel  specifies  a  oonsiderBtioii  upon  wlikli  it  a 

founded,  the  obligor  is  estopped  ftom.  ssying  that  it  was  without  oousidera- 

tion. 
The  nnconditional  dellTeiy  of  a  bond  to  a  third  person,  for  the  use  of  the 

obligee,  and  the  subsequent  acceptance  of  it  implied  by  bringing  a  suit,  show 

suffidestly  a  deliTery  to  the  obligee. 
An  acceptance  of  a  deed  by  the  obligee,  may  be  presumed  from  the  benffirial 

nature  of  the  transaction. 
Where  a  contract  has  been  made  by  one  competent  to  contract  on  behalf  of  an 

infant,  and  a  full  eonsideration  has  actually  been  paid,  the  infimt  may  sue  in 

equity  for  a  spedflc  performance. 

^Jj^y*  APPEAL  from  the  Dearborn  CJircmt  Court 

OooKiNS,  J. — This  was  a  bill  in  chancery  filed  by  Mary 
Jane  and  Margaret  Bradley^  infants,  by  their  next  friend, 
against  Mary^  the  widow,  and  Timoihy^  Jamety  Simeon^  Dor 
vid  and  Mary  Jane^  heirs  of  Ezra  Quardj  deceased.  The 
plftintifffl  were  heirs  at  law  of  Rachel  Bradley^  another 
daughter  of  Ezra  Quard^  who  died  before  her  frtther.  There 
are  some  parts  of  the  bill  which  it  is  unnecessary  to  state. 
They  relate  to  a  transaction  between  the  father  of  the 
plaintiffs  and  Ezra  Chw/rd^  on  which  no  proof  was  offi»ed, 
and  which,  if  proved,  would  have  added  nothing  to  the 
principal  case  made  by  the  bill,  which  is  substantially  as 
follows: 

It  is  alleged  in  the  original  and  supplemental  bills,  that 
in  1847,  Ezra  Guard  was  the  owner  of  real  estate  in  this 
state  and  in  Ohioy  of  the  value  of  80,000  dollars;  that  pre- 
vious to  his  death  he  made  to  his  five  living  children  two 
deeds,  by  which  he  conveyed  to  them  all  his  lands,  for  the 
consideration  of  natural  love  and  afiection;  that  at  the 
time  of  making  said  deeds,  they  agreed  with  Ezra  Guard 
to  execute  to  the  plaintifis  a  bond,  conditioned  for  the  pay- 
ment to  them  of  one-sixth  part  of  the  value  of  the  estate 
so  conveyed  to  them,  after  deducting  the  debts  of  Ezra 
Gfuardy  when  they  should  attain  the  age  of  twenty-one 
years,  which  was  a  part  of  the  consideration  of,  and  a  mov- 
ing inducement  to,  the  execution  of  said  conveyances, 
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without  which  the  latter  would  not  have  been  done;  that  May  Tem, 
said  bond  was  signed  by  a  part  only  of  said  heirs,  and  that      'i-o5o. 
the  others,  unce  the  death  of  Ezra  Qnardj  refuse  to  exe-      Gitabb 
cute  it.    They  claim  that  the  conveyances  were  in  the  na-    Bbabibt. 
ture  of  a  testamentary  disposition  of  the  property  of  the 
grantor,  in  immediate  prospect  of  death,  and  that  the 
grantees  took  the  estate  subject  to  the  charge  mentioned 
in  the  bond.    They  allege  that  the  defendants  have  con- 
cealed the  bond,  and  pray  a  discovery  of  it;  that  the  de- 
fendants be  required  to  perform  its  conditions  and  secure 
to  the  plaintifl^  the  provision  stipulated  for,  and  for  gene- 
ral relief.    The  supplemental  bill  states  the  death  of  Sm* 
eorij  one  of  the  grantees,  intestate,  and  without  issue,  in 
consequence  of  which  his  share  of  the  estate  descended  to 
his  mother,  brothers  and  sister,  and  to  the  plaintifib  as  heirs 
of  their  mother,  deceased. 

The  answers,  which  were  upon  oath,  admit  the  death  of 
Ezra  Guardy  the  heirship  of  the  several  parties,  as  averred, 
and  the  conveyances  as  stated  in  the  bill,  but  deny  the 
agreement  to  make  the  bond  mentioned,  or  that  it  consti- 
tuted any  part  of  the  consideration  of  the  deeds.  They 
state  that  after  the  deeds  had  been  executed,  by  signing, 
sealing,  acknowledging  and  delivery^  and  when  the  convey- 
ancer who  drew  them  was  leaving  the  house,  at  the  in- 
stance of  the  mother  he  was  called  back,  and  was  request- 
ed to  write  a  paper  for  the  benefit  of  the  plaintiffs;  that 
he  thereupon  drew  up  an  iostrument,  similar  in  effect  to 
that  mentioned  in  the  bill;  that  it  was  done  solely  at  the 
instance  of  the  mother;  that  Ezra  Ouard  msde  no  require- 
ment upon  them,  but  left  it  to  the  option  of  the  defendants 
to  sign  it  or  not,  as  they  pleased;  that  thereupon  three  of 
them,  Timothpy  Simeon  and  Davidy  signed  it,  and  the  other 
two  did  not;  that  it  was  left  with  the  mother;  that  all  this 
was  done  voluntarily  on  the  part  of  those  who  signed  the 
paper,  without  any  consideration,  and  after  the  convey- 
ances by  Ezra  Ouard  had  operated  to  pass  the  title,  with- 
out any  condition  annexed  They  insist  that  it  was  wholly 
void  for  want  of  a  consideration.    They  deny  having  seen 
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May  Tevtt,  it  Bince  its  execution,  and  say  it  has  been  lost  by  the  mo 


18S6< 


I 
ther. 


QvASB  The  only  evidence  necessary  to  notice,  is  that  'vidddi  re- 


V. 


Bkasut.  l&tes  to  the  execation  of  the  two  deeds,  and  the  bond.  On 
these  points  Mary  Gnardj  the  mother,  and  Mr.  Brawer,  the 
conveyancer,  who  was  also  a  notary,  were  the  only  wit- 
nesses examined.  Their  testimony  establishes  the  follow^ 
ing  facts: 

On  the  5th  of  February,  1847,  Ezra  Ouardj  who  resided 
in  the  comitry,  sent  a  messenger  to  Lawrenceburgh  for  Mr. 
Brower,  requesting  him  to  come  to  his  house  to  do  some 
writing  for  him.  He  arrived  near  night,  and  found  Mr. 
Gtiord  sick  of  consumption,  and  in  near  prospect  of  deatii. 
By  his  directions,  communicated  mostly  through  the  wife, 
Mr.  Brower  drew  two  deeds,  conveying  all  the  grantor's 
real  estate  to  his  five  living  children,  the  consideration  in 
each  deed  being  natural  love  and  affection  and  one  dollar. 
The  examination  of  titles  and  writing  occupied  that  even- 
ing and  a  considerable  part  of  the  following  day.  It  was 
done  in  a  different  room  from  that  in  which  the  grant<xr 
lay.  When  the  deeds  were  ready  for  signing,  Mr.  Ghtard 
arose;  they  were  carefully  read  to  him;  he  commented 
upon  their  contents  occasionally  during  the  reading;  and 
at  the  close,  signed  and  acknowledged  them,  and  was  as- 
sisted to  his  bed.  James,  one  of  the  grantees,  was  absent 
at  the  time;  the  other  four  children  were  at  home,  were  in 
and  out  during  the  writing,  but  are  not  shown  to  have  said 
or  done  anything  in  connection  with  the  business.  Some 
of  them  were  in  the  room  when  the  deeds  were  ugned  and 
acknowledged.  It  wus  necessary  that  Mr.  Brower  should 
take  the  deeds  home  with  him,  for  the  purpose  of  affixing 
his  notarial  seal  to  the  certificate  of  acknowledgment,  and 
it  was  the  understanding  of  the  parties,  Ezra  Ouard  and 
such  of  the  grantees  as  were  present,  that  he  should  do  so; 
and  that  he  should  then  deposit  them  with  the  recorder  foi 
record.  There  was  no  manual  delivery  of  the  deeds  to  the 
grantees.  Mr.  Brower,  with  the  deeds  in  his  possession,  had 
put  on  his  over-coat  and  bidden  Mr.  Ouard  good  bye,  and 
was  leaving  the  house,  when  he  was  recalled  by  Mrs.  Cruard. 
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On  turaing  round,  Mrs.  CfuardwHs  seen  conversing  in  a  low  ^^  Term, 
tone  with  her  husband.  He  was  asked  either  by  Mr.  or  Mrs.  ^^^' 
Chiord  to  write  some  instrument  for  the  benefit  of  the  plain-  Gvabb 
tifb;  to  which  Mr.  Brower  replied  that  Mr.  Guard  had  bkablet. 
made  deeds  of  the  property  to  the  other  heirs,  and  that  the 
deeds  passed  the  title  to  them;  but  that  they  could  make 
any  arrangement  they  chose,  and  he  could  draw  whatever 
-WBB  wanted.  Timoihy  ChKvrd  was  present.  After  some 
conversation  between  the  parties,  Mr.  Brower  proceeded 
to  draw  up  a  bond  or  agreement,  which  recited  the  con- 
veyances  to  the  five  heirs  as  the  consideration,  and  provid- 
ed that  the  grantees  in  the  two  deeds  should  pay  to  the 
plaintiff  one-sixth  of  the  value  of  the  estate  so  conveyed, 
after  all  the  debts  and  liabilities  of  the  grantor  were  paid, 
when  the  plaintiffs  became  of  age,  should  they  Live  so  long. 
The  instrument  was  under  seal  It  was  read  over  by  Mr. 
Brower^  and  was  signed  by  Timathyy  Simeon  and  David, 
The  latter  was  an  infant  at  the  time,  as  was  also  Mary 
Jane  J  who  did  not  sign  it.  It  was  taken  possession  of  by 
Mrs.  Quardi  and  has  not  since  been  seen  by  any  of  the 
parties,  except  by  Mrs.  Ghuvrd^  and  only  once  by  her,  who 
testifies  that  it  is  lost.  Before  Ezra  ChuMrd^s  death,  James 
refused  to  sign  the  paper;  but  it  is  not  shown  that  that 
fact  w\s  known  to  Ezra  Cfuard,  Mr.  Brother  took  the 
deeds  to  Lawrenceburgh^  affixed  his  seal  to  them,  and  left 
them  for  record.  Five  days  after  these  transactions,  Ezra 
Cfuard  transferred  to  his  sons  Timotkyj  Sbneofij  and  James^ 
bank  stock  of  the  value  of  2,160  dollars,  and  on  the  fol- 
lowing day  died,  leaving  no  personal  property  of  conse- 
quence. 

Up  to  the  time  of  Mr.  Brower^s  setting  out  to  leave  the 
bouse  as  above  stated,  no  mention  had  been  made  of  the 
plaintifis.  They  were  then  infants  of  the  ages  of  seven 
and  two  years.  The  bond  was  never  formally  delivered  to 
them.  It  was  called  for  by  their  &ther,  a  few  days  after 
Mr.  Guard! $  death,  but  Mrs.  Guard  refused  to  let  him  see 
it.  Mr.  Brower  thinks  that  when  he  was  asked  if  he  could 
draw  a  paper  for  the  benefit  of  the  plaintifis,  and  he  replied 
that  the  deeds  passed  the  title,  and  that  whatever  was  done 
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Umj  Tenn,  would  have  to  be  done  by  ihe  grantees,  Mr.  Oiiord  replied, 
^^^'  that  he  had  deeded  the  property  to  them,  and  they  might 
GvxBD  do  so  if  they  wished;  but  of  this  he  does  not  speak  with 
BsADUT.    certainty. 

David  Ouard  was  of  age  when  he  answered.  He  does 
not  plead  his  infeuacy. 

The  cause  was  tried  at  the  Jfa^  term,  1853,  of  the  Dear' 
bom  Circuit  Court,  the  practice  act  of  1852  being  then  in 
force.  All  the  proceedings  previous  to  the  trial  were  had  un- 
der the  former  statutes. 

The  Circuit  Court  adjudged  the  equity  of  the  ease  to 
be  with  the  plaintiffs;  that  if  the  grantees  claimed  to  hold 
under  the  deeds  to  them,  they  ought  to  take  subject  to  the 
conditions  and  provisions  of  the  bond  signed  by  2%no%, 
David  and  Simeon. 

The  defendants  thereupon  elected  to  take  and  hold  un- 
der said  deeds,  but  insisted  upon  holding  exempt  firom  said 
charge,  whereupon  final  judgment  was  given,  charging  the 
lands  conveyed  with  the  burden  of  the  said  bond,  in  favor 
of  the  plaintifEs.  Other  parts  of  the  judgment,  not  vary- 
ing its  effect,  need  not  be  stated,  no  complaint  being  made 
of  them. 

The  appellants  attack  this  judgment  chiefly  on  the  gnnmd 
that  the  deeds  firom  Ezra  Ghtard  had  operated  to  pass  the 
title  in  the  lands  to  the  grantees,  by  delivery,  and  that  they 
were  beyond  the  control  of  the  grantor,  before  anything 
was  done  in  reference  to  the  bond  firom  the  grantees  to  the 
plaintiffs.  The  appellees  answer,  that  all  that  oeconed 
before  Mr.  Brower  left  the  house,  as  before  related,  shook! 
be  regarded  as  one  transaction;  that  the  possession  of  the 
deeds  by  the  conveyancer,  was  the  possession  of  the  grant- 
or, until  the  deeds  were  delivered  for  record;  that  until  that 
was  done,  he  had  a  right  to  arrest  his  hand,  at  any  time, 
and  to  annex  to  the  grant  any  condition  he  chose;  and  that 
he  did,  in  fact,  annex  such  condition,  before  the  deeds  qie- 
rated  to  pass  the  title. 

Whatever  the  order  of  events  may  have  been,  in  regard 
to  the  execution  of  the  deeds  and  the  bond,  the  view  we 
take  of  the  case  requires  that  they  be  laid  out  of  the  qnes- 
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tion.     The  appellants  insiBt  that  the  bond  was  without  May  T«nn, 
consideration^  and  that,  bdng  merely  voluntary,  a  CJourt  of      ^^56. 
equity  will  not  enforce  it.    We  have  no  doubt  upon  the      Guabb 
point  that  a  Court  of  equity  will  not  enforce  the  specific    bbaimust. 
execution  of  a  contract  merely  voluntary  and  without 
consideration,  at  the  instance  of  a  volunteer.     Tufhell  v. 
Chnstabley  8  Sim.  69. — Edwards  v.  Jones^  1  Mylne  &  Craig 
226. — Stories  Eq.  Jur.,  s.  706,  and  authorities  in  note.  But 
axe  the  obligors  in  the  bond  in  an  attitude  to  claim  the 
benefit  of  that  rule  ?    We  think  they  are  not    This  bond 
or  agreement  under  seal  states  that  the  consideration 
of  it  is  the  conveyance  made  to  the  obligors  by  Ezra 
Guard.    By  this  recital  they  are  estopped,  and  can  not 
say  it  was  without  consideration.     Trimble  v.  l^e  SUUe^ 
4  Blackf.  435.— May  v.  Johnson,  3  Ind.  R.  449. 

The  appellants  object  that  the  bond  was  executed  by  a 
part  only  of  the  heirs  of  Ezra  Guard  to  whom  the  lands 
were  conveyed;  and  that  therefore  it  was  not  obligatory 
upon  any  of  them.    No  doubt,  if  a  party  execute  a  bond 
with  an  express  condition  that  it  is  not  to  be  operative  un- 
til signed  by  others,  he  may  insist  that  it  is  not  his  deed* 
PawKng  V.  The  United  States^  4  Cranch  219.  But  no  such 
condition,  nor  any  condition,  was  expressed  when  this  bond 
was  executed ;  and  we  think  its  execution  was  complete 
by  those  who  signed  it.    The  obligees  were  not  present;  ^ 
but  an  unconditional  delivery  to  the  grandmother  for  their  i 
use,  and  their  subsequent  acceptance  of  it,  especially  by  ^ 
bringing  this  suit,  were  8u£5icient.    Besides,  their  accept- 
ance may  be  presumed  from  the  beneficial  nature  of  the . 
transaction.     Souverbye  v.  Arden,  1  J.  C.  B.  240« — Jackson  ^ - 
V.  Boille,  20  Johns.  184. — Church  v.  Gilman,  15  Wend. 
Q5%.r^Wheelwright  v.  Wheehmgkty  2  Mass.  4A1.—Belden 
V.  Carter,  4  Day  66. 

It  is  said  further  by  the  appellants,  that  the  contract  can 
not  be  enforced,  because  the  plaintifis  are  infants ;  and  they 
rely  upon  Story's  Eq.  Jur.  787,  and  Flight  v.  BoUandj  4 
Russ.  298,  for  the  doctrine  that  an  infant  can  not  sustain  ^ 
a  suit  for  the  specific  performance  of  a  contract  made  by 
himself,  because  the  remedy  is  not  mutuaL 
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iUj  Tcm,       Whatever  may  be  the  rule  upon  the  Bubject  where  the 
^^^*      infant  has  something  to  do,  as  to  perform  a  condition  on 
GuABD      his  part,  and  where  the  contract  on  the  infant's  part  has 
Bkadlbt.    heen  made  by  himself  alone,  without  any  other  interven- 
tion, it  clearly  does  not  apply  where  the  contract  has  been 
made  by  some  one  competent  to  contract,  on  behalf  of  Ae  v 
infEint,  and  a  full  consideration  actually  paid.     Such  are 
the  facts  of  this  case. 

The  appellants  do  not  make  any  point  in  this  case,  that 
if  the  bond  is  obligatory  upon  a  part  only  of  the  grantees 
in  the  deeds,  it  shall  be  enforced  only  against  them;  and 
when  parties  do  not  raise  such  questions  in  tiiis  Court,  we 
presume  they  are,  in  such  respect,  content  with  the  judg- 
ment below.  We  do  not  therefore  order  any  modification 
of  the  decree,  as  to  the  parties  against  whom  the  bond 
shall  be  enforced. 

The  decree,  however,  is  erroneous  in  one  particular.  In 
charging  the  estate  conveyed  with  the  burden  of  this  bond, 
the  appellants  were  ordered  to  pay  to  the  plaintiflb  fonr- 
fifths  of  one-sixth  of  the  value  of  the  real  estate  described 
in  the  deedsy  after  deducting  from  such  value  the  debts  of 
said  Ezra  Guard? $  estate.  We  think  the  value  of  the 
dower  of  Mrs.  Quaard  should  have  been  also  excluded;  she 
having  declined  to  sign  the  deeds.  Such  was  the  evident 
intention  to  be  gathered  from  the  whole  transaction. 

Per  Oimanu — To  the  extent  above  mentioned,  the  judg- 
ment is  reversed,  with  costs,  to  be  taxed  against  the  next 
friend  of  the  plaintifis.  The  residue  of  the  judgment  is 
affirmed* 

J.  Stdlivanj  D.  S.  Major  and  A.  Brawerj  for  the  appel- 
lants. 

X  T.  Braiony  E.  Dumoni  and  P.  L.  Spooner^  for  the  ap- 
pellees. 
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Ifaj  Tenn, 
1856. 


Ramsey  v,  Ramsbt  and  Others.  . 

Raiubt 

A.  died  intestate,  seized  in  fee  of  land  deriyed  by  derise  from  her  father,  with-  BxiiaBr. 
out  issne,  or  brothers  and  sisters,  or  their  descendants,  bat  leaving  snryiying 
her  a  mother  and  paternal  nncles  and  aunts,  or  their  descendants.  Held, 
that,  bj  the  R.  S.  1881,  (which  goyemed  the  descent,)  the  paternal  nndes 
and  aonts,  and  the  suriviog  lineal  desceadanta  of  rach  as  had  deceased, 
inherited  the  land. 

Title  by  devise  is  a  species  of  porchase. 

The  words  purchase  and  descent  are  technical  terms  to  express  the  only  two 
modes  of  acquiring  title  to  realty. 

APPEAL  from  the  Dearborn  Circuit  Ck)urt  ^>%. 

Stuabt,  J. — This  is  an  action  by  Olivia  Ramsey  and 
others,  against  Jane  C.  Ramsey^  to  recover  an  interest  in  a 
quarter-section  of  land  in  Dearborn  county.  Jane  C.  Ram- 
sey pleaded,  1.  In  denial  of  the  several  matters  alleged. 
2.  Title  in  hersel£  Trial  by  the  Court,  and  finding  for  the 
plainti£&  below.    Jane  C.  Ramsey  appeals. 

The  facts  are  these :  James  P.  Ramsey^  in  his  lifetimey 
was  the  owner  of  the  land  in  question.  By  his  last  will 
and  testament,  dated  June  25, 1834,  he  devised  one-half  of 
his  real  estate  to  his  wife,  Jane  C.  Ramsey^  and  the  other 
half  to  his  daughter,  Mary  E.  Ramsey.  In  a  few  weeks 
afterward,  the  testator  died.  The  will  was  duly  executed 
and  proved.  No  question  is  made  as  to  ^e  right  of  Jane 
C.  Ramsey  to  one-half  the  land  under  the  wilL  In  the 
following  year,  August^  1838,  Mary  E.  Ramsey  died  intes- 
tate, without  issue,  and  leaving  neither  brothers  nor  sisters 
nor  their  descendants.  But  she  left  surviving  her  the  said 
Jime,  her  mother,  on  the  one  side,  and  her  paternal  uncles 
and  aunts,  or  their  descendants,  on  the  other.  And  the 
question  is,  to  whom  did  the  land  devised  to  Mary  E* 
Ramsey  descend,  at  her  death?  Did  her  moiety  of  the 
land  go  to  her  mother,  Jane  C.  Ramsey ^  or  the  paternal 
kindred,  Olivia  Ramsey  and  others  ? 
.  This  question  must  be  determined  by  our  statute  of 
descents  in  force  at  Mary  E.  Rawse^s  death.  That  was 
the  statute  of  1831.  That  statute,  so  far  as  it  is  applica- 
ble to  this  case,  is  in  these  words : 
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U^  T«nn,  M  Sec.  1.  The  real  estate  of  any  person  dying  intestate, 
^^^*  shall  descend  to  his  or  her  children,  or  their  descendants, 
Bahsbt  in  equal  parts,"  &c.,  "saving,  however,  to  the  widow,  in  all 
Saiubt.     cases,  her  right  of  dower. 

"  Sec.  2.  If  there  be  no  children,  nor  their  descendants, 
then  to  the  father;  and  if  there  be  no  father,  then  to  the 
mother,  brothers  and  sisters  of  snch  deceased  person  dying 
intestate,  and  to  their  descendants. 

"  Sec.  3.  When  any  person  shall  die  intestate,  without 
issue,  having  a  title  to  any  real  estate  derived  by  purchase 
with  the  estate  of,  or  by  descent  £rom  the  father,  the  mo- 
ther of  such  person  shall  not  inherit  the  same,  nor  any  part 
thereof,  if  there  be  living  any  brother  or  sister  of  such  de- 
ceased person,  or  any  brother  or  sister  of  his  or  her  &ther, 
or  any  lineal  descendant  of  either  of  them,  except  the  right 
of  dower  she  may  have  therein."    R.  S.  1831,  p.  207. 

We  have  not  been  able  to  find  a  similar  statute  of  de- 
scents, and  consequently  no  light  is  to  be  derived  firom  the 
decisions  of  other  states.  The  case  must  depend  upon  a 
feiir  construction  of  the  statutory  provisions  just  quoted 

The  third  section  excludes  the  mother  firom  the  inherit 
tance  in  two  specified  cases,  viz.:  when  the  tiHe  to  the 
real  estate  was  purchased  with  the  estate  of  the  father; 
or  when  it  was  derived  by  descent  firom  the  father.  In  all 
other  cases,  the  descent  is  governed  by  the  provisions  of 
the  second  section,  supra. 

Title  by  devise  is  one  species  of  purchase.  There  can 
be  no  question  but  that  Mary  E.  Ramsey  took  by  pur- 
chase, and  not  by  descent  The  only  diflSculty  is  to  solve 
the  question  whether  the  purchase  was  made  with  the  es^ 
tate  of  the  father?  We  are  of  opinion  that  it  was.  In 
point  of  fact,  the  real  consideration  for  the  devise  was, 
no  doubt,  natural  love  and  affection.  But  that  does  not 
make  it  any  the  less  technically  a  purchase,  and  as  such 
clearly  within  the  language,  and  we  think  within  the  spirit 
and  intention,  of  the  statute. 

Had  he  appropriated  500  dollars  in  his  will  to  be  laid 
out  in  land  for  his  daughter,  which  was  so  laid  out  in  hsx 
lifetime,  at  her  death  without  children,  or  brothers  or  sis- 


OF  THE  STATE  OP  INDIANA.  809 

ters,  the  mother  could  not  inherit,  for  the  land  came  to  KftjTerm, 
Mary  by  purchase  with  the  estate  of  the  father.  It  can  ^^^* 
not  alter  the  rule  that  he  devised  the  land  itself.  For  there  Rammt 
it  was  strictly  derived  by  purchase,  and  with  the  estate  of  Bajobt. 
the  father,  because  the  land  itself  was  part  of  that  very 
estate.  It  seems  to  us  it  would  be  Izifling  with  the  Ian* 
guage  of  the  statute  to  give  it  any  other  construction. 
The  very  authority  quoted  by  counsel  aptly  enforces  this 
construction.  '^  If  the  words  of  a  statute  are  in  themselves 
precise  and  unambiguous,  then  no  more  can  be  necessary 
than  to  expound  the  w^ords  in  their  natural  and  ordinary 
sense.  In  such  case,  the  words  themselves  do  best  declare 
the  intention  of  the  law-giver."  Broom? 8  Legal  Maxims, 
248.  We  must  presume  the  legislature  to  have  known 
the  technical  force  of  the  language  used  in  the  third  sec- 
tion, supra^  viz.,  that  the  word  purchase  embraced  as  well 
lands  acquired  by  devise,  as  those  acquired  by  deed  of 
bargain  and  sale.  The  words  purchase  and  descent  are 
technical  terms  to  express  the  only  two  modes  of  acquiring 
title  to  realty.  2  Blacks.  Comm.  201,  note  2.— Id.  241-— 
WiUicms  on  Realty  69- — Bouvier^s  Die,  title  Purchase. 
Both  these  words  are  used  in  the  statute.  We  must  pre- 
sume  them  to  be  used  in  their  common  law  acceptation. 

Perhaps  there  may  be  something  affecting  this  case  in 
the  well-known  rule,  that  if  a  devise  made  to  an  heir  at 
law  gives  the  heir  the  same  estate  in  quantity  and  quality 
which  he  would  have  inherited  without  the  will,  the  devise 
is  void.  In  such  case,  the  heir  takes  by  descent  and  not 
by  purchase.  Williams  on  Realty  163^-1  Coke  Idtt.  126, 
note  2. 

Without  deciding  upon  the  applicability  of  the  rulci 
but  going  upon  the  hypothesis  that  it  does  apply,  then 
the  wiU  being  void  as  to  Mary  j&,  she  would  take  by 
descent  from  her  father.  This  does  not  evolve  anything 
favorable  to  the  claim  of  Jane  C.  Ramsey;  for,  on  that 
hypothesis,  the  mother  would  be  clearly  excluded  from  the 
inheritance  by  the  express  terms  of  the  statute. 

This  rule  excluding  the  mother,  excludes  also  the  fietther 
from  inheriting,  where  the  lands  were  purchased  by  the 
Vol.  VIL— 39 
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1806,      1831,  p.  208. 
FBKovBoir        We  axe  therefore  of  opinion  that  Olivia  Ramsey  and 
Habribov.    others,  being  the  sisters,  &c.,  of  James   C,  Ramseg^  de- 
ceased, are,  under  the  third  section  of  the  act  of  1831, 
supray  entitled  to  the  inheritance,  as  heirs  of  Mary  £,  in 
preference  to  her  mother,  Jane  C.  Ramsey. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  Rymany  for  the  appellant. 
D.  &  Major  and  A.  Brower,  for  the  appellees. 


Ferguson  and  Wife  t;.  Harrison,  Executor. 

Fridmf,  APPEAL,  from  the  Morgan  Court  of  C!ommon  Heas. 

Per  Curiam^ — Harrison^  executor  of  Stafford^  sued  Fet' 
guson  and  wife  for  the  value  of  certain  personal  property 
alleged  to  have  been  converted  to  her  own  use  by  Fmmy 
Ferguson^  as  the  widow  of  Stafford. 

The  pleadings  resulted  in  issues  of  fiict,  which  were 
tried  by  the  Court.  Finding  and  judgment  for  Hanisoi^ 
Ferguson  and  wife  appeal  from  the  decision  of  the  CJoort 
in  overruling  their  motion  for  a  new  trial,  and  set  out  the 
evidence.. 

The  questions  of  fact  turned  entirely  on  the  amount  of 
personal  property  which  the  husband,  Ferguson^  received 
with  his  wife.  1  R.  8.,  p.  320,  s.  1.  The  Court  below, 
sitting  as  a  jury,  having  determined  those  questions,  it  is 
the  established  rule  of  tiiis  Court  not  to  disturb  the  result 
There  is  nothing  in  this  case  to  bring  it  within  any  of  the 
recognized  exceptions. 

The  only  apology  for  such  repeated  decisions  of  this 
point,  is,  that  the  constitution  requires  every  question  de- 
cided to  be  stated  in  writing;  1  B.  8.,  p.  59;  and  the  stat- 
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ate  leqnires  the  reporter  to  cause  all  the  decisions  of  the   May  Term, 
Supreme  Ck>iirt  to  be  printed  and  published     Hence  so       ^^56. 
many  trifling  questions  and  so  much  repetition.  Nichols 

The  judgment  is  affirmed,  with  1  per  cent  damages  Cobxxlius. 
and  costs. 

C  C.  NavBy  for  the  appellants. 

W.  JR.  Harrison^  for  the  appellee. 


Nichols  v.  Cornelius. 


An  appeal  will  lie,  under  the  B.  S.  1852,  from  an  order  or  judgment  upon  a 
writ  of  haheaa  corpua,  whether  made  in  tenn  or  yacadon,  and  without  the 
filing  of  a  bond. 

An  officer  who  has  made  an  arreet  by  Tirtne  of  process,  is  a  proper  party  to  a 
writ  of  habeas  corjnta,  for  the  purpose  of  testing  the  legality  of  the  commit- 
ment. 

The  gOTeinor  of  this  state,  upon  the  requisition  of  the  goTecnor  of  KJentuchf, 
issued  his  writ  for  the  arrest  of  il.,  as  a  fugitlye  from  justice.  The  writ 
stated  that  a  requisition  had  been  made,  Ac.,  which  set  forth  that  A.  had 
been  indicted,  Ac,  a  certified  copy  of  which  indictment  accompanied  the 
requisition;  and  the  writ  required  il.  to  be  detirered  to  B.  as  an  agent  to 
nceire  A.  and  convey  her  to  iCaiftidty.  B,  made  return  that  he  held  A,  in 
custody  by  virtue  of  the  writ,  &c.,  but  did  not  accompany  the  return  with  a 
copy  of  the  indictment. 

Held,  that  this  was  not  necessary. 

Hdd,  also,  that  the  writ  was  prima  Jade  eridenoe  thai  an  indictment  was 
pending  against  A.  as  alleged  thereui. 

E!dd,  also,  that  the  writ  sufficiently  showed  B.'i  authority  to  make  the  arrest, 
without  producing  any  authority  from  the  goyemor  of  Kentucky, 

APPEAL  from  the  judgment  of  the  judge  of  the  Conrt  f^ridaw, 
of  Common  Pleas  of  Decatur  comity,  rendered  in  vaea-    "^ 
tion,  upon  habeas  corpus. 

OooKiNs,  J« — Pamelia  Cornelius  presented  a  petition 
to  the  judge  of  the  Court  of  Common  Pleas  of  Deccdiur 
county,  stating  that  she  was  illegally  imprisoned  by  James 
T.  Nichols^  under  pretence  of  a  warrant  from  the  governor 
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M»y  Tem,   of  this  state,  and  praying  for  a  writ  of  habeas  carpusj 

^^^'      which  was  granted*    Nichols  returned  to  the  writ  that  he 

NioBOLB     held  the  petitioner  in  custody  by  virtae  of  a  writ  issued 

CoBMSLirs.  by  the  governor  of  this  state,  upon  a  requisition  of  the 
governor  of  the  state  of  Kenttu:kyy  for  the  petitioner,  as  a 
fugitive  from  justice,  and  of  an  appointment  of  himself 
as  an  agent  of  the  state  of  Kentttckyj  to  demand  and 
return  said  fugitive,  pursuant  to  such  requisition.  The 
petitioner  excepted  to  the  return,  the  judge  sustained  the 
exceptions,  and  ordered  her  to  be  discharged;  from  which 
order  Nichols  appeals  to  this  Court 

The  appellee  insists  that  the  appeal  is  not  well  taken, 
because  the  appellant  did  not  file  an  appeal  bond.  The 
2  R.  S.,  p.  162,  s.  576,  authorizes  an  appeal  to  this  Court 
from  certain  orders  made  by  a  Court  or  judge,  in  various 
cases,  such  as  the  granting  and  dissolving  of  injunctions 
and  the  like,  among  which  is  enumerated  orders  and  judg- 
ments upon  writs  of  habeas  corpus  made  in  term  or  vaca- 
tion. The  577th  section  requires  a  bond  to  be  given  as 
in  other  cases  of  appeal.  This  section  is  to  be  construed 
with  sections  555,  563  and  564,  pp.  159, 160,  according  to 
which  a  bond  is  necessary  only  to  stay  proceedings;  but  a 
party  may  prosecute  his  appeal  without  giving  bond,  if  he 
does  not  seek  to  make  his  appeal  operate  as  a  supersedeas. 
The  appeal  is  weU  taken. 

A  further  position  assumed  is,  that  the  appellant  is  not 
within  the  terms  of  the  statute ;  that  he  is  but  a  nominal 
party,  being  an  agent  only  of  the  state  of  J^ntueky^  which, 
if  any  one,  is  the  real  party.  Why,  then,  did  not  the  peti- 
tioner make  the  proper  party?  She  has  chosen  to  proceed 
against  Nichols^  for  an  unlawful  detention.  It  is  of  little 
consequence  who  are  made  parties  in  cases  of  this  kind. 
It  is  incumbent  on  the  petitioner  to  show  an  unlawful  de- 
tention by  some  one,  and  an  officer  claiming  a  right  to 
imprison  by  virtue  of  process,  is  properly  a  party  for  the 
purpose  of  testing  the  legality  of  the  commitment.  In 
this  state,  the  state  has  generally  been  made  defendant, 
where  the  arrest  has  been  made  to  answer  to  a  criminal 
charge.     We  are  not  disposed  to  hold  that  the  action  of 
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the  Court  below  is  in  every  such  case  finaL    Of  the  im-    May  Term, 
propriety  of  doing  so,  the  proceedings  in  this  case  furnish       ^^56. 
a  sufficient  example.  Nichols 

Upon  the  merits,  it  is  insisted  by  the  appellee  that  the  ComuiTB. 
authority  shown  for  her  arrest  was  invalid.  Annexed  to 
the  return  of  Nichols  was  a  writ  issued  by  the  governor  of 
this  state,  directed  to  the  sheriff  of  any  county  therein, 
reciting  that  a  requisition  had  been  made  by  the  governor 
of  Kentucky  upon  him,  setting  forth  that  the  petitioner  had 
been  indicted  in  the  Circuit  Court  of  Jessamine  county  for 
grand  larceny,  a  certified  copy  of  which  indictment  accom- 
panied the  requisition ;  that  she  had  fled  from  the  justice 
of  said  state  and  taken  refuge  in  this  state ;  that  the  gov- 
ernor of  that  state  required  her  to  be  apprehended  and 
delivered  to  James  T.  Nichols^  who  was  authorized  to  re- 
ceive and  convey  her  to  the  state  of  Kentucky.  The  writ 
then  commands  the  sheriff  in  whose  bailiwick  she  may  be 
found,  to  arrest  and  deliver  her  to  the  said  Nichols^  to  be 
conveyed  to  the  state  of  Kentucky.  It  is  signed  by  the 
governor,  and  attested  by  the  secretary  emd  seal  of  state. 
Said  Nichols  also  annexed  to  the  return  his  commission 
firom  the  governor  of  Kentucky y  appointing  him  the  agent 
to  receive  and  convey  her  to  that  state. 

Of  the  various  objections  taken  to  these  proceedings, 
two  only  are  of  sufficient  importance  to  require  notice. 

One  is,  that  the  appointment  of  Nichols  by  the  governor 
of  Kentucky^  is  not  sufficient  We  have  examined  it,  and 
are  of  the  opinion  that  it  is  sufficient ;  and  further,  that 
the  question  is  immaterial.  That  authority  was  addressed 
to  the  governor  of  this  state,  who  deemed  it  so ;  and  hav- 
ing by  his  writ  required  the  petitioner  to  be  delivered  to 
Nichols^  as  the  agent  of  that  state,  that  was  a  sufficient 
i;v^arrant  for  her  arrest;  and  it  was  operative  to  the  limit  of 
this  state,  at  least,  without  any  other  authority.  Nichols 
had  therefore  no  occasion  to  make  his  appointment  a  part 
of  his  return,  which  was  good  without  it. 

The  other  objection  that  we  notice,  is,  that  a  copy  of 
the  indictment  did  not  accompany  the  writ.  It  was  not 
necessary.    The  writ  was  valid  on  its  face,  and  authorized 
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Hay  Term,    the  arrest;  and  it  was  prima  facie  evidence  that  there  was 

^^^*      such  an  indictment.     If  the  petitioner  sought  to  overcome 

Tm  Bojlkd  that  prima  fade  case,  she  could  not  do  it  by  exceptions, 
6IOKBB8  OF  but  should  have  done  it  by  answer. 
^'S^"^"      -P^^  Curiam.— The  judgment  is  reversed  with  costs. 
▼•  Cause  remanded,  with  instructions  to  the  judge  of  the 

Lavatbttb.  Decatur  Court  of  Common  Pleas  to  permit  the  petitioner 
to  answer,  and  in  default  thereof  to  remand  her  to  the 
custody  of  the  appellant. 
O.  B.  Hordj  for  the  appellant. 
X  Gavin  and  J.  K  Coverdill,  for  the  appellee. 


The  Board  of  Commissioners  of  Tippecanoe  County  r. 
The  City  of  Lafayette. 

Prior  to  the  Bpring  of  1853,  the  dty  of  Lafcyette  wu  goTomed  bj  ^  act  is* 
coiporating  towns,  nndar  wUch  the  town  of  LafaydU  had  the  tight  to  me 
the  county  jail,  bnt  in  the  spring  of  that  year,  the  town  adopted  the  proTi- 
sions  of  the  act  for  the  incorporation  of  cities,  which  contains  no  expiea 
provision  authorizing  cities  to  use  the  county  jails.  Bdd^  that  the  dty  had 
tiie  right  to  use  the  county  jail  as  the  town  had  before. 

Friday,  APPEAL  from  the  Tippecanoe  Circoit  Court. 

"^  ^^*  Per  Curiam^ — The  county  commissioners  of  THppecanoe 

county,  made  an  order  that  the  county  jail  should  not  be 
used  as  a  place  of  imprisonment  for  offenders  against  the 
ordinances  of  the  city  of  Lafayette. 

The  city  appealed  to  the  Circuit  Court,  where  the  order 
of  the  commissioners  was  reyersed. 

The  county  appeals  to  this  Court. 

Prior  to  the  spring  of  1853,  Lafayette  acted  as  a  corpo* 
ration  under  the  act  incorporating  towns,  and  possessed, 
by  statute,  the  right  to  use  the  county  jail,  &c 

In  the  spring  of  1853,  the  town  complied  with  the  pro- 
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visions  of  the  act  for  the  incorporation  of  cities,  and  be-    May  Teim, 
came  "  one  of  them."  ^^^' 

This  latter  act  contains  no  express  provision  authorizing  Bibd 
the  city  to  use  the  county  jail;  and  it  is  claimed  that  that  Lahius. 
act  confers  all  the  rights  she  possesses.  On  the  other  hand, 
it  is  insisted  that  the  powers  conferred  by  that  act  are  sup- 
plementary to  those  formerly  possessed.  We  are  of  this 
latter  opinion.  The  first  section  of  the  act  expressly  says 
that  the  powers  therein  granted  shall  be  in  addition  to  those 
already  possessed  by  the  corporation  as  a  town;  but  the 
same  act  provides  that  when  previously  existing  city  cor- 
porations avail  themselves  of  its  provisions,  their  former 
powers  shall  cease,  &c;  and  sections  specially  provide  for 
the  continuance  of  corporate  liabilities,  officers,  &c;  but  no 
such  provisions  are  made  upon  towns  coming  under  the 
enactments  of  the  general  act  for  incorporating  cities,  be- 
cause they  continued  without,  the  old  corporation  being 
improved  but  not  annihilated.  Where  there  is  any  irrecon- 
cilable conflict  in  provisions  of  the  incorporating  acts,  the 
later  must  govern. 

The  judgment  is  affirmed  with  costs. 

J£  W.  Chase  and  J.  A.  Wilstach^  for  the  appellant. 

E.  JS.  Brackett  and  F.  B.  Everett^  for  the  appellee. 


BiRn  and  Another  v.  Lanius. 

At  ]b!w,  a  promise  b7  one  to  another,  for  the  benefit  of  a  third  person,  caa  not 

be  enforced  by  the  latter ;  bat  in  equity  the  rule  is  otherwise. 
An  objection  to  eridence  will  not  be  noticed  in  tiie  Supreme  Court,  unless  tibe 

grounds  of  objection  appear  to  haTO  been  pointed  out  to  the  Court  below. 
It  is  not  error  to  disallow  eyidenoe  to  prove  a  &ct  which  is  admitted  by  the 

state  of  the  pleadings. 
Affinnative  matter  alleged  in  an  answer  is  admitted  by  the  absence  of  a  reply. 
A  partner  can  not  proye  the  declarations  of  a  co-partner  to  ai!bct  the  rights  of 

third  persons  dealing  with  the  fihn. 


t  ill 
1158  405 
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May  Tarn,    An  int tractkm  not  strictly  ai^licable  to  die  cam,  nifty  properiy  be  refased. 
X86&       A  partnenhip  can  not  be  raed  for  money  adyanced  or  articles  sold  to  one  of  the 

partners  solely  on  his  indiyidaal  credit ;  bnt  the  partnership  is  liable  if  fliey 

1^  were  nsed  for  the  benefit  of  the  firm,  and  il  waa  the  nnderstandiog^  of  the 

T.AwwT«  parties  that  the  firm  was  to  be  liable. 

Under  the  B.  8. 1853,  the  jory,  unless  otherwise  directed  by  the  Conrt»  maj, 

in  their  discretion,  find  a  general  or  special  yerdict. 
It  is  the  duty  of  the  Court,  by  the  R.  8.  1852,  at  the  request  of  either  party, 

to  require  the  jury  to  gire  a  special  rerdict  upon  all  or  any  of  the  issues. 
By  a  special  yerdict  upon  an  issue  is  meant,  not  a  finding  npon  an  isolated 
foct,  tending  to  support  or  defeat  an  issue,  but  a  finding  upon  an  issue  arising 
upon  a  cause  of  action  in  the  complaint  and  a  denial  of  it  in  the  answer,  or 
npon  a  defence  set  up  in  the  answer  put  in  issue  by  tiie  reply. 
A  party  may  demand  that  if  the  jury  find  a  general  yerdict,  they  shall  also  be 
required  to  find  specially  upon  particular  questions  of  fact,  to  be  stated  in 
writing ;  but  the  jury  need  not  respond  to  such  questions,  unless  they  elect 
to  find  a  general  yerdiot. 

^^j  APPEAL  from  the  Decatur  Ciicuit  Court 

GrooKiNS,  J. — This  was  a  bill  in  chancery  by  Lafdtis 
against  Bird^  New^  and  the  Lawrenceburgh  and  Upper  Mts- 
sUsippi  Railroad  Company ^  to  compel  a  transfer  of  stock. 
The  case  made  by  the  bill  is  as  follows :  One  Jacob  La- 
niusy  and  one  Millspaughy  were  contractors  with  the  rail- 
road company,  for  the  construction  of  a  portion  of  their 
road.  About  the  commencement  of  their  work  under  the 
contract,  MiUspaiugh  died,  and  Jocoft  Lamius  took  the  de- 
fendant, Bird^  into  partnership  with  him,  in  the  prosecution 
of  said  work.  The  plaintiff  advanced  to  said  Jacob  La- 
niuSj  in  money,  horses,  and  other  property,  to  the  amount 
of  800  dollars,  to  enable  him  and  Bird  to  prosecute  their 
undertaking  under  said  contract  (some  before  and  some 
after  their  partnership  was  formed),  of  which  advances  both 
partners  had  the  benefit;  and  the  bill  alleges  that  Bird  still 
has  the  benefit  of  said  advances;  and  that  he  expressly 
promised  the  said  Jacob  Lamas  to  be  responsible  for  the 
same.  The  promise  here  relied  on  is  contained  in  the  arti- 
cles of  partnership  between  Jacob  Lanius  and  Bird,  and  is 
as  follows:  ^'  The  parties  are  to  be  at  equal  expenses  and 
outlays  in  the  prosecution  of  said  contract  throughoat, 
taking  into  the  account  the  amounts  respectively  advanced 
prior  to  this  date,  by  said  parties.  And  they  shall  equally, 
at  the  clos^  of  said  contract,  divide  the  profits,  and  be 
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equally  responsible  for  any  or  all  debts  or  losses,  that  have  May  Term, 
or  may  arise  or  be  sustained  in  the  premises,  as  well  for  ^^So. 
profits,  debts  or  losses  prior  to  this  date,  as  for  those  from  Bibb 
and  after  the  date  of  these  presents;  and  all  stock,  teams,  LAvim. 
tools  and  implements  now  used  or  to  be  furnished  for  the 
prosecution  of  said  work,  are  to  be  joint  property,  and 
equally  paid  for  by  said  parties."  The  articles  of  partner- 
ship containing  these  stipulations,  are  made  a  part  of  the 
complaint  It  is  further  alleged  that  the  partnership  re- 
ceived from  the  railroad  company,  in  part  payment  for  their 
work,  certain  real  estate,  which  they  sold  to  the  defendant, 
New  J  from,  whom  they  received  a  certificate  for  twenty-five 
shares  of  the  capital  stock  of  the  company,  of  the  nominal 
value  of  1,250  dollars.  The  stock  could  only  be  transferred 
on  the  books  of  the  corporation,  which  was  not  done ;  but 
New  executed  to  Lanitis  and  Bird  an  assignment  in  wri- 
ting of  said  certificate,  and  stipulated  therein  to  transfer 
the  same  on  the  books,  when  he  could  have  access  to  them. 
Said  LaniuSj  to  secure  the  plaintiff'  for  his  advances,  as- 
signed his  interest  in  said  certificate  to  the  plaintiff*,  and 
delivered  the  same  to  him.  New  executed  a  power  of  at^ 
tomey,  authorizing  one  Dunn  to  assign  said  stock  to  Id^ 
nins  and  Bird  on  the  books  of  the  corporation.  Jacob  ha^ 
nius  died  insolvent.  The  plaintiff*  has  requested  Bird  to 
assign  the  certificate  to  him.  He  claims  to  hold  it  for  the 
amount  of  his  advances.  Bird  denies  any  liability  to  him, 
and  has  notified  the  corporation  not  to  permit  a  transfer  of 
the  stock.  He  alleges  that  the  stock  is  below  par,  and 
prays  that  it  may  be  assigned  to  him  or  sold,  and  the 
amount  of  his  advances  paid  with  interest,  and  for  general 
relief. 

The  defendants  demurred  to  the  complaint,  and  the  de- 
murrer was  overruled,  which  ruling  is  assigned  for  error. 

The  ground  assumed  in  support  of  the  demuirer  is,  that 
the  debt  due  the  plaintiff  was  the  individual  debt  of  Jacob 
LaniuSj  and  that  the  promise  of  Bird  to  his  co-partner, 
^^  that  he  would  be  equally  responsible  with  him  for  all 
debts  that  had  been  contracted  at  the  date  of  the  artides, 
or  that  might  thereafter  be  contracted  for  carrying  on  the 
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May  Tenn,  business;  and  that  all  stock,  teams,  tools  and  implements 
^^^'  used  and  furnished  for  the  work,  should  be  equally  paid  fw 
BiBD  by  the  parties,"  was  one  to  which  the  plaintiff  was  a  sizan- 
Lasiub.     g^h  Ai^d  of  which  he  could  claim  no  benefit. 

We  are  of  the  opinion  that  the  objection  to  the  bill  is 
not  well  taken.  The  doctrine  of  this  Coart  has  been,  that 
at  law,  a  promise  by  one  to  another  for  the  benefit  of  a 
third  party,  could  not  be  enforced  by  the  latter.  Sahum 
V.  Browfij  6  Blackt  347.— JPartoir  v.  Kempy  7  icL  544-— 5ftt- 
zellv.  Frybergerj  2  Ind.  176. — Canklin  v.  Smithj  ante,  p. 
107.  But  the  rule  in  equity  is  different.  The  allegations 
are,  that  the  advancements  were  made  to  one  partner  for 
the  benefit  of  both,  some  before  and  some  after  the  part- 
nership was  formed;  that  Bird  had  the  benefit  of  the  ad- 
vancements, and  promised  his  partner  to  pay,  Sec  In  equity 
he  is  bound  by  this  promise,  and  he  for  whose  benefit  it 
was  made  may  enforce  it 

Bird  answered,  1.  By  a  general  denial  2.  He  admits 
the  partnership,  the  assignment  by  New  to  the  firm  of  the 
stock  certificate  for  the  consideration  stated;  denies  the 
indebtedness  of  Jacob  Lanius  to  the  plaintiff  as  alleged; 
denies  that  he  ever  undertook  to  pay  any  such  indebted- 
ness; says  Ja>eob  Lanius  held  said  stock  certificate  for  the 
firm;  that  he  had  no  right  to  assign  it  to  the  plaintiff;  and 
that,  if  done,  it  was  without  his  knowledge  or  consent; 
that  the  business  of  the  firm  is  unsettled;  that  it  is  in  debt 
2,000  dollars,  of  which  1,000  dollars  are  due  to  himself; 
and  he  exhibits  what  he  alleges  to  be  a  written  acknowl- 
edgment of  the  deceased  partner,  dated  February  7, 1851, 
stating  that  he  had  advanced  580  dollars  beyond  his  share 
as  a  partner,  which  was  to  be  paid  back  to  him,  with  in- 
terest, in  stock,  at  its  cash  value,  when  the  work  should  be 
finished.  He  says  there  are  no  other  means  for  the  pay- 
ment of  the  debts,  and  he  claims  the  stock  certificate  as 
surviving  partner,  for  that  purpose. 

Reply  in  denial  of  the  affirmative  matter  contained  in 
the  answer.  The  execution  of  the  instrument  pleaded  bj 
Bird  is  denied  under  oath. 

New  answers,  admitting  that  he  assigned  the  stock  ce^ 
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tificate  as  stated,  but  alleges  that  it  bore  interest  from  a   May  Term, 
previous  date,  and  sets  up  a  contemporaneous  agreement      ^^^' 
that  he  was  to  have  the  interest.    The  reply  denies  his       Bird 
right  to  the  interest.     As  there  was  no  evidence  of  such     Lavius. 
promise,  this  part  of  the  case  need  not  be  further  noticed. 

The  railroad  company  answered,  &st,  by  a  general  de- 
nial; secondly,  that  they  have  overpaid  Lanius  and  Bird 
1,500  dollars  on  their  contract  for  work ;  that  Bird,  the  sur- 
vivor, and  the  estate  of  the  deceased  partner,  are  insolvent, 
and  have  no  means  for  the  payment  of  said  balance,  ex- 
cept said  certificate  of  stock.  To  this  answer  there  was 
no  reply. 

The  issues  were  submitted  to  a  jury,  who  found  spe- 
cially, that  at  the  time  of  the  assignment  of  the  stock  cer- 
tificate by  Jacob  Lanius  to  the  plaintiff,  there  was  due  him 
from  the  firm  769  dollars,  for  money  and  goods  furnished 
them  while  engaged  at  work  on  the  railroad;  that  the  debt 
was  first  contracted  to  the  plaintiff  by  the  firm,  and  not 
by  Jacob  Lanius  on  his  own  account;  that  Jacob  Lanius 
assigned  the  stock  certificate  to  the  plaintiff,  at  the  time 
and  for  the  purpose  mentioned  in  the  complaint;  that  at 
the  time  of  said  assignment  Jooofr  Lanius  was  not  indebt- 
ed to  the  plaintiff,  but  that  the  firm  was  indebted  as  above 
stated.  They  also  found  a  general  verdict  for  the  plaintiff 
for  907  dollars  and  42  cents.  The  defendant's  motion  for 
a  new  trial  was  overruled,  and  judgment  was  given  for 
the  amount  of  the  verdict,  declaring  the  same  a  lien  on 
the  stock,  and  ordering  the  stock  to  be  sold  for  its  pay- 
ment* 

The  appellant  complains  that  on  the  trial,  the  deposition 
of  Mrs.  Laniusy  vridow  of  the  deceased  partner,  was  read 
in  evidence  by  the  plaintiff,  in  which  she  testifies  to  certain 
declarations  made  by  her  husband.  We  can  not  notice 
the  objection,  because  the  grounds  of  it  were  not  pointed 
out  Had  that  been  done,  the  Court  would  probably  have 
referred  to  the  statute,  which  seems  to  exdude  such  testi- 
mony. 2  R.  S.,  p.  82,  s.  240.  See,  also,  1  Ghreenleafs  Ev., 
83.  334,  337. 

The  defendant  offered  evidence  that  the  firm  of  Lanius 
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Mmj  TMm,   and  Bird  was  indebted  in  a  large  sum  to  the  railroad  com- 
^^^'      pany,  which  the  Comt  properly  exdnded.     That  fact  stood 
BisD       admitted  by  the  pleadings,  there  being  no  reply  to  the  an- 
liAHiuB.     Bwer  of  the  company  alleging  such  indebtedness.     The 
Court  also  excluded  evidence  of  other  indebtedness  of  the 
firm.     If  this  was  error,  it  was  cured  by  a  subsequent  ad- 
mission by  the  plaintiff  that  the  firm  was  notoriously  in- 
solvent. 

The  defendant  offered  to  prove  the  declarations  of  the 
deceased  partner  that  the  firm  was  indebted  to  him.  The 
testimony  was  properly  excluded.  This  indebtedness  was 
put  in  issue  by  the  pleadings;  but  a  partner 'can  not,  by 
the  declarations  of  his  co-partner,  affect  the  rights  of  other 
persons  dealing  with  the  firm. 

Several  instructions  were  prayed  by  the  defendant,  the 
twelfth  of  which  is  as  follows:  ^  The  defendants  ask  the 
Court  to  charge  the  jury  that  if  money  is  borrowed,  or 
goods  bought,  or  any  other  contract  made  by  one  partner 
upon  his  own  exclusive  credit,  he  alone  is  liable  therefor, 
and  the  partnership,  although  the  money,  property  or  other 
contract  is  for  their  proper  use  and  benefit,  or  is  applied 
thereto,  will  in  no  manner  be  liable  therefor."  This  the 
Court  refused  to  give,  and  several  others  embodying  sub- 
stantially the  same  principle,  in  somewhat  different  lan- 
guage. The  instruction  stated  the  law  correctly;  Story 
on  Partnership,  s.  134;  but  it  was  not  strictly  applicable  to 
the  facts,  and  was  therefore  properly  refused.  The  princi- 
ple here  stated  excludes  firom  consideration  the  promise 
made  by  Bird^  which  we  considered  when  discussing  the 
sufficiency  of  the  bill.  The  charge  given  by  the  Court, 
put  the  case  on  the  true  ground,  which  was,  in  substance, 
that  if  the  plaintiff  furnished  the  money,  &c,  solely  on  the 
credit  of  JcLCob  Laniusy  he  could  not  recover  for  it;  but  if 
the  money  and  property  went  into  the  firm,  for  their  bene- 
fit and  use,  and  it  was  understood  by  all  the  parties  that 
the  firm  should  pay  the  plaintiff  for  it,  their  verdict  should 
be  for  him;  and  again,  if  they  believed  the  stock  certificate 
was  transferred  to  pay  a  debt  of  the  firm,  they  should  find 
for  the  plaintiff,  but  if  for  the  individual  debt  of  Jac(A  hor 
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fiius^  they  should  find  for  the  defendant.     The  case  in  this   ^^7  T^^rn, 
respect  was  fairly  put  to  the  jury.  ^°^' 

Another  position  taken  for  the  reversal  of  the  judgment,  Bibo 
is,  that  the  Circuit  Court  refused  to  require  the  jury  to  Lakiui. 
respond  to  certain  interrogatories  propounded  by  the  de- 
fendants in  writing,  and  which  they  desired  to  have  an- 
ewered.  The  statute  is  as  follows:  In  all  actions  the 
jury,  unless  otherwise  directed  by  the  Court,  may,  in  their 
discretion,  render  a  general  or  special  verdict;  but  the 
Court  shall,  at  the  request  of  either  party,  direct  them  to 
give  a  special  verdict  in  writing  upon  all  or  any  of  the  is- 
sues;  and  in  all  cases,  when  requested  by  either  party, 
shall  instruct  them,  if  they  render  a  general  verdict,  to  find 
specially  upon  particular  questions  of  fact  to  be  stated  in 
writing.  This  special  finding  is  to  be  recorded  with  the 
verdict.  2  R.  S.,  p.  114,  s.  336.  The  request  made  by  the 
defendants,  as  stated  in  the  record,  was  as  follows:  '^  Af- 
ter the  evidence  had  been  heard,''  &c.,  '^  the  defendants,  in 
writing,  requested  the  Court  to  charge  the  jury  to  give  a 
special  verdict  in  writing  upon  the  following,  to- wit:" 
Then  follow  a  number  of  interrogatories,  upon  particular 
facts  supposed  to  be  involved  in  the  issues. 

The  request  of  the  defendants  did  not  conform  to  the 
statute,  and  hence  it  was  not  error  to  refuse  it  Under 
this  section,  the  jury,  if  left  to  their  own  discretion,  may 
find  a  general  or  special  verdict,  as  they  please;  but  at  the 
request  of  either  party,  they  may  be  required  to  give  a  spe- 
cial verdict  upon  aU  or  any  of  the  issues.  What  is  here 
meant  is,  not  an  isolated  fact,  tending  to  support  or  defeat 
an  issue;  but  it  is  an  issue  joined  between  the  parties, 
arising  upon  a  cause  of  action  in  the  complaint,  and  a  de- 
nial of  it  in  the  answer,  or  upon  a  defence  set  up  in  the 
answer,  put  in  issue  by  the  reply.  A  party  may  likewise 
demand  that  if  the  jury  find  a  general  verdict,  they  be  re- 
quired also  to  find  specially  upon  particular  questions  of 
fact,  to  be  stated  in  writing;  but  the  jury  is  not  compelled 
to  respond  to  these  questions,  unless  they  elect  to  find  a 
general  verdict.     They  may  disregard  any  special  inteiro- 
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Maj  Term,   gatories  sent  to  them,  if  they  choose,  instead  of  a  general 
^^^'      verdict,  to  find  specially  upon  the  issues  submitted  to  them. 
WiLUAMs        We  do  not  say  how  far  a  party  may  go  in  proponnduig 
Bbtkolds.   interrogatories.     That  question  is  not  before  us,  and  we 
will  not  anticipate  it.     All  that  we  decide  is,  that  a  party 
can  not  require  special  interrogatories  to  be  answered,  ex- 
cept on  condition  that  the  jury  shall  elect  to  return  a  gen- 
eral verdict.     The  request  made  by  the  defendants  was 
unqualified,  and  was  therefore  properly  refused. 

There  was  a  large  amount  of  evidence,  some  of  it  con- 
flicting, given  to  the  jury,  and  hence  we  can  not  say  that 
it  does  not  support  the  verdict 

Davison,  J.,  being  a  stockholder  in  said  railroad  com- 
pany, was  absent. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

B.  W.  Wilson  and  S.  A.  Bonner^  for  the  appellants. 
J.  S.  Scobey  and  W.  Cumbacky  for  the  appellee. 


Williams  and  Another  v.  Reynolds. 

A  Coart  of  equity,  as  a  general  rale,  has  no  jorisdicdon  to  snbject  dioees  in 
action  to  &e  payment  of  debts.  When  the  title  to  personal  property  whidi 
really  belongs  to  an  execution  defendant,  is  clouded,  or  vested  in  another 
person,  so  that  the  lien  of  the  execution  will  not  attach,  equity  will  eome  to 
the  aid  of  the  execation  and  perfect  the  title;  but  as  eqnity,  in  tiiese  esses, 
acts  only  in  aid  of  the  law,  it  wiU  interfere  only  as  to  such  jKopertj  as,  if 
the  title  thereof  were  actually  in  the  execution-defendant,  would  be  liaUe  to 
sale  on  an  execution  at  law ;  unless,  indeed,  some  specisl  ground  of  eqnitj 
jurisdiction  be  shown,  as  fraud,  trust,  &c. 

Friday,  APPEAL  from  the  Tippecanoe  Circuit  Court 

June  13.  Davison,  J. — ^Bill  in  chancery  by  the  appellee  agaiflst 
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the  appellants.    The  fieusts  presented  by  the  bill  are,  in  sub-  ^^y  I'oni, 
stance,  as  follows:  ^^^ 

On  the  20th  of  Jme^  1838,  Runniofty  Phares  and  Win-  Wiixiams 
ters  gave  their  promissory  note  to  Williams  (one  of  the  ap-  Bbtvolds. 
pellants)  for  3,441  dollars,  payable  in  twelve  months,  and 
to  secure  the  payment  thereof,  they  executed  to  him  a  mort- 
gage on  a  certain  tract  of  land  in  Tippecanoe  county,  and 
also  on  certain  town  lots  in  AmericuSj  in  said  county.  On 
the  28th  of  March,  1840,  WiUiams,  Rumion,  Phares,  Win^ 
ters  and  Reynolds  (the  appellee)  executed  an  agreement  in 
reference  \o  said  note  and  real  estate,  which  is  as  follows: 
Whereas  RunnioUj  Phares  and  Winters  are  indebted  to  Jif. 
2).  Williams  in  about  the  sum  of  3,800  dollars  (principal 
and  interest),  more  or  less,  on  a  note  secured  by  mortgage 
on  certain  lands,  supposed  to  be  about  170  acres,  and  also 
on  certain  town  lots  in  Americus;  and  whereas,  by  arrange- 
ment between  the  parties,  Williams  is  to  receive,  in  liqui- 
dation of  his  debt,  2,000  dollars,  to  be  paid  by  three  equal 
instalments,  in  three  notes  drawn  by  Rumnion,  Phares  and 
Winters,  and  indorsed  by  Reynolds,  payable  in  one,  two 
and  three  years  from  this  date,  with  interest,  and  for  the 
balance  of  his  debt,  said  Williams  is  to  receive  said  lands  in 
payment  at  10  dollars  per  acre,  so  far  as  they  will  go,  and 
for  the  balance  a  sufficient  number  of  said  town  lots,  at 
10  dollars  per  lot  (said  Williams,  Rimnion,  Phares  and 
Winters  to  choose  a  lot  alternately,  Williams  having  the 
first  choice  till  a  sufficient  number  are  chosen),  said  pay- 
ments  to  be  considered  as  made  at  this  date;  and  whereas 
it  is  understood  that  Williams  (with  the  assent  of  all  the 
parties  hereby  expressed)  is  to  transfer  all  his  interest  in 
the  residue  of  said  town  lots  to  said  Reynolds,  and  WU" 
Hams  is  to  foreclose  his  mortgage  on  said  land  and  such  of 
said  lots  as  may  be  chosen  as  aforesaid,  and  to  take  such 
decree  of  foreclosure  in  full  satisfaction  of  his  debt;  there- 
fore, in  witness,  &c 

According  to  the  said  agreement,  the  appellee  became 
the  indorser  of  three  notes,  for  the  aggregate  sum  of  2,000 
dollars,  drawn  by  Rvfnnion,  Phares  and  Winters,  and  paya- 
ble to  Williams,  in  one,  two  and  three  years,  and  it  is  al- 
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Mftj  Torn,  leged  that  at  the  date  of  the  agreement,  there  was  due  and 
^^^*  owing  from  Runnion^  Phares  and  Winters  to  Williams 
WiLLLUfs  3,600  dollars  snd  40  cents  and  no  more;  and  that  npon 
Sbtxold*.  actual  measurement  the  land  described  in  said  mortgage 
was  found  to  be  one  hundred  and  seventy-one  acres  and 
fourteen-hundredths  of  an  acre,  which,  at  10  dollars  per 
acre  amounted  to  1,711  dollars  and  40  cents,  which,  when 
added  to  the  amount  of  said  three  notes,  would  make  3,711 
dollars  and  40  cents,  being  111  dollars  and  40  cents  ovet 
the  amount  due  said  Williams  at  the  date  of  said  agree- 
ment; that  the  appellee  was  compelled,  as  indorser  of  said 
notes,  to  pay  the  same,  with  interest,  to  said  Williams; 
that  Runnum^  Phares  and  Winters  are  insolvent,  and  the 
money  by  him  paid  to  Williams^  as  indorser  for  them,  re- 
mains wholly  unpaid.  Williams  purchased  the  lands  at 
sheriff's  sale,  under  a  decree  of  foreclosure,  and  on  the  11th 
of  June^  1849,  sold  and  conveyed  the  same  to  said  Sloch* 
well,  who  still  owes  Williams  a  balance  of  the  purchase- 
money,  amounting  to  1,026  dollars  and  50  cents.  Wil- 
liams resides  in  Virginia;  and  it  is  alleged  that  if  the  mo- 
ney so  due  from  Stockwell  should  be  paid  over  to  WilUa$i^y 
the  appellee  will  be  without  remedy  in  the  premises..  The 
bill  prays  for  an  injunction,  &c.,  and  that,  on  a  final  hear- 
ing, the  Court  decree  that  Williams^  out  of  said  sum  of 
1,026  dollars,  pay  to  the  appellee  the  said  111  doUars  and 
40  cents,  with  interest  from  the  28th  day  of  March,  ISW, 
Slid  for  general  relief,  &cc* 

The  appellants  demurred  to  the  bill.  The  Court  over- 
ruled the  demurrer,  and  rendered  a  final  decree  for  the  ap- 
pellee in  accordance  with  the  prayer  of  the  bilL 

It  will  be  observed  that  the  plaintiff  in  the  bill  does  not 
seek,  as  by  virtue  of  the  agreement  copied  perhaps  he 
might,  to  be  subrogated  generally  to  the  rights  of  the  mort- 
gagee, as  to  the  remaining  interest  covered  by  the  mort- 
gage. He  does  not  ask  for  the  benefit  of  the  lots  in  Amer* 
ictis.  He  rather  claims  to  subject  to  the  payment  of  his 
demand  the  111  doUars  overplus  on  the  farm  as  a  chose  in 
action.  In  this  view,  his  bill  is  not  sustainable.  Choses 
in  action  can  not,  as  the  general  rule,  be  subjected  to  exe- 
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cation.  The  Unkmnon  Heirs j  Sfc^  v.  KifnbaU,  4  Ind  IL  ^^  7«»* 
54&.—Totten  v.  McManuSy  6  id.  4(r7,  and  cases  cited  The  ^^^ 
principle  is  stated  in  the  case  of  '^  2%e  Unknown  Heirs^'^  PxAn 
9ypra^  and  need  not  here  be  elaborated.  Equity,  in  such  xam  Btatb. 
cases,  only  comes  in  aid  of  the  execution  at  law.  Real 
estate  is  subject  to  execution.  When,  therefore,  a  party 
obtains  a  judgment  and  execution  against  a  defendant,  he 
is  entitied  to  enforce  them  against  the  real  estate  of  such 
defendant.  But  if  the  titie  to  such  estate  is  clouded  or 
vested  in  another,  so  that  the  lien  of  the  judgment  will 
not  attach,  and  the  legal  titie  can  not  be  conveyed  on  an 
execution  sale,  equity  comes  to  the  aid  of  the  execution 
at  law,  and  perfects  the  titie.  So,  as  to  personal  prepay. 
But  as  equity  is,  in  these  cases,  simply  in  aid  of  the  law, 
it  inter£»es  only  as  to  such  property  as  is  liable  to  sale  on 
execution  at  law,  when  the  titie  is  actually  in  the  execu- 
tion defendant,  unless  there  be  some  special  ground  of 
equity  jurisdiction,  as  firaud,  trust,  &c.  When  the  decree 
in  this  case  was  rendered,  at  all  events,  the  right  to  the  111 
dollars  mentioned  in  the  bill  could  not  have  been  taken  on 
execution  at  law  against  WUUamSf  under  any  circum- 
stances. It  was  not  of  a  species  of  property  subject  to 
execution.  Perhaps  it  is  not  now,  except  by  the  consent 
of  the  owner.    See  2  B.  S.,  pp.  134, 136,  ss.  433,  438. 

Per  Chmain4 — The  decree  is  reversed  with  costs.   Cause 
remanded,  &c. 

E,  IL  Brackett  and  O.  &  Orihy  for  the  appellants. 

JZ.  C  Gt^ory  and  R.  Jones^  for  the  appellee. 


Pratt  v.  The  State.  i  7  €bt 

1185   871 

FroMcntion  for  an  usaiilt  and  botterj,  before  a  jwtiDe  of  the  peace  of  ^h- 
hart  Gonnty.    The  defendant  haying  been  oonricted  and  fined,  took  an  ap- 
peal to  the  Elkhart  Common  Fleas.    The  venue  was  then  changed,  upon  hia 
application,  to  the  i>i  Grange  Common  Pleas,  where  he  was  coniTielad,  Ac 
Vol.  VII^-40 
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llftyTom,    1W»  tiiMiatheCk»artof  CkmuiionFlflMiio  info^^ 
1856w  ^^7  o*^^  ftffidayit  than  the  one  filed  before  the  jnstioe. 

Held,  also,  that  the  La  Grange  Ck>mmon  Plea«  had  jmisdictioii  of  the  cause. 

^'^^^       Bebntting  testimony,  by  the  nsnal  oonrse  of  practioe,  being  the  last  wfaidi  if 
Thb  ShrAXB*      offered,  the  Supreme  Court  would  beaitate  to  revetw  a  jn^^mast  becaia 
the  CoQit  before  which  the  canse  was  tried  refiued,  after  the  rebntliiig  teiti- 
monj  was  closed,  to  admit  farther  eridence. 

FHday,  APPEAL  from  the  La   Grange   Court  of  Common 

'^•^"-      Plcaa. 

Perkins,  J. — Joseph  JhraU  was  prosecuted  before  a  jus- 
tice of  the  peace  in  Elkhart  county,  for  an  assault  and  bat' 
tery,  convicted,  and  fined  1  dollar.  He  obtained  a  new 
trial,  took  a  change  of  yenue  to  another  jostioe,  was  tried 
and  fined  3  dollars.  He  appealed  to  the  Common  Heas, 
took  a  change  of  venae  to  the  La  Orange  Commoii  Pleas, 
was  tried,  convicted,  and  fined  100  dollars.  A  new  trial 
was  denied.  He  appealed  to  this  Court;  and  he  here  as- 
signs for  error  specially — 

1.  That  no  information  was  filed  against  him  in  the 
Common  Pleas. 

2.  That  no  affidavit  was  there  filed  against  him. 

3.  The  Court  refused  to  hear  certain  evidence. 

4.  The  Court  refused  to  dismiss  the  cause  for  want  of 
jurisdiction. 

5.  The  Court  refused  to  give  a  certain  instruction  asked 
As  the  cause  went  into  the  Common  Pleas  by  appeal, 

no  information  was  necessary,  nor  was  any  afiSidavit,  other 
than  that  filed  before  the  justice.  That  went  up,  in  this 
case,  with  the  appeal  papers,  and  such  should  be  the  prac- 
tice in  all  cases.  The  Court  had  jurisdiction,  and  rightly 
refused  to  dismiss  the  cause. 

The  evidence  is  not  upon  the  record,  nor  is  it  stated  that 
evidence  was  given  to  which  the  refused  instruction  wonld 
have  been  applicable.  Hence,  we  can  not  say  the  insfrac- 
tion  was  wf ongly  refused. 

The  refusal  to  hear  evidence  is  stated  in  the  record  as 
follows: 

The  state  gave  her  evidence,  the  defendant  his,  and  the 
state  rebutted. 

^  The  defendant  then  ofiered  to  prove  by  witnesses  who 
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were  present^  that  the  facts  attempted  to  be  established  in  '^7  '^^n^, 
the  rebatting  testimony  were  not  true,  but  the  Court  re-       ^^^' 
fused  to  hear  it,  on  the  ground  that  the  rebutting  testimony      Oimbbl 
was  the  last  that  could  be  received*     The  Court  stated     8mu»th. 
that  the  evidence  was  closed,  and  adjourned  for  dinner. 
On  opening  after  dinner,  which  was  about  an  hour  from 
adjournment,  the  Court  informed  the  defendant  that  he 
might  give  his  proposed  evidence;  to  which  the  defendant 
replied  that  the  witnesses  were  not  in  town,  but  on  their 
way  home  to  Elkhart  county."     He  asked  no  further  favor, 
and  the  Court  proceeded  to  a  conclusion  of  the  cause,  and 
rendered  judgment  against  him.    In  the  usual  course  of 
practice,  the  rebutting  evidence  is  the  last,  and  the  Supreme 
Court  would  hesitate  to  reverse  a  case  because  the  nisi 
prius  Court  had  refused  to  depart  from  the  rule.     Sktde  v. 
The  State,  2  Ind.  R.  33.    The  rebutting  testimony  in  this 
case  may  have  been  unimportant  Besides,  when  the  Court 
proposed  to  hear  the  surrebutting,  the  defendant  should 
have  asked  time  to  bring  back  his  witnesses. 

Per  Ouriam4 — The  judgment  is  affirmed  with  costs. 

A.  ElHsonj  for  the  appellant. 


OiMBEL,  Administrator,  t;.  Smidth. 

A  bni  of  exceptions  contained  the  evidence  in  the  canse,  and  also  the  instnie- 
tions  given  to  the  jvacj,  bnt  no  motion  was  made  for  a  new  trial  in  the 
Court  below;  nor  was  tiie  record  made  np  nnder  as.  847  and  848,  p.  116, 
8  B.  S.  1852.  Held,  that  the  bill  of  exceptions  presented  no  question  for 
the  consideration  of  the  Supreme  Coort. 

In  a  snit  by  a  mother  for  the  seduction  of  her  daughter,  a  release  bj  the  latter 
lo  the  seducer  of  all  damages  for  the  wrong  done  to  her,  can  not  be  set  up 
in  bar. 

In  actions  ex  ddicto,  where  tiie  plea  was  not  guilty,  the  right  of  action,  at  the 
common  law,  did  not  surme  the  death  of  the  wrongdoer,  and  tiie  B.  9. 
1843  conformed  to  tiie  common  law  ntie. 
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Ifay  Tenn,    AeCfonbyamotliwagAiiutllMsdHiliilstmtoTof  ^.,fordi^ 

1856.  tion  of  her  daughter  bj  A.    The  tort  was  oommitted  Odeber  1, 1849.    The 

— B.  8. 1852  took  eflfect  May  6,  1863.    A,  died  Jviy  1, 1858.    The  adioB  ma 

UiimsL  oommenced  Moath  18, 1854. 

Skxpth.      i7eU,  that  the  light  of  action  was  gOTemed  by  the  B.  S.  185S. 

Eddy  also,  that,  by  the  B.  8. 186S,  the  plaintiff's  ri^t  of  action  snrriTed. 
Heid,  also,  that  the  snit  was  not  barred  by  the  statute  of  limitations. 
The  statute  of  limitations  in  force  when  a  suit  is  brought,  as  a  general  rale, 
governs  iSb»  action ;  but  where  there  is  no  proTiso  in  tiie  new  act  saiiBg 
rights  of  action  already  aocrned,  the  prerious  act  gorenia. 
A  demurrer,  under  the  B.  8. 1852,  is  confined  to  the  pleading  to  which  it  k 
immediately  addressed. 

SaMrdag,  APPEAL  from  the  Knox  Court  of  Common  Fleas. 

Stuart,  J« — This  was  an  action  for  sednction  by  iljiii 
Smidth^  the  mother,  against  the  administrator  of  SoUmum 
Oimbelj  deceased.  The  snit  was  commenced  March  18, 
1854.  Trial  by  jury.  Verdict  and  judgment  for  the  plain- 
tiff for  350  dollars.     The  administrator  appeals. 

The  declaration  alleges  that  on  the  Ist  of  October^  1849, 
while  the  plaintiff  was  a  widow,  and  being  still  a  widow, 
&C.,  said  Sohmonj  under  a  promise  of  mairiage,  seduced 
her  daughter  Elizabeth^  then  under  twenty«one  years  of 
age ;  and  that,  at,  &c.,  Elizabeth  owed  service  and  labor 
to,  and  was  actually  in  the  service  of  her  mother;  alleging 
that  she  became  pregnant,  &c.,  and  pursuing  the  usaal 
form  of  such  complaints.  The  damages  are  laid  at  1,000 
dollars. 

The  administrator  answers — 

1.  Denying  that  Solomoftj  in  his  lifetime,  had  seduced 
the  plaintiffs  daughter. 

3.  Denying  the  seduction  at  any  time  within  two  yeais 
before  suit 

3  and  4.  That  the  wrong  complained  of  had  been  fully 
satbfied  before  suit,  &c« 

5.  That  the  said  Elizabeth  was  of  fuU  age,  at,  &c 

6.  That  said  Solomon  had  not,  at  any  time  within  two 
years  next  before  his  death,  committed  the  supposed 
wrongs,  &e. 

7.  The  seventh  is  a  plea  of  compromise  and  settlement, 
whereby  the  sum  of  350  dollars  was  paid  in  fiill  of  all 
damages  claimed  both  by  Elizabeth  and  the  plaintiff 
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Beplication  in  denial  of  the  first,  fifth  and  seventh  para-   May  Term, 
graphs;  and  demnirer  to  the  second,  tiiird,  fourth  and  sixth       ^^56. 
paragraphs  of  the  answer*    Though  the  record  is  silent  as      Gixbxl 
to  what  disposition  the  Conrt  made  of  the  questions  of     Smtoth. 
law  raised  on  demurrer,  the  omission  is  supplied  by  the 
agreement  of  parties  that  the  demurrers  were  overruled. 

The  issues  of  feud  were  submitted  to  a  jury.  Verdict 
and  judgment  for  the  plaintiff  for  250  dollars.  There  was 
no  motion  for  a  new  trial  interposed.  After  the  verdict, 
the  record  proceeds  to  say  that  the  parties  appeared,  and 
the  defendant  filed  his  bill  of  exceptions,  which  was  signed 
by  the  Court,  and  thereupon  the  defendant  appealed  to 
the  Supreme  Court  The  bill  of  exceptions  purports  to 
set  out  all  the  evidence  and  the  charge  of  the  Court  to  the 
jury.  The  conclusion  is  thus :  ^  To  which  the  defendant 
excepted,  and  prayed  that  this  bill  of  exceptions  be  sealed,'' 
&c  It  is  signed  by  the  judge  thus — ^^  JR.  A.  OemenUP 
Then  follows  the  judgment. 

It  is  pertinent  to  inquire,  what  does  this  record  present 
for  our  consideration?  Not  the  correctness  of  the  verdict 
on  the  weight  of  evidence,  or  on  the  instructions  given,  for 
there  was  no  motion  in  the  Court  below  for  a  new  triaL 
This  motion  gives  that  Court  an  opportunity  to  pass  upon 
the  verdict  of  the  jnry,  and  also  an  opportunity  to  review 
its  own  rulings.  K,  in  the  opinion  of  that  Court,  the  ver* 
diet  is  not  supported  by  the  evidence,  or  if,  on  maturer 
reflection,  the  Court  is  convinced  that  the  law  had  not 
been  coirectly  stated  in  the  charge,  a  new  trial  should  be 
granted.  2  B.  8.,  117.  Nor  is  the  record  made  up  under 
sections  347-3  of  the  2  R.  8.,  p.  116.  8o  that  the  bill  of 
exceptions  {presents  no  question  for  oxu:  consideration,  and 
can  not  indeed  be  regarded  as  any  part  of  the  record  for 
the  purposes  of  this  appeal 

The  questions  arising  on  demurrer  are,  therefore,  all 
that  are  judicially  before  us. 

The  third,  fourth  and  sixth  paragraphs,  setting  up  a  set* 
tlement  of  the  grievances  complained  of^  were  insufficient. 
The  third  is  too  indefinite.  It  does  not  state  sufiicient 
fiBu^.    The  fourth  paragraph  sets  up  that  Elizabeth^  with 


630  CASES  IN  THE  SUPREME  COURT 

11*7  Tern,    the  consent  of  the  plaintiff,  had  reoeiTed  350  doUara,  wfaidi 
^^^'      was  to  be  in  full,  &c.    But  Elizabeth  had  wrongs  to  be 
GiMUL     compensated  for,  as  well  as  and  independent  of  the  mother. 
SviMH.     The  compensation  to  the  daughter,  for  which  she  released 
him  from  all  damages  because  of  the  wrong  done  her, 
could  not  be  set  up  in  bar  of  the  mother's  daim  for  tiie 
loss  of  service.     The  demurrer  was  therefore  properly  sus- 
tained to  that  plea. 

The  demurrers  to  the  second  and  sixth  pleas,  setting  np 
the  statute  of  limitations,  alone  remain. 

To  appreciate  fully  the  force  of  those  pleas,  it  will  be 
jffoper  to  recapitulate  dates. 

October  1, 1849,  is  the  date  of  the  wrong  complained  o£ 
The  statutes  of  1852  took  effect  May  6, 185a  &  Gimbeij 
the  wrongdoer,  died  Jtib/  1, 1853.  This  action  was  com* 
menced  March  18, 1854. 

There  is  no  question  made  as  to  the  mother's  right  to 
sue  for  the  loss  of  service,  and  we  make  none. 

By  the  statute  in  force  at  the  time  the  cause  of  action 
accraed,  the  period  of  limitation  was  six  years.  R.  & 
1843,  p.  686.  So  that  under  that  statute,  the  suit  might 
have  been  brought  at  any  time  prior  to  October^  1855. 
But  the  act  in  force  at  the  time  the  suit  was  brought,  was 
that  of  1852,  and  limited  the  period  on  such  causes  of  ac- 
tion to  two  years.    2  R.  S.,  p.  75. 

The  ground  assumed  by  the  appellant,  is,  1.  That  the 
action  did  not  survive  the  death  of  the  wrongdoer.  2l 
That  if  it  did,  it  is  barred  by  the  statute  of  limitations  in 
force  at  the  time  of  suit  brought. 

In  actions  ex  delicto^  when  the  plea  is  not  guilty,  the 
right  of  action  does  not  survive  the  death  of  the  wrong- 
doer at  common  law.  1  Chitt  PL  68-9. — LL  89. — Cowp. 
371.— 1  Saund.  R.  216,  note  1.  The  R.  S.  1843  conforms 
to  the  common  law  rule.  If,  therefore,  the  plaintiff's  right 
of  action  depends  upon  the  law  in  force  at  the  date  of  the 
wrong  complained  of,  the  death  of  the  wrongdoer  in  My^ 
1853,  put  an  end  to  it. 

But  as  the  revision  of  1852  went  in  force  in  May^  1853, 
during  the  lifetime  of  Cfimbel^  her  ri^t  of  action  is  gov- 
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emed  by  that  reTiBion.    The  provision  in  relation  to  what  May  Tean, 
actions  shall  survive,  is  in  these  words:  I0B6. 

^  A  cause  of  action  arising  otit  of  an  injury  to  the  per-     Gimbbi. 
son,  dies  with  the  person  of  either  party,  except  in  cases  in     Suma. 
which  an  action  is  given  for  an  injury  causing  the  death 
of  any  person,  and  actions  for  seduction  and  falae  im- 
prisonment.''   2  K  8.,  pp.  204-5. 

In  the  opinion  of  a  majority  of  the  Ck>urt,  this  law 
governed  the  case ;  and  consequently  her  right  of  action 
survived. 

Even  if  it  did  not  survive,  it  would  not  affect  the  reco- 
very in  this  case.  The  defect  of  the  complaint  was  waived 
by  the  pleadings.  It  is  true,  on  the  hypothesis  that  the 
action  did  not  survive,  the  complaint  was  clearly  demur* 
rable  under  the  fifth  specification.  3  B.  S.,  p.  38,  s.  50. 
But  we  have  several  times  held,  after  examining  the  point 
with  great  care,  that  under  our  new  practice  a  demurrer 
does  not  reach  back  through  the  pleadings,  unless  on  a 
question  of  jurisdiction.  It  is  confined  to  the  pleading  to 
which  it  is  immediately  addressed.  All  error  in  the  pre- 
vious pleading  is  waived,  unless  taken  advantage  of  at  the 
proper  time.  Johnson  v.  Stebbins^  5  Ind.  S.  364. — Mason 
V.  Tonerj  6  id.  328.  Even  in  criminal  cases,  it  is  held 
that  the  defendant  below  must  pursue  the  statutory  mode 
of  raising  questions  in  the  record  for  the  consideration  of 
the  Supreme  Court  Bomberger  v.  The  SUUCj  5  Ind.  R. 
300.— 2  B.  S.,  pp.  387,  381.  The  fact  that  the  revision  on 
this  subject  in  civil  cases  is  copied,  as  far  as  it  goes,  from 
the  New'York  code,  omitting  the  significant  words  which 
alone  could  give  the  demurrer  the  effect  it  had  at  common 
law,  is  so  decisive  of  the  legislative  intention,  as  to  leave 
the  Court  no  latitude  of  construction.  The  legal  profes- 
sion are  very  much  divided  about  the  wisdom  of  this  pro- 
vision. But  whether  wise  or  unwise,  when  thus  clearly 
expressed,  it  is  beyond  the  power  of  the  Courts  to  apply  a 
remedy.  It  has  this  great  recommendation,  that  it  con- 
duces to  a  fair  practice.  The  party  who  does  not  take  his 
objections  at  the  proper  time,  shall  be  deemed  to  have 
waived  them.    Under  this  practice,  it  will  not  be,  as  here- 
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Mqr  Tbm,  tofore,  that  the  Court  below  and  the  <^»po8ite  party  should 
^^*^*  be  diverted  with  specioiis  objectioiuiy  without  oncse  hayiiig 
Hmjjaat  tlieir  attention  called  to  some  fattal  error  larking  in  the 
proceedings,  which  was  sure  to  reverse  the  judgment  in 
the  Snpreme  Court.  The  new  practice  may  occasionally 
operate  with  seeming  hardship  in  particular  cases ;  but  its 
fairness  to  the  Court  below  and  the  parties,  is  a  consid- 
eration sufficient  to  outweigh  all  objections.  Under  our 
former  ruling,  with  which  we  are  still  satisfied,  and  to 
which  we  adhere,  the  defects  of  the  complaint  are  waived 

2.  The  statute  of  limitations.  This  question  is  fully 
examined  in  The  State  on  the  relation  of  Trimble  v.  Swope^ 
a$Uey  p.  91.  The  general  rule  is,  iliat  the  act  in  force  at 
tiie  time  suit  is  brought  should  govern.  1  Ind.  R.  56^ — 
3  id.  360.  But  when  there  is  no  proviso  in  the  new  act 
saving  rights  of  action  already  accrued,  the  former  act 
should  govern.  This  case  faUs  £BLirly  within  that  ruhng. 
The  demurrer  to  the  pleas  of  the  statute  of  limitations 
;  therefore  properly  sustained. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs* 

8.  Judahj  for  the  appellant 

JL  Ni  Camatii  for  the  appellee. 


HoLLiDAT  V.  Spencer. 

Compkdnl  for  foredonire  in  the  Court  of  Conuttan  Fleaa.  Answer,  that  the 
moiligeged  premiset  were  sold  by  the  mortgagee  to  the  moitgegor;  fbat  the 
mortgage  was  giTOn  to  secnre  the  parchase-monej,  &c;  and  that  the  mort- 
gagee had  no  title.  Eieid,  that  the  Court  of  Common  Pleas  had  jmis- 
dktion. 

Sahtrdm^,  APPEAL  from  the  Tbmeeanoe  Court  of  Common  Pleas. 

Per  OurianL — ^Bill  to  foreclose  a  mcnrtgage.     Answ^er, 

that  the  mortgage  was  given  to  secnre  to  the  mortgagee 
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the  piircfaase*money  of  tiie  land  mortgaged,  which  land  ^^7  '^eem, 
was  sold  by  the  mortgagee  to  the  mortgagor,  and  that  the      ^^^* 
seller  had  no  title.    Replication.    Issue.    Trial.    Decree  of     Satrbb 
foreclosure.  Qxmobt. 

The  only  objection  made  to  the  decree  is,  that  the  Com* 
mon  Pleas  had  no  jurisdiction,  because  the  title  to  real 
estate  was  in  issue.  The  case  falls  within  the  principle  of 
WolcoU  V.  Wigion  et  oLy  ante^  p.  44 ;  and  under  it,  if  to 
be  adhered  to,  the  decree  below  must  be  aflSrmed.  And 
even  if  that  case  were  wrong,  a  later  statute  confers  un- 
qualified jurisdiction  upon  the  Common  Pleas  to  foreclose 
mortgages.    2  R.  S.,  p.  176,  s.  631. 

The  judgment  is  afiirmed  with  costs. 

E.  H.  BrackeUj  for  the  appellant. 

R.  C  Gregory  and  R.  Jones j  for  the  appellee. 


Satres  and  Others  v.  Gregory. 

A  petition  for  a  highvay  lying  in  a  single  township,  was  pending  before  the 
board  of  commissioners  when  tiie  B.  S.  1852  took  effect  Hdd,  that  the 
jorisdiction  was  continued  by  the  statute  saying  pending  sniti. 

APPEAL  from  the  Warren  Court  of  Ck)mmon  Pleas.       Sahtrday, 

JtM6  14* 

Per  Curiam. — Petition  for  a  highway  lying  in  a  single 
township,  pending  before  the  board  of  county  commis- 
sioners when  the  code  of  1852,  changing  the  law,  came 
into  force.  B.  F.  Gregory  appeared,  on  that  code  coming 
into  force,  and  moved  the  commissioners  to  dismiss  for 
want  of  jurisdiction.  The  motion  was  sustained.  This 
was  wrong.  The  proceeding  was  saved  by  the  statute  in 
reference  to  pending  suits. 

On  appeal  to  the  Common  Fleas,  the  motion  was  re- 
newed and  wrongfully  sustained.    It  was  there  also  ob- 
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MmyTtrm,    jected  that  the  cause  was  not  properly  docketed  as  to 

^°^*      parties  defendant    "We  see  nothing  in  this  objection.    If 

Tbb  Stats  the  proper  parties  had  not  been  named  by  the  derk  in 

Raiuibaok.  docketing  the  cause,  as  to  which  we  do  not  deode,  the 

papers  fnrnished  the  necessary  data  to  correct  the  entry. 

In  the  absence  of  correction,  those  named,  for  aught  that 

appears,  mnst  abide. 

The  judgment  is  reversed  with  costs.     Cause  remand- 
ed, &C. 

R.  A.  Ckandkrj  for  the  appellants. 
B»  Fb  Gregory^  for  the  appellee. 


The  State  on  the  relartion  of  Benton  v.  Railsback  and 

Another. 

It  is  not  necesMuy,  in  order  to  maintain  an  action  against  the  suretj  on  a 
guardian's  bond,  that  a  judgment  should  first  have  been  obtamed  against 
the  guardian. 

Mtmdeof,  APPEAL  from  the  Wayne  Court  of  Common  Heas. 

Stuart,  J. — Suit  on  the  bond  of  Wbodj  as  the  guardian 
of  James  Smithy  an  insane  person.  Wood  was  defaulted 
The  other  defendant,  Railsback^  demurred.  Demurrer  over- 
ruled. By  consent,  the  Court  assessed  the  damages  at 
565  dollars  and  81  cents,  and  judgment  accordingly. 
Railsback  appeals. 

The  only  question  raised  by  tiie  demurrer,  is,  that  Ihe 
complaint  is  defective  for  not  alleging  proceedings  and 
judgment  against  Wood  as  such  guardian.  It  is  insisted 
that  suit  can  not  be  maintained  on  the  bond  against  RailS' 
back,  until  such  judgment  has  first  been  had  against  Wood. 
But  no  authorities  are  cited  in  favor  of  the  position.  And 
if  any  reliance  b  placed  on  Eaion  v.  Benefteldj  2  Blackf 
52,  the  scope  of  that  decision  is  wholly  misconceived 
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There  is  no  analogy  between  the  two  cases.    Besides,  all  M«y  Tenn, 
those  cases  mnst  be  regarded  as  overruled  by  the  niluig      ^^^^ 
in  The  State  on  the  relation  of  Shannon  v.  Strange  and      Maizb 
Others,  1  Ind.  R*  538.  Godmav. 

The  complaint  alleges  that  on  the  15th  of  Aprils  1854, 
TFbod,  as  guardian,  settled  with  the  Wayne  Court  of  Com- 
mon Pleas,  showing  a  balance  of  492  dollars  and  23  cents 
in  his  possession,  as  such  guardian,  of  moneys  belonging 
to  Smithy  and  a  demand,  Sec.  These,  and  all  the  material 
allegations  of  the  complaint,  are  admitted  by  the  demurrer. 
The  judgment  is  an  inevitable  conclusion  flowing  from 
this  admission. 

Per  Ouriam. — The  judgment  is  affirmed,  with  2  per  cent, 
damages  and  costs. 

J.  &  Newman  and  J.  P.  Siddall^  for  the  state. 

X  B.  JtUian  and  Tf.  P.  Benton^  for  the  appellees. 


Maize  v.  Godman. 


This  case  inyolyed  the  same  questions  decided  in  Maixe  y.  The  State,  4  Ind.  B. 
842,  and  the  decision  was  affinned  for  the  reasons  giren  in  that  case. 

APPEAL  from  the  Tippecanoe  Chrcuit  Court 
Stuart,  J. — Maize  applied  to  be  discharged  from  axrest 
upon  a  conviction  for  retailing  in  violation  of  the  liquor 
law  of  ^853.  He  was  remanded,  and  from  that  decision 
appeals  to  this  Court.  Godman  is  the  jailer  having  him 
in  custody. 

The  case  involves  the  questions  decided  in  Maize  v. 
The  State,  4  Ind.  R.  342.  Upon  careful  review  of  that 
decision,  with  cdl  the  additional  light  since  obtained,  we 
are  still  satisfied  with  the  ruling  as  a  correct  exposition  of 
the  constitution. 
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May  Tem,       For  the  reasons  there  given,  the  judgment  in  lliis  case 
^Q^'      must  be  affirmed 


Quick  Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

Spbutofibld       W^-  P-  Lane^  for  the  appellant 
TowKBHip.       2i.  ReUiy,  for  the  appeUee, 


Quick  and  Others  v.  Springfield  Township. 

I   7   6361         The  school  law  of  1855  is  not  io  contravention  of  the  constitntion. 
.'       ^'         It  was  competent  for  the  people,  in  the  exercue  of  soyereign  power,  in  prorid- 
160  609<  xng  hj  the  constitution  for  a  general  system  of  common  schools,  eo  to  dis- 

criminate between  that  portion  of  the  people  who  were  already  jMnoTided  with 
a  school  iiind  and  that  portion  who  were  not,  aa  to  plaoe  them  opon  aa 
equality. 
The  eighth  article  of  the  constitation  requires  that  sudi  discriminadon  dtall  be 

made. 
The  school  law  does  not  conflict  with  the  act  of  congress  granting  the  siAtecaili 
section  in  the  seyeral  congressional  townships  in  this  state  to  the  mhahitMitt 
of  such  townships  respectively  for  the  use  of  schools. 

MmdoM,  APPEAL  from  the  Franklin  Circuit  Court 

June  It,  (JooKiNs,  J. — Springfield  Township^  in  Franklin  county, 

being  also  a  congressional  township,  upon  comi^aiDt 
against  Quick^  the  auditor,  and  Robeson^  the  treasurer  of 
said  county,  obtained  an  injunction  to  prevent  said  audit- 
or and  treasurer  from  distributing  the  common  school  fonds 
in  said  county,  as  required  by  the  act  of  March  5, 1855. 
From  the  order  making  said  injunction  perpetual,%hey  ap- 
peal to  this  Court 

The  complaint  shows  that  said  townsliip  has  a  consid- 
erable fund,  derived  from  the  sixteenth  section  therein,  and 
the  plaintiff  claims  that  the  annual  income  arising  from 
that  frmd  shall  not  be  taken  into  account,  as  said  act  re- 
quires, in  making  distribution  of  the  revenues  of  the  state 
derived  from  other  trust  funds  and  from  taxation. 
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The  ground  upon  which  ibis  claim  is  made,  is,  that  the   May  Term, 
act  in  question  is  unconstitutional,  and  also  that  it  -violates       •*^°^^ 
the  act  of  congress  making  the  grant.  Quick 

The  eighth  article  of  the  constitution  is  as  follows:         SnnroFixLD 

"  Seo.  1.  Knowledge  and  learning,  generally  difiused  Towkbhip. 
throughout  a  community,  being  essential  to  the  preser* 
vation  of  a  free  government;  it  shall  be  the  duty  of  the 
general  assembly  to  encourage,  by  all  suitable  means, 
moral,  intellectual,  scientific,  and  agricultural  improvement; 
and  to  provide,  by  law,  for  a  general  and  uniform  system 
of  common  schools,  wherein  tuition  shall  be  without  charge, 
and  equally  open  to  alL 

^'  Sec.  2.  The  common  school  fund  shall  consist  of  the 
congressional  township  fund,  and  the  lands  belonging 
thereto ; 

^  The  surplus  revenue  iund ; 

^<  The  saline  fund  and  the  lands  belonging  thereto ; 

^  The  bank  tax  fund,  and  the  fund  arising  from  the  one 
hundred  and  fourteenth  section  of  the  charter  of  the  state 
bank  of  Indiana; 

^  The  fund  to  be  derived  from  the  sale  of  county  semi- 
naries, and  the  moneys  and  property  heretofore  held  for 
such  seminaries ;  from  the  fines  assessed  for  breaches  of 
the  penal  laws  of  the  state ;  and  from  all  forfeitures  which 
may  accrue ; 

^  All  lands  and  other  estate  which  shall  escheat  to  the 
state  for  want  of  heirs  or  kindred  entitied  to  the  inherit- 
ance; 

^  All  lands  that  have  been,  or  may  hereafter  be,  granted 
to  the  state,  where  no  special  purpose  is  expressed  in  the 
grant,  and  the  proceeds  of  the  sales  thereof;  including  the 
proceeds  of  the  sales  of  the  swamp  lands,  granted  to  the 
state  of  India/na  by  the  act  of  congress  of  the  28th  of  8ejh 
tembery  1850,  after  deducting  the  expense  of  selecting  and 
draining  the  same ; 

^  Taxes  on  the  property  of  corporations,  that  may  be 
assessed  by  the  general  assembly  for  common  school  pur- 
poses. 

^  Sec  3.  The  principal  of  the  common  school  fond  shall 
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Maj  TtKOk,  remain  a  perpetual  fond,  which  may  be  inGreased,  bat  shall 
*^^'      never  be  diminished ;  and  the  income  tiiereof  shall  be  in- 
QiriGx      violably  appropriated  to  the  support  of  common  8cfao<ds, 
SFUHoraLD  SLud  to  no  other  purpose  whatever. 

TOWM0HIP.  u  Qg^^  4^  rpjjg  general  assembly  shall  invest,  in  some 
safe  and  profitable  manner,  all  such  portions  of  the  com- 
mon school  fund  as  have  not  heretofore  been  intmsted  to 
the  several  comities ;  and  shall  make  provision,  by  law,  for 
the  distribution,  among  the  several  counties,  of  the  interest 
thereof* 

^  Sec.  5.  If  any  county  shall  fedl  to  demand  its  propor- 
tion of  such  interest,  for  common  school  purposes,  the  same 
shall  be  re-invested  for  the  benefit  of  such  county. 

"  Sec.  6.  The  several  counties  shall  be  held  liable  for 
the  preservation  of  so  mnch  of  the  said  fund  as  may  be 
intrusted  to  them,  and  for  the  payment  of  the  annual  in- 
terest thereon. 

^<  Sec.  7.  All  trust  fiinds,  held  by  the  state,  shall  remain 
inviolate,  and  be  faithfully  and  exdusively  applied  to  the 
purposes  for  which  the  trust  was  created. 

<'  Sec.  8.  The  general  assembly  shall  provide  f<»  ihe 
election,  by  the  voters  of  the  state,  of  a  state  superintend- 
ent of  public  instruction,  who  shall  hold  his  office  for  two 
years,  and  whose  duties  and  compensation  shall  be  pre- 
scribed by  law." 

The  following  are  the  two  sections  of  the  act  refmed 
to,  which  prescribe  the  mode  of  distributing  the  funds : 

^'  Sec.  97.  The  state  superintendent  shall  annually,  by 
the  fourth  Monday  in  AprU  in  each  year,  make  out  a  state- 
ment showing  the  number  of  scholars  in  each  county  of 
the  state,  the  amount  of  the  income  of  the  common  school 
fund  in  each  county  for  distribution,  and  the  amount  of 
taxes  collected  for  school  purposes,  and  shall  apportion  the 
same  to  the  several  counties  of  the  state,  according  to  the 
enumeration  of  scholars  therein,  without  taking  into  con- 
sideration the  congressional  township  fund  in  such  distri- 
bution." 

^^  Sec.  101.  The  treasurer  of  the  several  counties  shall 
annually,  on  the  third  Mondfxy  of  May^  make  distribution 
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of  the  income  of  the  common  school  fond  to  which  his  May  Term, 
county  is  entitled,  (npon  the  wairant  of  the  county  auditor),      iS56. 
to  the  seveial  townships,  and  incorpomted  cilies  and  towns      QinoK 
of  the  county,  which  payment  shall  be  made  to  the  treasu-  SnnroTmj^ 
rer  of  each  township,  and  in  making  the  said  distribution,  Towmhip. 
the  auditor  shall  ascertain  the  amount  of  the  congressional 
township  fond  belonging  to  each  city,  town,  and  township, 
and  shall  so  apportion  the  income  of  the  common  school 
fond,  as  to  equalize  the  amount  of  available  funds  in  each 
city,  town,  and  township,  as  near  as  may  be,  according  to 
the  number  of  scholars  therein :    Provided,  however,  that 
in  no  case  shall  the  congressional  township  fond,"  &a,  ^he 
diminished  by  such  distribution  and  diverted  to  any  other 
township."    Acts  of  1855,  p.  175. 

We  are  at  a  loss  to  see  upon  what  ground  it  can  be  in- 
sisted  that  the  act  in  question  violates  any  provision  of  the 
constitution.  That  that  instrument  makes  the  common 
school  fond  to  consist  in  part  of  the  congressional  town- 
ship fond  and  the  lands  belonging  thereto,  is  too  plain  for 
argument.  Language  could  not  be  more  explicit.  The 
only  question  that  can  arise  at  this  point,  is,  is  this  part  of 
the  constitution  valid? 

It  has  been  several  times  decided  by  this  Court  that  the 
sixteenth  section  belongs  to  the  inhabitants  of  the  con- 
gressional township  in  which  it  is  situated.  The  State  v. 
NewUm,  5  Blackf.455.— 2%e  State  v.  Springfield  Ibwnship^ 
6  Ind.  B.  83.  And  in  the  case  last  refenred  to,  it  was  held, 
that  the  act  of  1852,  which  sought  to  take  that  fond  from 
the  township,  and  to  consolidate  it  with  the  other  fonds  of 
the  state,  was  void.  To  these  decisions  we  adhere ;  but 
the  question  yet  remains,  had  the  people  of  the  state,  while 
seeking  by  a  constitution  to  devise  a  system  which  should 
convey  the  means  of  instruction  equally  to  every  child  in 
the  state,  the  power,  by  virtue  of  her  sovereignty,  so  to  dis- 
criminate between  those  already  provided  with  a  fond,  and 
those  who  had  no  such  provision,  as  to  place  them  upon 
an  equality?  In  other  words,  had  she  any  power  to  take 
notice  or  cognizance  of  the  congressional  township  fund 
in  any  manner  whatever?    We  think  she  had  such  power, 
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May  Teem,   and  that  by  the  eighth  article  of  the  ocmstitatioii  she  exa- 

*Q^      dsed  it,  by  dedanng  that  the  congressional  township  fond 

Quick      shonid  constitate  a  part  of  the  common  school  fond;  and 

Sprinofibld  that,  by  the  first  section  of  that  artide,  she  expiessly,  and 

TowxBKip.    jjj  terms,  enjoined  it  upon  the  general  assembly  to  proTide 

by  law  that  the  system,  with  that  fimd  included,  should  be 

made  uniform;  which  injunction  could  not  have  been  obey* 

ed,  without  making  the  discrimination  here  [Hxivided  far. 

The  argument  for  the  appellee,  is,  that  the  act  of  1855 
does,  indirectly,  what  that  of  1852  attempted  to  do  direct- 
ly; that  it,  in  ejflfect,  takes  away  from  the  congressional 
townships  their  sixteenth  section  fund,  and  this  is  complain- 
ed of  as  injustice.  The  argument  likens  it  to  the  case  of 
discriminating  between  the  wealthy  and  the  poor  in  bestow- 
ing the  favors  of  the  state  for  the  purposes  of  edocation, 
by  withholding  from  the  wealthy  and  industrious,  and  con- 
ferring upon  the  poor  and  indolent.  We  do  not  peioeive 
either  the  logic  of  this  argument,  or  its  conflict  with  the 
constitution,  if  well  put,  so  far  as  the  act  professes  to  go. 
There  is  certainly  a  material  difference  between  taking 
away  what  one  has,  and  the  refusal  to  give  him  more.  So 
far  as  the  constitution  affects  the  question,  the  power  to 
discriminate  exists,  uidess  it  is  prohibited,  and  the  prohibi- 
tion is  neither  pointed  out,  nor  have  we  been  able  to  find 
it  in  that  instrument.  It  does  not  conflict  with  the  23d 
section  of  the  4th  article,  which  requires  all  laws  to  be  of 
uniform  operation  throughout  the  state;  for  the  act  is  not 
only  uniform  in  itself,  but  it  produces  uniformity  in  the 
subjects  upon  which  it  operates.  The  example  which  the 
appellee  has  chosen,  forcibly  illustrates  the  position  as- 
sumed; but  to  our  minds  the  operation  of  the  law  seemfl 
much  like  that  provision  of  the  law  of  descents  which  dis- 
tributes nothing  to  the  heir  who  has  received  an  advance- 
ment, until  the  others  are  made  equal, — a  provision  highly 
favored  by  the  Courts  on  account  of  its  obvious  justice. 
It  is  to  be  remembered  that  it  was  not  the  townships  which 
paid  the  price  of  these  lands,  but  the  state,  by  exempting 
the  lands  of  the  general  government  from  taxation  for  fi^e 
years  after  their  sale.     Still,  they  are  invested  with  the 
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title,  and  the  act  does  not  propose  to  diyest  it ;  bnt  it  pro-   May  Tenn, 

poses  to  distribute  to  the  other  children  of  the  state,  tintil       ^"^* 

the  advancements  are  made  eqnaL  Bob 

What  has  been  said  disposes  of  the  other  point.    The  tbb  Pbmi- 

act  does  not  conflict  with  the  act  of  congress  making  the  iJ^^^^^, 

grant,  nor  in  any  manner  attempt  to  interfere  with  it.  thb  Tovn  ov 

Attioa. 
Stuart,  J.,  dissented. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
dismiss  the  suit. 

X  Morrison^  for  the  appeDants. 

(r.  Holland  and  J.  D.  Howlandj  for  the  appellee. 


Doe  on  the  demise  of  Stump  and  Another  v.  The  Presi- 
dent AND  Trustees  of  the  Town  of  Attica. 

In  ejectment,  a  tenant  in  possession,  when  oflbred  as  a  witness  by  his  landlord, 
was,  under  tiie  former  practice,  incompetent. 

In  ejectment,  A.  and  B.  haying  been  offered  as  witnesses  by  the  defendant,  the 
plaintiff  introdaced,  withoitt  objection,  the  retnm  of  the  sheriff  to  tibe  pro- 
cess issued,  to  show  that  A,  and  B,  were  tenants  of  the  defendant.  Hdd, 
that  the  evidence  was  prima  fcune  sufficient. 

If  a  witness,  incompetent  to  testify  under  the  former  practice,  was  erroneously 
admitted,  the  enor  is  not  cured  by  the  &ct  that  the  witness,  on  a  Aitnre  ' 
trial,  would  be  competent 

A  dedication  may  be  proved  by  parol. 

The  proprietor  of  a  town  exhibited  a  plat  thereof  with  certain  lots  upon  it 
denoted  as  a  ''public  square"  and  colored,  stating  that  tiie  lots  were  for  a 
public  square. 

Hdd,  that  this  was  evidence  of  the  dedication  of  the  square  to  the  public. 

Hddy  also,  that  the  circumstance  that  on  the  recorded  plat  no  "public  square '' 
was  denoted,  was  of  no  importance. 

ERROR  to  the  FomUain  Circuit  Conrt 
GooEiNS,  J. — Ejectment,  on  demises  of  Stump  and  3Vei^ 
way^  against  the  Ptesidewt  and  Trustees  of  the  Town  of 
Vol.  VIL— 41 


145    ») 
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Iffty  Tmn,   AUieo^  to  recover  lots  nmnbeied  thirty-five  and  tbirty-Bix, 
^^^*      as  designated  on  the  reocnded  plat  of  said  town^    Verdict 
Dob        and  judgment  for  the  defendants. 
Ths  Puti-       On  the  trial,  Colman  and  Orun^Hon  were  offered  as  wit- 
Tbust^^v  nesses  by  the  defendants,  and  objected  to  by  the  plaintifi^ 
rax  Towv  ov  on  the  ground  of  incompetency  for  interest     The  objec- 
tion was  overruled.     The  interest  of  the  witnesses  con- 
sisted in  the  fact  that  they  were  tenants  in  possession  of 
the  lots  in  dispute,  on  whom  the  declaration  was  served. 
The  defendants  in  error  insist  that  when  they  had  been 
admitted  to  defend,  and  had  entered  into  the  consent  rule 
and  pleaded  to  the  action,  the  tenants  had  no  further  in- 
terest in  the  suit;  and  further,  that  the  plaintiff  in  eject- 
ment can  not  disqualify  a  person  from  testifying  by  merely 
serving  a  declaration  upon  him;  because,  if  this  wexe  al- 
lowed, he  could  disqualify  all  the  defendant's  witnesses. 
In  regard  to  the  latter  point,  the  sheriff's  return  shows  that 
the  declaration  was  served  upon  Colman  and  Crun^tony 
and  that  they  were  tenants  in  possession.     The  plaintiff 
gave  this  return  in  evidence  to  prove  the  fact  relied  on. 
No  objection  was  made  to  proving  it  in  that  way;  and, 
prima  faciei  the  proof  was  sufficient  to  establish  the  fact 
proposed.     Had  the  defendants  wished  to  disprove  this 
fact,  it  was  competent  for  them  to  do  so,  and  thus  to  have 
removed  the  objection. 

On  the  question  of  their  competency,  the  rule  is,  that 
an  iaterest  in  the  suit,  or  an  interest  in  the  record,  will 
disqualify;  and  a  tenant  in  possession,  when  offered  as  a 
'  witness  by  his  landlord,  is  said  to  be  disqualified  on  both 
branches  of  the  rule ;  1  Greenl.  Ev.,  s.  406 ;  because,  first, 
if  there  is  a  recovery  against  the  landlord,  he  is  turned 
out,  by  process  upon  the  judgment  in  the  case  in  which 
he  is  sworn;  and,  secondly,  the  record  of  recovery  would 
be  evidence  against  him  in  an  action  for  mesne  profits. 
It  was  therefore  error  to  admit  them. 

The  defendants  in  error  insist,  however,  that  for  this 
error  the  judgment  should  not  be  reversed,  because,  by 
the  law  now  in  force,  they  would  be  competent  on  ano- 
ther triaL    It  was  said,  in  the  case  of  McCaU  v.  Seevers, 
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5  Ind.  R.  187,  that  in  such  a  case  the  judgment  would  not   ^^7  'l'«^» 
be  reversed;  but  it  was  not  necessary  to  decide  the  ques-      loOo. 
tion  in  that  case,  because  the  witnesses  were  held  in  fact       I>ox 
competent.    Nor  did  the  Court  so  decide.     The  dictum  in  thb  Pbxbi- 
that  case  found  its  way  into  the  report  erroneously,  as  x^totms^f 
was  afterwards  explained  by  Stuart,  Xy  who  delivered  the  raa  Town  of 
opinion,  in  Unthank  v.  3%e  Henry  County  Turnpike  (Jomr 
pany^  6  Ind.  B.  125.    The  precise  question  was  deliberately 
considered  in  the  case  of  Cory  v.  SilcoZj  5  Ind.  B.  370, 
where  it  was  held  that  the  error  was  not  cured;  and  for 
the  reason,  that  where  a  witness  was  held  by  the  Court  to 
have  no  interest,  his  testimony  would  be  regarded  as  firee 
from  any  bias;  but  where  the  interest  is  admitted,  atten- 
tion is  at  once  directed  to  the  question  of  credibility,  and 
the  jury  might  view  it  differently  from  what  they  did  on 
the  former  trial.     The  case  of  Wright  v.  Oaff^  6  Ind.  416, 
recognizes  the  same  principle. 

It  appeared  in  evidence  on  the  trial,  by  the  testimony  of 
Colman  cmd  Orumpton^  that  one  Daniel  Stumpy  who  owned 
the  tract  of  land  on  which  the  town  of  Attica  is  situated, 
made  and  recorded  a  plat  of  it  in  1825;  after  which  he 
exhibited  to  citizens  of  the  town  a  plat  on  which  the  lots 
in  question  were  colored,  and  marked  << public  square;" 
and  that  at  the  same  time  he  declared  that  said  lots  were 
for  a  public  square,  without  specifying  any  particular  use 
to  which  they  were  to  be  appropriated;  that  the  citizens 
of  the  town  had  erected  a  school  house  upon  the  lots,  and 
had  continued  to  occupy  them  from  that  time  until  the  time 
of  the  trial;  that  during  the  latter  part  of  the  time  they 
had  been  inclosed,  they  had  been  used  for  public  celebra- 
tions, Sec  The  copy  of  the  plat  taken  from  the  recorder's 
office,  given  in  evidence,  did  not  contain  the  words  ^<  pub- 
lic square"  on  the  lots,  nor  were  they  colored.  The  wit- 
nesses understood  the  plat  exhibited  by  Stump  to  be  the 
original,  which  was  proved  to  be  lost. 

The  plaintiff  objected  to  this  evidence,  on  the  ground 
that  it  tended  to  prove  a  dedication  by  parol,  and  that  it 
was  an  attempt  to  change  by  parol  the  effect  of  the  re- 
cxnrded  plat.    The  objections  were  not  well  taken.    It  has 
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May  Term,  been  very  often  decided  that  a  dedication  may  be  proved 
1866'  by  parol  l%e  Trustees  of  Dover  v.  Foxj  9  B-  Monioe  200. 
Dob  But  here  was  something  more.  A  map  was  exhibited 
Thx  Pbssi.  with  the  public  square  marked  upon  it,  which  was  evi- 
l^utnM^r  dence  of  a  dedication.  Wynuin  v.  Ute  Mayor  of  New- 
tmTowho*  York,  11  Wend.  487 ^r^Livinffston  v.  The  Same,  8  id  85. 
The  evidence  offered  did  not  tend  to  change  the  recorded 
plat  The  lines  and  numbers  by  which  the  lots  were 
bounded  and  designated,  remained  as  recorded.  It  was 
competent  for  Stump,  after  recording  his  plat,  to  color  the 
lots,  and  write  '< public  square''  on  them,  and  to  appro- 
priate them  to  the  public  use,  by  that  and  his  concurrent 
declarations,  and  especially  by  allowing  the  citizens  to 
take  possession  of  them  and  use  them  for  twenty  years 
without  objection. 

The  plaintiff  in  error  complains  of  the  following  instruc- 
tions given  to  the  jury  at  the  instance  of  the  defendants: 

1.  <'  If  these  lots  were  dedicated  by  Stump,  for  the  use  of 
the  public,  without  specifying  any  particular  use,  the  pub- 
lic had  a  right  to  use  them  f^  any  specified  public  use  not 
inconsistent  ^th  such  dedication. 

%  <(  Twenty  years'  legal  possession  is  a  bar  to  the  action 
of  ejectment 

3.  '^  A  dedication  of  real  estate  may  be  made  to  the  use 
of  the  public,  either  by  writing  or  without  writing,  by 
parol  or  verbal  dedication." 

We  do  not  perceive  any  objection  to  the  instructions  as 
applied  to  the  evidence. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  R.  M.  Bryant  and  JR.  A.  Chandler,  for  the  plaintiff 

EL  &  Lane,  8.  C.  WiUson,  Z.  Baird  and  D.  Mace,  for  tiie 
defendants. 
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May  Tenn, 

The  State  v.  Wise.  1856. 

ThbStatb 
Forries,  being  established  by  tiie  county  oommiMionen,  and  not  by  direct  pub-        wT.. 

lie  enactment  of  the  legislatore,  their  existence,  in  any  particnlar  instance,   . 

is  a  fact  to  be  proved,  and  can  not  be  judicially  noticed  by  the  Court. 
Proeecution  against  A,  for  hiring  a  boat,  to  be  nsed  in  ferrying  persons  oyer  a 

eertaSn  stream,  &c.    Neither  the  affldaTit  nor  information  alleged  that  any 

public  ferries  were  established  on  said  stream.    Hdd,  that  the  affidavit  and 

tnfbnnation  were  bad. 
An  information  can  only  be  amended  in  matter  of  substance,  when  there  is  an 

affidavit  on  file  which  is  substantially  sufficient. 

APPEAL  firom  the  Pike  Ckmrt  of  Common  Pleaeu  Monday, 

Perkins,  J. — Prosecution  for  keeping  an  nnlicensed  ferry,      "^ 
instituted  upon  an  affidavit  as  follows: 

^Joseph  P.  Olizer  being  duly  sworn,  says,  that  at  the 
June  term  of  the  commissioners'  Court,  1854,  and  up  to 
the  present  time,  John  Wise  failed  and  neglected  to  take 
out  license  to  keep  a  ferry  across  White  River,  on  the  road 
leading  from  Washinffton  to  PiUsburgy  and  that  for  reward 
the  said  Wise  has  hired  a  ferry-boat  to  some  person  un- 
known, to  be  used  in  crossing  persons  across  said  stream, 
contrary  to  law,  as  affiant  believes."   Signed  and  sworn  to. 

An  information  was  filed  upon  the  affidavit. 

The  defendant  appeared  and  moved  to  quash  the  inform 
mation,  for  the  reason  that  it  did  not  allege  that  White 
River  was  a  stream  upon  which  public  ferries  were  estab- 
lished* The  Court  sustained  the  motion,  and  would  not 
allow  the  state  to  amend  the  information  in  that  particu- 
lar, because  it  would  be  extending  its  allegations  beyond 
those  in  the  affidavit. 

These  facts  present  the  questions  for  decision. 

By  the  1  R.  S.,  p.  295,  county  commissioners  ore  autho- 
rized to  establish  ferries;  and  by  the  2  R.  S.,  sec.  24,  p.  434, 
"  if  any  person  other  than  a  ferry-keeper,  licensed  accord- 
ing to  law,  shall,  for  reward,  or  any  expectation  or  promise 
thereof,  set  any  person  over  any  stream  whereon  public 
ferries  are  established,  or  shall  hire  to  any  person  a  boat  to 
be  used  in  ferrying  at  any  place  within  two  miles  of  such 
public  ferry,  such  person,"  &c,  '^  shall  be  fined,"  &c. 
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May  Term,       Femes,  being  established  by  comity  commissioners,  and 
^^^'      not  by  a  direct  pnblic  enactment  of  the  legislature,  their  ex« 
M1T1.H01XIK  istence,  in  any  given  instance,  is  a  fact  to  be  proved,  and 
The  State.  ^^^  *<>  ^  judicially  noticed  by  the  Court.   Hence,  under  the 
statute  above  quoted,  the  information,  and  the  affidavit, 
should  have  averred  the  existence  of  such  fenry  or  fenies 
on  White  River^  in  order  to  show  an  offence.     As  to  the 
right  to  amend,  section  25,  2  R.  S.,  p.  364,  authorizes  **  an 
information  to  be  amended  in  matter  of  substance  or  form;" 
but  this  we  think  must  be  in  a  case  where  there  is  a  sub- 
stantially sufficient  affidavit  on  file. 

We  think  the  decision  below  was  right,  and  should  be 
affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
B.  Jf.  Thomas  and  JET.  £».  CaiMom,  for  the  state. 


MuLHOLLiN  V.  The  State  on  the  relation  of  Mart  A. 
Ward. 

The  C/onrt  before  which  a  cause  is  beSng  tried  has  some  discretion  as  to  the 
len^  of  time  during  which  a  witness  shall  be  examined ;  and  that  discre- 
tion will  bo  presumed  to  haye  been  properly  exercised  where  the  record  does 
not  show  that  it  was  abased. 

Monday,  APPEAL  from  the  Parke  Curcult  Court 

Perkins,  J. — ^Prosecntion  for  bastardy.  Conviction  be- 
fore the  justice  and  in  the  Circuit  Court.  On  the  trial  in 
the  Circuit  Court,  Mary  A.  Ward^  mother  of  the  bastard 
child,  and  prosecuting  witness,  was  called  and  fully  exam* 
ined.  The  defendant  also  examined  witnesses;  and  he 
then  offered  to  read  in  evidence  two  certain  interrogatories 
addressed  to  the  prosecuting  witness  before  the  justice  of 
the  peace,  and  her  answers  thereto ;  but  tlie  Court  refused 
to  permit  such  part  of  the  examination  before  the  justice 
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to  be  read,  but  gave  the  defendant  permission  to  read  the  ^^7  Tma, 
whole.    Without  having  the  whole  of  said  examination       ^^^' 
before  us,  we  could  not  say  that  the  Court  erred  in  this  Mulholliit 
ruling,  as  the  particular  part  proposed  to  be  read  with  a  ths  Statk. 
view  of  contradicting  the  witness,  might  be  qualified  by 
other  parts ;  nor  do  we  decide  that  less  than  the  whole  of 
that  examination  could  go  in  evidence  under  any  circum- 
stances.    We  decide  nothing  on  the  point     The  whole 
question  as  to  the  ruling  under  consideration,  was  rendered 
immaterial  by  the  prosecutor  giving  in  evidence,  without 
objection,  the  whole  of  said  examination,  in  a  subsequent 
stage  of  the  cause.    The  defendant  thus  had  the  benefit, 
before  the  jury,  of  the  part  he  wished  to  use. 

The  prosecution  then  called  rebutting  testimony,  and  re- 
examined the  prosecuting  witness.  The  defendant  also 
again  cross-examined  her.  At  length,  a  question  asked  by 
him  was  objected  to,  the  objection  sustained,  and  the  Court 
directed  the  witness  to  stand  aside,  saying  she  had  been 
examined  long  enough.  It  does  not  appear  that  the  de- 
fendant expressed  a  wish  to  ask  any  further  question. 

Cross-examinations  should  be  confined  to  the  topics  of 
the  direct  examination,  and  aU  examinations  should  relate 
to  pertinent  matters.  Under  this  rule  the  Court  commit- 
ted no  error  in  restraining  the  witness  from  answering;  and 
the  Court  certainly  must  have  some  discretion  as  to  how 
long  a  vdtness  shall  be  examined.  It  would  not  be  bound 
to  sit  for  days  and  hear  frivolous  questions.  We  can  not 
say  the  discretion  was  abused  in  this  case. 

As  to  the  weight  of  evidence,  it  was  sufficient  to  justify 
a  conviction. 

An  instruction  is  objected  to  as  assuming  facts  to  be 
proved.  Instructions  should  not  contain  such  assumptions. 
Taken  altogether,  we  do  not  think  those  in  this  case  suffi* 
ciently  objectionable  on  this  ground  to  justify  a  reversal 
We  think  they  could  not  have  misled  the  jury. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 

X  P.  Ushery  for  the  appellant 
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Max  Term, 
^^^'      The  Mabion  and  Logansport  Railroad  Company  t?.  Lo- 


The  Kabioxt  MAX. 

AMD  LooAirs- 
roBT  Baxit 

'^^▼.  Action  agtinst  a  FBilrofld  company,  upon  certain  ordecs  for  fha  payment  of 

LoMAZ.  money  drawn  by  their  proper  officers  npon  the  treasorer  of  the  company. 

The  complaint  did  not  allege  that  the  orders  had  oyer  been  presented  to  die 

treafiorer  for  payment.    Judgment  against  the  company  by  defkoit    Hdd, 

that  the  judgment  was  enoneons. 

Mmday,  APPEAL  from  ttie  Grcmt  Circuit  Court. 

Juiit  16. 

Davison,  J. — The  appellee,  who  was  the  plaintiif  below, 
sued  the  appellants,  on  ten  orders  in  writing,  called  ^' scrip,'' 
each  of  which  is  in  form  as  follows: 

''  The  treasurer  of  the  Marion  and  Logansport  JRai^oad 
Company^  pay  J.  Lomax^  ot  bearer,  5  dollars.  This  will  be 
received  in  payment  of  all  dues  to  the  company.  Allowed, 
December  12,  1853.  John  M.  Wallace^  Vice-President 
i  Van  Devanterj  Secretary." 

The  company,  having  failed  to  appear,  were  defaulted; 
and  the  cause  was  submitted  to  the  Court,  who  found  for 
the  plaintiff  59  dollars  and  26  cents.  The  defendants  there- 
upon appeared  and  moved  for  a  new  trial.  This  motion 
was  overruled  and  judgment  rendered  upon  the  finding  of 
the  Court  The  defendants  filed  their 'bill  of  exceptions. 
The  bill  states  that  the  ten  orders  were  given  in  evidence, 
and  that  they  ^^were  aU  the  evidence  introduced  in  the 
cause." 

The  judgment  is  alleged  to  be  erroneous,  because  no 
evidence  was  produced  tending  to  prove  that  the  orders 
sued  on  were  ever  presented  for  payment  to  the  tareasorer 
of  the  company.  This  ground  is  tenable.  It  is  true,  as 
contended,  that  the  defendants,  by  failing  to  answer,  ad- 
mitted every  material  averment  in  the  complaint.  The 
effect  of  a  default  is,  an  admission  of  the  cause  of  action; 
but  here  the  complaint  does  not  allege  any  presentment  to 
the  treasurer,  and  for  aught  that  appears  in  the  record,  he 
was  ignorant  of  such  scrip  having  an  existence.  The  or- 
ders show  on  their  face  an  implied  undertaking  on  the  part 
of  the  plaintiff  that  he  would  call  on  the  treasurer  for  the 
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money;  and  having  failed  to  show  that  he  has  done  so,  he  May  Ttom, 

wms  not,  in  onr  opinion,  entitled  to  recoyer.  ^^^* 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Biob 

Cause  remanded,  &c.  Dbbbt. 

L  Van  DevtmUr  and  J.  F.  McDoweUy  for  the  appellants. 

A.  Steel  and  H.  D.  Thompsony  for  the  appellee. 


Rice  and  Another  v.  Derby. 

8ait  ftgaixuit  the  maker  and  indorsera  of  a  note,  payable  at  a  chartered  bank  in 
this  state.  A  copy  of  the  note  was  filed  with  the  complaint,  but  though  the 
note  had  been  doly  protested,  neither  the  protest  nor  a  copy  of  it  was  filed 
with  the  complaint.  Hdd,  that  a  demurrer,  for  that  objection,  was  coixectly 
OTermled. 

The  defendant  filed  with  his  answer  certain  interrogatories,  to  be  answered  by 
the  plaintifi^  On  the  calling  of  the  cause  for  trial,  the  interrogatories  not 
having  been  answered,  he  filed  his  affidavit,  alleging  that  the  answers  to  the 
interrogatories  were  material  to  his  defence ;  that  he  knew  of  no  witnoases 
by  whom  the  ftcts  sought  to  be  established  could  be  proved ;  that  he  had 
reason  to  believe  that  the  plaintiff  knew  the  facts  to  which  the  inteirogato- 
ries  referred ;  and  that  he  could  not  safely  proceed  to  trial  until  the  interro- 
gatories were  answered.  Upon  this  affidavit,  he  moved  for  a  continuance  of 
the  cause,  until  the  interrogatories  should  have  been  answered. 

Hdd,  that  the  affidavit  showed  no  sufficient  ground  for  the  continuance. 

Hdd,  also,  that  the  defendant  should  have  moved  for  a  rule  upon  the  plaintiff 
to  answer  the  interrogatories,  &c. 

APPEAL  from  the  Cass  Circuit  Court  Monday, 

Davison,  J. — Derby  sued  Rice^  Line  and  Biddle^  upon  a 
promissory  note  for  the  payment  of  833  dollars.  The  note 
was  executed  by  jRtce,  on  the  18th  of  June^  1853,  payable 
to  Line  J  at  twelve  months,  at  the  Wabash  Valley  Bank^  and 
indorsed  by  him  to  BidcUej  who  indorsed  it  to  Derby.  It 
is  alleged  that  the  note  had  been  protested ;  but  neither  the 
protest,  nor  a  copy  of  it,  was  filed  with  the  complaint  For 
this  reason,  Rice  and  Line  demurred;  but  their  demurrer 
was  overruled. 
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Mfty  Tvm,       BiddU  WES  defitnlted.    The  other  defendants  answered. 

^^^'  JKcc,  in  his  answer,  alleges,  !•  That  the  note  is  withoat 

RioB       consideration*    2.  That  it  was  obtained  by  fraud.    Fur- 

DuBT.      ther,  the  answer  avers,  that  of  such  want  of  consideration 

and  fraud,  Biddk  and  Line  had  full  notice  when  the  le- 

spective  indorsements  were  made. 

With  his  answer  Rice  filed  two  interrogatories,  pro- 
pounded to  the  plaintiff  namely:  ^  What  notice  of  the 
want  of  consideration  of  said  note  did  you  have  before  it 
was  indorsed  to  you?''  ^  What  notice  had  you,  before  the 
note  was  so  indorsed,  of  the  same  having  been  obtained 
by  fraud?" 

As  the  answer  and  interrogatories  filed  by  Line  are  simi- 
lar to  that  of  Rice^  and  present  a  like  point  of  inquiry, 
they  will  not  be  frirther  noticed. 

There  were  replies  in  denial  of  the  answers;  and  the 
issues  being  made,  the  cause  was  submitted  to  a  jury,  who 
found  for  the  plaintiff,  and,  over  a  motion  for  a  new  trial, 
the  Court  rendered  a  judgment  on  the  verdict 

We  have  seen  that  the  note  in  suit  was  duly  protestetl, 
though  neither  the  original  protest,  nor  a  copy  of  it,  was 
filed  with  the  complaint.  This  is  assigned  for  error.  The 
code  provides  that  ^  when  any  pleading  is  founded  on  a 
written  instrument,  or  on  account,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the  pleading."  2  R.  S.,  p.  44. 
The  note  is  made  payable  at  a  bank  within  the  state,  and 
is  therefore  a  bill  of  exchange.  1  R.  S.,  p.  378.  Hence,  the 
liability  of  the  indorsers  could  only  be  fixed  by  proof  that 
^  it  was  presented  at  the  proper  place  for  payment,  at  the 
day  when  it  became  due,  and  that  pajrment  was  demanded 
and  refused,  and  that  the  indorsers  had  due  notice  thereof." 
To  prove  this,  the  protest  of  the  note  may  be  sufficient 
evidence,  and  yet  not  the  foundation  of  the  suit  against 
the  indorsers.  It  is,  indeed,  mere  evidence  in  the  case ;  it 
involves  no  contract,  and  is  not  the  instrument  on  which 
the  pleading  is  founded.  It  seems  to  us  that  the  provision 
above  quoted,  when  properly  construed,  points  out  the  note 
and  indorsements  as  the  only  instruments  required  to  be 
filed  with  the  pleadings.   The  demurrer  was  not  well  taken. 
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Upon  the  calling  of  the  cause  for  trial,  Rice  filed  his  affi-   M»y  Term, 
davit,  wherein  he  alleges  that  the  answers  to  his  interroga-      ^^^' 
tones  are  material  to  his  defence;  that  he  knows  of  no       I^icb 
witness  by  whom  the  facts  sought  to  be  established  can  be      Dbbbt. 
proved;  that  he  has  reason  to  believe  that  the  plaintiff  pos- 
Besses  the  knowledge  of  the  facts  to  which  the  interroga- 
tories, in  this  cause,  refer;  and  that  he  can  not  safely  pro- 
ceed to  trial  until  those  filed  by  him  be  fully  answered  by 
the  plaintiff.     Upon  this  affidavit.  Rice  moved  for  a  con- 
tinuance until  such  answers  were  made;  but  the  Court 
overruled  his  motion,  and  ordered  a  trial  of  the  cause. 

This  ruling  is  alleged  to  be  erroneous.  The  rule  is,  that 
"  either  party  may  propound  interrogatories  to  be  filed  with 
the  pleadings,  relative  to  the  matter  in  controversy,  and 
require  the  opposite  party  to  answer  the  same  under  oath. 
All  interrogatories  must  be  answered  within  the  time  lim- 
ited," &c.,  "  and  the  Court  may  enforce  the  answer  by  at- 
tachment or  otherwise."  2  R.  S.,  p.  97.  Under  this  pro- 
vision, we  have  decided  that  the  mere  failure  to  answer 
interrogatories  filed  with  the  pleadings,  is  no  cause  of  con- 
tinuance. Lent  V.  Knotty  antCy  p.  230.  Here,  it  is  true, 
there  is  an  affidavit  alleging  that  the  plaintiff^s  answer 
would  be  material,  &c.  That,  however,  was  not  enough 
to  authorize  a  continuance.  The  defendants  should  have 
taken  some  steps  to  enforce  an  answer.  These  steps  are 
plainly  indicated  by  the  enactment  just  recited.  It  was 
for  them  to  move  for  a  rule  against  the  plaintiff  to  answer  - 
within  a  specified  time,  to  be  designated  by  the  Court,  and 
upon  failure  to  comply  with  such  rule  '*  within  the  time 
limited,"  he  would  have  been  liable  to  an  attachment.  No- 
thing of  this  appears  on  the  record;  and  the  result  is,  the 
defendants  are  in  default,  having  failed  to  use  proper  means 
to  compel  an  answer.  There  was  no  ground  upon  which 
to  rest  their  motion  to  continue.  We  think  they  were  not 
entitled  to  a  continuance. 

Per  Ouriami — The  judgment  is  affirmed,  with  6  per 
cent  damages  and  costs. 

L.  Chamberlain^  for  the  appellants. 

B.  W.  Petersy  for  the  appellee. 
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IfajTtm. 

^^^^'^  Ellis  and  Another  v.  Maktin  and  Others. 

Elus 

ICaxtv.  a  mortgagv  wm  executed  bj  an  adminiBttator  to  the  nuetlee  on  hie  bond, 
with  condidon  that  if  he  should  iiedthftilly  administer  upon  the  estate  and 
indemnify  ihe  mortgagees  and  save  them  harmless  from  all  liabilities,  dam- 
ages and  costs,  as  such  sureties,  the  mortgage  was  to  be  yoid.  Held,  that 
the  mortgagees  could  only  have  a  right  to  fbredose  upon  a  fidlure  of  the 
administrator  Aithfnlly  to  administer. 

Mimday,  APPEAL  from  the  Knox  Circuit  Court 

""^    *  Davison,  J^ — This  was  a  suit  by  Ellis  and  Decker^  the 

appellants,  against  Margaret^  Albert  and  Emma  Martiny 
heirs  at  law  of  John  B.  Martin^  deceased,  to  foreclose  a 
mortgage  executed  by  him  in  his  lifetime  to  the  appel- 
lants.   The  condition  of  the  mortgage  is  sis  follows : 

Whereas  the  said  Ellis  and  Decker  did,  on  the  6th  of 
J^nily  1841,  enter  themselves  as  sureties  upon  the  bond  of 
the  said  John  B.  Martin^  filed  in  the  Enox  Probate  Court, 
conditioned  for  the  faithful  performance  of  his  duties  as 
administrator  of  Samuel  Bruner^  deceased;  therefore,  if  the 
said  John  B.  Martin  shall  faithfully  administer  said  estate, 
and  indemnify  them  and  save  them  harmless  from  all  lia- 
bilities, damages  and  costs,  as  such  sureties  as  aforesaid, 
then  to  be  void. 

The  complaint  alleges  that  Martin  died  insolvent;  that 
there  never  has  been  any  administrator  on  his  estate;  that 
after  the  death  of  Martin^  one  John  Moore,  who  had  been 
appointed  administrator  de  bonis  non  of  said  Bruner,  insti- 
tuted a  suit  in  the  Enox  Circuit  Court  against  the  plain- 
tifis,  as  sureties  of  Martin  on  said  administration  bond,  to 
recover  2,500  dollars,  which  was  charged  to  be  owing  by 
him  as  administrator  of  Bruner  to  the  estate  of  Bruner; 
and  that  thereby  it  became  and  was  incumbent  on  them 
to  defend  said  suit,  and  that  they  employed  counsel  and 
did  make  a  successful  defence.  It  is  alleged  that  the 
plistintifTs  have  expended  900  dollars  in  said  defence,  in  the 
payment  of  counsel  fees,  and  10  dollars  in  costs,  &c. 

Demurrer  to  the  complaint  sustained.  Judgment  for  the 
defendants.     This  ruling  is  assigned  for  enor. 
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The  condition  of  the  mortgage  before  ns  Btipulates  that    M*y  Teem, 
Martin  shaJl  faithfully  administer  the  estate  of  Bruner^      loQv* 
and  also  indemnify  his  sureties,  and  save  them  harmless       £u.i8 
from  all  liabilities,  damages  and  costs,  on  account  of  their     Hartiv. 
liabilities  as  sureties.     There  is  no  averment  that  Martin 
failed  in  the  proper  discharge  of  his  duty  as  administrator, 
and,  in  its  absence,  we  must  intend  that  he  performed  that 
duty  faithfully.     This  is,  in  effect,  shown  by  the  result  of 
the  suit  against  his  sureties  on  the  administration  bond. 
Hence,  it  is  dear  that  they  have  sustained  no  damage  re- 
sulting from  any  illegal  act,  or  omitted  duty,  on  his  part. 
But  it  is  argued  that  the  condition  of  the  mortgage  should 
be  so  construed  as  to  embrace  the  expenses  incurred  by 
the  sureties  in  defence  of  the  suit  named  in  the  complaint^ 
though  that  suit  was  groundless.     In  support  of  this  posi- 
tion. The  Trustees^  SfC*  v.  Galatian^  4  Cow.  340,  is  relied  on. 
That  was  debt  on  a  bond,  conditioned  that  the  defendants 
should  pay  the  plaintiff  all  such  sums,  &c.,  as  might  be 
laid  out  by  the  plaintiffs  in  repairing  a  certain  street  in 
Newbwrgh^  &c.,  and  moreover  save,  defend,  keep  them 
harmless  and  indemnified,  &c.,  against  all  actions,  suits, 
costs,  damages   and   demands   whatsoever,  on   account 
thereof.     The  Court  held  that  the  costs  of  a  groundless 
suit  against  the  obligees  of  the  bond  was  covered  by  the 
condition.    Between  this  and  the  contract  sued  on,  there 
is,  in  our  opinion,  a  clear  distinction.    In  the  case  cited, 
there  is  a  stipulation  to  indemnify  the  plaintiffs  against 
"all  actions  and  suits  whatsoever.*'     Here  the  condition 
contains  no  indemnity  against  suits.     The  force  of  the 
obligation  is  the  faithful  administering  on  the  estate.    In- 
deed the  condition  could  only  become  operative  upon  a 
default  so  to  administer.    Martin  had  become  bound  to 
perform  his  duties  faithfully.     In  this  it  was  anticipated 
that  he  might  fail ;  and  to  save  his  sureties  harmless  from 
any  liability  they  might  incur  in  consequence  of  such  fail- 
ure, was  evidently  the  purpose  of  the  mortgage.    By  a 
proper  execution  of  the   trust,  it  was  fully  within  his 
power  to  obviate  any  valid  cause  of  action  against  him- 
self and  sureties;  but  no  effort  on  his  part  could  have  pre- 
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May  Term,  vented  a  causeless  snit.  It  is  said  that  "if  the  plaintiff 
^°^'  had  not  bound  themselves  as  sureties,  they  never  would 
MouHT  have  been  sued."  This  may  be  true  and  still  the  demand 
The  State,  stied  for  not  within  the  condition.  The  rule  of  construc- 
tion applicable  to  this  indemnity,  is  nothing  diflferent  &om 
that  which  applies  to  all  other  contracts.  Its  meaning 
must  be  ascertained  from  the  language  used,  as  under- 
stood by  the  parties.  The  plain  intent  of  the  contract 
may  be  thus  stated:  The  mortgage  was  to  be  void  if  Mar' 
tin  faithfully  performed  his  duty  as  administrator,  because, 
that  being  the  case,  there  could  be  no  liability  created  by 
him,  resting  on  his  sureties.  Have  the  sureties  on  the  ad- 
ministration bond  been  damnified  by  the  defietult  of  their 
principal?  This  is  really  the  only  question  in  the  case, 
and  it  must  be  answered  negatively.  Gilbert  ▼•  Wiman^ 
1  Com.  550. 

The  demurrer  was  correctly  sustained. 

Per  Curiam, — The  judgment  is  affirmed  with  costa. 

&  Judah^  for  the  appellants. 


Mount  v.  The  State. 

The  ftffldATit,  In  a  inosecution  for  a  misdemeanor,  most  allege  the  same  oftnoe 
and  person  sabseqnently  charged  in  the  infonnation,  bat  the  inlonBatioii 
need  not  follow  the  affidavil  in  the  manner  in  which  it  sets  fordi  the  paiti- 
cnlar  fitcts  whidi  constitate  the  offence. 

An  information  most  contain  all  the  substantial  requisites  of  an  indklmeBt  at 
common  law. 

Information  against  A,  for  gaming.  The  information  alleged  that  B.  owned 
and  kept  a  ton  pin  alley  for  hire,  and  that  A,  and  C,  then,  &c,  hired  of  B. 
tiie  use  thereof  to  play  one  game,  &c,  for  which  they  agreed  to  pay  B. 
10  cents;  and  that,  in  pannance,  &c,  A,  and  C.  then  and  there  i4ayed  said 
game,  &c.,  by  which  A.  won  of  C  5  cents,  the  half  of  the  hire  of  the  aOey, 
by  then,  &c.,  unlawfully  betting  and  wagering  with  him  said  5  cents  on  the 
result  of  the  game,  contrary,  &c.  The  evidence  showed  tiie  hiring  of  the 
alley,  &c.,  and  the  playing  of  the  game,  and  that  A,  won  of  C  the  tiIm 
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of  5  ouitB,  being  A*%  liabi%  to  B.  for  the  lue  of  the  alley,  which  liability    Ubt  Term,  ^ 
C,  Aen,  &c.,  paid  to  J5.  1856. 

HdA,  that  there  was  no  material  rariance  between  the  information  and  evidence. 

Edd^  also,  that  the  information  was  sufficient. 


T. 

Thb  Stats. 


APPEAL  from  the  Fapette  Cucnit  CJourt.  Monday 

Davison,  J. — This  was  a  prosecation  for  gaming,  found-  J«f*c  16. 
ed  on  section  28,  2  R.  S.,  435,  which  provides  that  ^<  every 
person  who  shall,  by  playing  or  betting  at  or  upon  any 
game  or  wager  whatever,  either  lose  or  win  any  article  of 
value,  shall  be  fined,"  Sec  The  information  charges  that 
one  Gfroffy  on,  &c.,  at,  &c.,  owned  and  kept  a  ten  pin  alley 
for  hire,  and  that  Mounts  the  defendant,  and  one  Miller 
then  and  there  hired  of  Groff  the  use  of  the  alley,  to  play 
one  game  of  ten  pins,  for  which  they  agreed  to  pay  him 
10  cents;  and  that  in  pursuance  of  said  hiring.  Mount  and 
3!RUer  then  and  there  played  said  game  of  ten  pins,  by 
which  Mount  won  of  Miller  5  cents,  the  half  of  the  hire 
of  said  alley,  by  then  and  there  unlawfully  betting  and 
wagering  with  him  the  said  5  cents  on  the  result  of  the 
game,  contrary,  &c  Motion  to  quash  overmled.  Plea, 
not  guilty.  Finding  for  the  state.  New  trial  refused,  and 
judgment. 

By  agreement,  the  affidavit  filed  with  the  information 
was  given  in  evidence  on  the  trial,  and  was  all  the  evi- 
dence in  the  cause.  It  shows  that  Mounts  on  the  1st  of 
June^  1855,  at  Fayette  county,  rolled  at  a  game  of  ten  pins 
with  Millery  on  the  ten  pin  alley  kept  by  Gfroffy  on  which 
he,  Oroffj  charged  5  cents  for  each  person  rolling  thereon, 
and  by  previous  agreement,  the  one  failing  to  knock  the 
largest  number  of  pins,  was  to  pay  Oroff  the  liability  of 
the  other,  for  the  use  of  the  alley,  such  liability  being  5 
cents;  that  Miller j  failing  to  knock  the  largest  number  of 
pins,  the  said  Mount  then  and  there  unlawfully  won  of  him, 
Miller^  the  value  of  5  cents,  the  same  being  his,  Mounfs^ 
liability  to  Oroff  for  the  use  of  the  alley;  which  liability 
was,  according  to  the  rules  of  gaming  on  said  alley,  then 
and  there  paid  by  Miller  to  Oroff. 

For  the  reversal  of  this  judgment,  the  appellant  makes 
the  following  points : 
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ICay  Term,  1.  That  the  affidavit  shows  a  transaction  different  from 
^^^*  that  of  the  information;  that  by  the  one  it  appears  that 
Mom  Mount  and  Miller  each  agreed  to  pay  Groff  5  cents  for  the 
Tbb  Statb.  use  of  the  alley,  whilst  the  other  avers  that  for  the  same 
use,  they  were  jointly  to  pay  10  cents.  There  is  no  ground 
for  this  objection*  Between  the  requirements  of  the  affi- 
davit and  the  information,  there  is  an  evident  distinctioiL 
The  former  simply  requires  the  *<  offence,  and  the  person 
charged,  to  be  set  forth ^in  plain  and  concise  language;" 
but  the  lattar  must  contain  <<  a  direct  and  certain  statement 
of  the  facts  constituting  the  offence."  In  other  words,  it 
must  contain  all  the  substantial  requisites  of  an  indict* 
ment  at  common  law.  2  R.  8.,  pp.  364,  367^!Z%e  State 
V.  MUes^  4  Ind*  R.  577.  In  this  case,  the  variance  relied  on 
is  in  the  statement  of  a  fact  connected  with  the  offence, 
and  not  in  the  offence  itself,  because  that  consisted  mainly 
in  the  betting  and  winning,  which  is  alike  stated  in  the 
affidavit  and  informaticm.  Our  conclusion  is  tiiis:  the  for- 
mer must  allege  the  same  offence  and  person  subsequently 
charged  in  the  latter,  but  the  information  need  not  follow 
the  affidavit  in  the  manner  in  which  it  sets  forth  the  pa> 
ticular  facts  which  constitute  the  offence.  The  variance, 
therefore,  between  the  agreement  of  the  parties,  each  to 
pay  5  cents,  and  their  joint  und^iaking  to  pay  10  cents, 
is  not  material 

3.  It  is  said  that  *Hhe  proofs  do  not  support  the  info^ 
mation;  that  the  averment  is  a  winning  of  5  cents,  the 
half  hire  of  the  alley,  while  the  evidence  shows  that  the 
defendant  won  the  value  of  5  cents,  the  same  being  his 
liability  to  QroffP  There  is  nothing  in  this  objection. 
The  proof  is  that  the  defendant  won  his  liability  to  Grof^ 
which  was  before  shown  to  be  5  cents  for  the  use  of  the 
alley.  There  is  no  substantial  variance  between  the  alle- 
gation and  the  proofs. 

3.  It  is  insisted  that  the  information  does  not  show  a 
case  within  the  statute.  To  constitute  unlawfiil  gaming, 
there  must  be  a  game  played,  and  upon  its  result  some 
article  of  value  must  be  lost  and  won.  Here  was  such 
game,  and  the  only  point  of  inquiry  is,  was  any  article  of 
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value  won  by  the  defendant?  His  liability  to  Chroff  was 
paid  by  Miller^  because,  in  the  erent  of  being  nnsnecess* 
fid,  he  had  stipulated  to  pay  it  This  payment,  though 
made  to  Graff j  was  for  the  use  of  the  defendant;  and  the 
transaction  was,  in  effect,  the  same  as  if  the  amount  lost 
and  won  had  been  paid  to  the  defendant  instead  of  Cfroffj 
and  he  had  received  it  £rom  the  defendant  We  are  refers 
red  to  an  authority  wherein  it  is  decided  ih&i  playing  for 
the  rub,  that  is,  for  the  hire  of  the  alley,  is  not  gaming 
within  the  law;  that  illegal  gaming  implies  gain  and  loes 
between  the  parties,  such  as  would  excite  a  spirit  of  cu« 
pidity.  The  People  v.  Sergeant^  8  Cow.  139.  But  in  view 
of  our  statute,  we  axe  not  permitted  to  follow  that  deci- 
sion, because  the  legislature  have  indicated  a  purpose  in 
the  above  enactment  to  inhibit  ^all  betting  upon  any 
game,"  in  language  too  explicit  to  leave  any  room  for  C€«i* 
flitruction.  Whether  the  mere  playing  for  the  rub  would 
or  would  not  ^  excite  a  spirit  of  cupidity,"  is  not  for  us  to 
inquire.  It  is  enough  that  there  has  been  a  game  {dayed, 
and  that  the  defendant  has  won  that  which  is  of  value. 
Walker  v.  The  State,  2  Swan's  Tenn.  B.  287. 

Per  OurianL — The  judgment  is  affirmed  with  costs. 

B.  F.  Claypool,  O.  Trusler,  &  W.  Parker  and  J.  C.  Mt^ 
Jhtoshj  for  the  appellant. 

X  Marshall,  for  the  state. 


1856. 

HutTnr 

r. 
Wbst. 


Martin  v.  West. 


The  right  of  action  of  a  wife»  nndor  the  liquor  act  of  1853,  for  an  iigiuy  coi^ 
sequent  npon  the  retailing  of  spiritaons  liqaor  to  her  hujsband,  is  limited 
to  a  salt  on  the  bond  of  the  retailer. 


APPEAL  from  the  FramkUn  Ck>urt  of  Common  Heas.  MmSa^^ 

Jwt£  16 

Davison,  J. — This  suit  orignated  before  a  justice  of  the 
Vol.  VII^-42 
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Umj  Tenn,  peace,  and  from  his  judgment  there  was  an  appeal  to  the 

^^^*      Ck>mmon  Pleas.    Harriet  West  was  ihe  plaintiff  below, 

Mabtot     and  Bergamm  Martin  the    defendant.    The   complaint 

wLt.      charges  that  Ma/rtmy  on  the  8th  of  September^  1853,  was 

duly  licensed  to  sell  spiritaons  liquors  by  retail,  and  from 

that  date  thenceforward,  did  sell  and  give  spiritaons  liquors 

to  one  Alexander  West^  the  husband  of  the  said  Harriet^ 

whereby  he  has  been  in  a  continual  state  of  intoxication, 

thereby  detaining  him  from  his  labor,  and  causing  him  to 

spend  the  money  necessary  for  the  support  of  tiie  said  Bar" 

riet  and  her  family,  and  depriving,  her  of  all  sustenance; 

wherefore  she  claims  damages,  &c* 

The  defendant  moved  to  dismiss  the  suit;  but  his  mo- 
tion was  overruled.  The  cause  was  thereupon  submitted 
to  the  Court,  who  found  for  the  plaintiff*  New  trial  refused 
and  judgment. 

The  plaintiff  claims  a  right  of  action  under  section  10 
of  an  act  approved  March  4,  1853,  entitled  ^  An  act  to 
regulate  the  retailing  of  spirituous  liquors,"  &c  And  the 
only  question  in  the  case  relates  to  the  sufficiency  of  the 
complaint  By  the  first  section  of  the  act  to  which  we 
have  referred,  it  is  provided  that  no  person  shall  retail  spir^ 
ituous  liqu(»s,  except,  &c,  without  filing  with  the  auditor, 
&C.,  his  bond,  with  at  least  four  freehold  sureties,  in  the 
penal  sum  of  not  less  than  500  dollars,  nor  more  than  2,000 
dollars,  conditioned  for  the  keeping  of  an  orderly  house, 
and  for  the  payment  of  all  fines,  penalties  and  damages 
that  may  be  incurred  under  the  provisions  of  the  act.  The 
lOtb  section  is  as  follows :  ^  Any  wife,  child,  parent,  guar^ 
dian,  employer  or  other  person  who  shall  be  injured  in  per- 
son or  property  or  means  of  support  by  any  intoxicated  per- 
son, or  in  consequence  of  the  intoxication,  habitual  or  other- 
wise, of  any  person,  shall  have  a  right  of  action  in  his  or 
her  own  name  against  any  person  and  his  sureties  on  the 
bond  aforesaid,  who  shall,  by  retailing  spiiituous  liquor, 
have  caused  the  intoxication  of  such  person,  for  all  dam- 
ages sustained  and  for  exemplary  damages."  These  being 
the  only  provisions  of  the  act  which  relate  to  the  point  un- 
der consideration,  it  will  at  once  be  seen  that  the  complaint 
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is  defective.    The  role  is  settled,  that  ^  where  a  statute   May  Term, 
makes  that  nnlawfal  which  was  lawfol  before,  and  appoints       ^^^* 
a  specific  remedy,  that  remedy  must  be  pursued  and  no     Zbllxm 
other."  1  Blackf.39.— Je2.405.— 1  Mann  (Mich.)  E.  193^  xn  SxAn. 
Smithes  Comm.  780.    By  the  above  section  10,  a  new  right 
of  action  is  introduced,  one  that  did  not  exist  at  common 
law.   The  statute  points  out  the  rule  of  proceeding,  namely^ 
by  suit  on  the  bond.    It  fdlows  that  the  plaintiff  having 
fedled  to  adopt  the  remedy  thus  prescribed,  is  not  entitied 
to  recover. 

P^r  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  See. 

X  B^/man^  for  the  appellant. 


Zellers  v.  The  State. 


Eteiy  person  ib  prefiim«d  to  hare  a  duistuoi  name. 

Lidicnnent  for  tixefgary.  The  indictment  alleged  tlia  pawing  to  A.  B,  BMnnn 
of  a  foiged  bank  note,  pvrporting,  Ac,,  knowing,  &c.,  witili  intent  to  deAand 
said  A,  B»  Bobinmm,  It  was  proved  on  tlie  trial  that  BobutBon*$  name  was 
Alexander  B.  Robinton,  hat  that  lie  was  often  called  A.  B.  BMnwn. 

Held,  that  the  ayerment  that  the  note  was  passed  to  A,  B.  BMnton,  was  not 
soAcient,  without  an  ayennent  that  his  christian  name  was  miknown« 

Bdd,  also,  that  the  indictment  was  bad  on  motion  in  amst. 

Hdd,  also,  that  a  motion  for  a  new  trial  (the  indictment  being  bad  on  the  mo- 
tion in  arrest)  was  oorrectlj  oTermled. 

Bdd,  also,  that  the  rariance  between  the  name  alleged  in  the  indictment  and 
the  name  proted  on  the  trial,  was  ihtal. 

The  indictment  pnrported  to  set  oat  the  instrament  alleged  to  haTe  been  foiged, 
ta  hoc  verha,  and  the  name  of  the  president  of  the  bank  was  stated  to  be  Sed- 
better.  The  name  appearing  in  the  instrament  oflbred  in  eridenoe,  was  Led- 
better,    jETefil,  that  the  yarianoe  was  fatal. 

APPEAL  from  the  Owen  Cuenit  Court 
OooKiNs,  J. — On  an  indictment  for  forgery,  the  appellant 
was  tried,  convicted  and  sentenced  to  confinement  at  hard 
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lift/  Tern,  labor  in  the  state's  pdsoiL    IEb  motions  for  a  new  trial, 

^°*^      and  in  arrest  of  judgment,  were  ovenmled,  and  exceptioDs 

Zbixbb$     taken* 

Tn  Statb.      The  indictment  alleged  the  passing  to  iL  A  Robimm 

of  a  forged  bank  note  purporting  to  be  for  20  dollars,  on 

the  bank  of  Tennessee^  knowing  it  to  be  coonterfeit,  vnQi 

intent  to  defraud  the  said  A.  B.  Robinson. 

On  the  trial  Robinson  was  introduced  as  a  witness,  and 
among  other  things  testified  that  his  name  was  Akxai»der 
B.  Robinson^  and  that  he  was  often  called  A.  B.  Robinsoik 
Objection  was  taken  by  the  prisoner  for  the  variance,  aad 
we  think  well  taken.  Every  person  is  presumed  to  have  a 
christian  name.  Oardner  v.  J%e  Staie^  4  Ind.  R.  632. 
The  indictment  should  have  set  out  the  true  name,  or 
should  have  averred  it  to  be  unknown  to  the  grand  jnry« 

The  instrument  alleged  to  have  been  forged  was  set  ont 
in  the  indictment  tn  hiBC  verba^  and  the  name  of  the  presi- 
dent of  the  bank  was  stated  to  be  Sedbetter.  The  name 
appearing  in  the  instrament  offered  in  evidence  was  Ledr 
better.  The  prisoner's  objection,  on  the  ground  of  vari- 
ance, was  overruled.  This  was  error.  The  variance  was 
fatal 

The  motion  for  a  new  trial  should  not  have  been  sus- 
tained, however,  on  account  of  these  errors,  because  the 
Court  ought  not  to  have  ordered  a  new  trial  upon  a  defec- 
tive indictment  But  the  motion  in  arrest  of  judgment 
should  have  been  sustained.  The  statement  in  the  indict- 
ment that  the  note  was  passed  to  A.  B.  Robinson^  was  not 
sufficient,  at  least  without  an  averment  that  his  chiiBtian 
name  was  unknown.    1  Chitt  Cr.  L.  215. 

Per  Curiam. — The  judgment  is  reversed  with  costa. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
sustain  the  motion  in  arrest  of  judgment,  and  to  commit 
or  hold  the  defendant  to  bail  to  answer  a  further  indict- 
ment   2  R.  S.  380,  8. 146. 

IL  L.  Livingston^  for  the  appellant 

j;  W.  Oordonj  iat  the  state. 
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Mky  Term, 
Spivet  V.  Frazee  and  Others.  1856. 


Sprrvr 

T. 

Fmaskx. 


Wlien  ft  bin  ooataiBs  a  pnjer  for  general  as  unSL  m  special  relief,  the  Court 

may  mould  the  decree  to  meet  the  case  made  in  the  record. 
To  a  bill  in  equity  which  speciallj  charged  fraud,  diere  was  a  plea  in  bar  not 

accompanied  hj  any  answer. 
EeUt,  that,  under  the  B.  B.  1843,  the  plea  was  bad. 
An  answer  in  chancery  manifestly  erasiTe,  may  be  treated  as  no  answer,  and 

ordered  to  be  taken  from  the  files. 

ERROR  to  the  Fa^etie  Ciicnit  Court.  7Wm^, 

Stuart,  J. — ^Bill  in  chancery  by  Frazee  and  two  other         ^  ' 
heirs  of  Samuel  Frazee^  deceased,  against  Spivep^  to  have 
a  deed  corrected*    Decree  in  accordance  with  the  pray^ 
of  the  bilL 

The  bill  shows  that  Samuel  Frazee  died  in  1831,  seized 
of  two  hundred  and  seventy  acres  of  land,  which  is  de- 
scribed; that  of  this  ninety  acres  were  set  off  by  commis* 
sioners,  &c.,  to  the  widow,  as  dower;  that  Johtij  Keziak 
and  Jane  Frazee^  the  complainants,  were  three  of  ten  heirs 
of  Samuelj  deceased;  that  in  1837  their  guardian,  Wilejfy 
petitioned  the  Probate  Court  to  have  their  undivided  three- 
tenths  of  the  one  hundred  and  eighty  acres  not  incum- 
bered with  dower,  sold,  &c.;  that  upon  this  petition  such 
proceedings  were  had  in  the  Plrobate  Court,  that  their  three- 
tenths  of  the  one  hundred  and  eighty  acres  were  sold  for 
951  dollars,  to  John  Spivey^  the  defendant,  who  in  due  time 
paid  the  purchase-money;  that  the  Probate  Court  ordered 
a  deed  to  Spivey^  and  appointed  Caleb  Smith  commissioner 
to  convey,  &c.;  that  he  executed  to  Spivey  a  deed  for  three- 
tenths  of  the  whole  land,  two  hundred  and  seventy  acres, 
for  a  specified  consideration  of  1,426  dollars  and  50  cents; 
that  this  deed  was  delivered  to  Spivey  without  being  re- 
ported to  the  Probate  Court;  that  Spivey  pretends  to  claim 
under  this  deed  three-tenths  of  two  hundred  and  seventy 
acres,  whereas  he  bought  only  three-tenths  of  one  hundred 
and  eighty  acres;  that  the  ninety  acres  incumbered  by  the 
widow's  dower,  were  not  sold,  and  were  by  mistake  or  fraud 
embraced  in  the  commissioner's  deed.  They  therefore  pray 
that  the  deed  may  be  reformed  to  correspond  with  the  £act, 
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Hiy  T«rm,   as  to  the  quantity  sold  and  which  should  have  been  con- 
I^^w.      veyed* 


8nTBT  The  defendant,  Spivey^  is  admitted  to  be  the  owner  in 


T. 


FsAzn.  f<s6  of  seven-tenths  of  the  two  hundred  and  seventy  acres, 
by  inheritance  and  purchase. 

Spivey  pleaded  former  proceedings  in  partition  in  the 
Probate  Court  in  bar  of  the  complainants'  relief.  The  plea 
was  set  down  for  hearing,  and  being  held  insufficient,  was 
overruled. 

Spivey  then  filed  a  general  answer  to  the  *whole  bill, 
which,  after  the  formal  introductory  part,  consisted  in  de- 
nying all  fraud,  and  having  ^^  answered  all  that  he  is  ad- 
vised is  material,  declines  to  answer  farther." 

On  motion,  the  answer  was  ordered  to  be  taken  from  the 
files.  It  was  farther  ordered  that  the  bill  be  taken  as  con- 
fessed and  true  against  Spivey* 

The  Court  decreed  the  reformation  prayed,  describing 
minutely  the  one  hundred  and  eighty  acres,  three-tenths  of 
which  the  probate  deed  covered;  and  also  the  ninety  acres 
which  should  not  have  been  embraibed  in  the  conveyance. 

To  the  order  for  taking  the  answer  from  the  files,  the  de- 
fendant Spivey  excepted  in  form  which  is  made  a  part  of 
the  record. 

Spivey  prosecutes  this  writ  of  eiror. 

The  errors  assigned  are — 

1.  That  the  Court  oveiruled  a  demurrer  to  the  bill. 

2.  That  the  Court  oveiruled  the  plea. 

3.  In  ordering  the  answer  to  be  taken  from  the  files. 
The  only  brief  on  file  is  that  for  Spivey^  which  quietly 

assumes  that  ^  no  authorities  need  be  cited,"  and  aocoid- 
ingly  cites  none. 

These  proceedings  were  had  in  the  spring  of  1852,  un- 
der the  old  chancery  practice. 

The  demurrer  to  the  bill  was  coirectly  overruled.  The 
fricts  set  up  furnished  sufficient  ground  for  equitable  relief; 
and  the  prayer  of  the  bill  being  general  as  well  as  speeial, 
it  was  in  the  power  of  the  Court  to  mould  the  decree  so 
as  to  meet  the  case  made  in  the  record.    1  Blackt  305. 

The  plea  in  bar  was  insufficient    The  statutory  prac- 
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tice  in  chancery  provides  that  "  in  evcfy  case  in  ^ich  the   May  T«iii, 
bill  specially  charges  fraud  or  combination^  a  plea  to  such      ^^^' 
part  mnst  be  accompanied  with  an  answer  fortifying  the      Spitxy 
plea  and  explicitly  denying  the  firaad  and  combination,  and     ybakbm, 
the  fieicts  on  whidi  the  charge  is  founded."    B.  8. 1843,  p.  ^ 

837. 

The  plea  here  was  not  accompanied  by  an  answer.  On 
being  set  down  for  argoment,  it  was  correctly  held  bad. 

The  role  prescribed  by  statute  prevailed  at  common  law, 
whence  it  was  adopted  into  our  revision.  Writers  on  equity 
practice  give  reasons  for  the  rule  which  at  once  not  only 
remove  the  apparent  incongruity  of  putting  in  two  sepa- 
rate pleadings  to  the  same  parts  of  the  bill,  but  show 
the  eminent  necessity  of  that  practice  to  attain  the  ends 
of  justice.  ^<  Thus  it  is  the  right,  as  a  general  rule,  of  the 
plaintiff  in  equity  to  examine  the  defendant  on  oath  as  to 
all  matters  of  fact  which  being  well  pleaded  in  the  bill  are 
material  to  the  proof  of  the  plaintiff's  case,  and  which  the 
defendant  does  not,  by  his  form  of  pleading,  admit."  A 
plea,  merely  denying  the  material  facts  in  the  bill,  would 
defeat  the  discovery  sought  "  The  answer,  therefore,  is 
strictiy  matter  in  support  of  the  plea,  and  proof  to  the  dis- 
covery of  which  the  plaintiff  is  entitied,  notwithstanding 
the  plea."  The  plea,  of  itself,  is  not  a  complete  answer  to 
the  bill;  for  though  it  repels  the  facts,  it  does  not  repel  the 
right  to  a  discovery  of  all  the  facts  and  circumstances  from 
the  conscience  of  the  defendant.  Wigram  23. — Storffs 
Eq.  PI.  515. 

In  the  case  at  bar,  the  answer  was  so  wholly  defective 
as  scarce  to  deserve  that  name.  R.  S.  1843,  p.  838.  Whe- 
ther there  was  any  error  in  sustaining  the  motion  to  take 
it  from  the  files,  is  not  material;  for  it  could  not  have  avail- 
ed  Spivey  materially  in  any  way.  The  Court  might  have 
treated  it  as  a  nullity  and  taken  the  bill  as  confessed*  Thift 
is  substantially  what  was  done;  and  it  does  not  appear 
that  the  rights  of  Spivey  were  prejudiced. 

Even  the  ruling  of  the  Court  ordering  the  answer  to  be 
taken  from  the  files,  was  not  erroneous.    Thus  an  answer 
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liftf  Tmi,  wUeh  wu  mmnifestly  eTamve,  was  ooBsiderMl  as  no  ^ldt 
1866,      awtCT  and  ddered  to  be  taken  from  the  filea,   £kiii^y.  &arfe, 
Dv«aiLU    14  Vefc  4a6. 
Cuuucsov.      P^  Cbriffflkp— The  decree  is  affinned  with  costs. 

/  Ptrrify  X  C.  MeLUoshj  C.  H.  Test  and  &  TT.  Parker j 
for  the  appellant. 
X  A.  Faff  and  X  Yaryanj  for  the  appellees. 


DnoDALB  t;.  CuLBBETSON  and  Others. 

A  dflommr  to  an  wisirer  was  aa  follows :  Aat  the  antwar  b  insniBcient  inbnr 
to  aotilito  the  defendant  to  defend  this  suit  Edd,  that  the  demurer,  not  be- 
ing in  oonfonnity  to  any  canse  speciiied  in  the  code,  ehonld  have  been  over- 
roled. 

TVeMbv,  APPEAL  from  the  Wayne  Ck>nTt  of  Common  Fleas. 

^  ^  '  Stoart,  J^ — Dugdale  alone  appeals.    The  snit  was  on 

a  promissory  note  made  by  Dvgdaie  to  the  railroad  com- 
pany, and  as  is  alleged  verbally^  assigned  by  the  company 
to  the  appellees.    They  sne  in  their  own  name. 

Plea,  that  before  suit  Dugdale^  who  had  snbsoribed  five 
shares,  250  dollars,  and  paid  90  dollars,  demanded  a  certifi- 
cate of  stock,  which  was  refnsed,  &c.;  that  the  note  in  suit 
is  for  the  residue,  &o«  It  seems  that  the  stock  was  really 
subscribed  to  the  Newcastle  and  Biehmond  road;  but  there 
is  nothing  in  the  record  to  explain  the  confusion  of  names. 
Demurrer  to  the  plea,  in  these  words:  that  the  answer  is 
insufficient  in  law  to  entitle  the  defendant  to  d^nd  this 
suit  The  statute  makes  it  imperative  to  overrule  every 
demurrer  which  does  not  conform  to  fte  causes  specified 
in  the  practice  act.  This  falls  within  the  ruling  in  Lane 
V.  'nie  State  J  ante^  p.  496;  and  should  have  been  overruled. 
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Per  Curiam. — The  jadgment  is  reversed  with  eosts.  Msy  Ttem, 
Cause  remanded,  &c.  ^^^' 

J.  JPerryj  for  the  appellant.  Tbb  Stats 

J.  B.  Julian^  for  the  appellees.  Baxtutt. 


The  State  v.  Babtlett. 


A.  and  B.  haTing  been  jointly  indicted,  A.  appeared  wxtfaoat  process,  and  en- 
tered into  a  recognizance,  and  the  coose  was  continued.  Witnesses  were  sub- 
poenaed for  the  first  day  of  the  next  term,  at  which  time  A.  appeared,  and 
B.  also,  withont  any  service  of  process,  and  they  informed  the  Court  they 
would  be  ready  for  trial  on  die  next  day.  On  the  fif&  day  they  appeared  and 
elected  to  be  tried  separately,  A.  first.  On  the  eighth  day  A.  was  acquitted ; 
and  on  the  ninth  B.  was  tried  and  convicted.  BIM,  that  B,  ought  to  have 
been  taxed  with  the  fees  of  the  witnesses  fxx>m  the  first  day  of  the  term. 

APPEAL  from  the  Delaware  Circuit  Court.  TWsefty, 

Jiate  if 

Perkins,  J. — Elzy  and  Boaz  Bartlett  were  jointly  in- 
dicted, in  a  single  count,  for  an  assault  and  battery  with 
intent  to  murder.  Elzy^  without  process,  entered  into  a 
recognizance  for  his  appearance;  but  Boaz  did  not  do  so, 
because,  as  counsel  stated,  he  was  sick.  A  writ  was  issued 
for  Boaz^  in  vacation,  but  was  not  served.  Witnesses  were 
subpoenaed  in  the  cause  for  the  first  day  of  the  next  term. 
On  the  first  day  of  that  term,  Elzy  and  Boaz  appeared,  and 
by  their  counsel  informed  the  Court  that  they  would  be 
ready  for  trial  the  next  day.  On  the  fifth  day  the  defend* 
ants  appeared  and  elected  to  be  tried  separately,  Elzy  first 
On  the  eighth  day  Elzy  was  acquitted,  and  Boaz  recog- 
nized to  appear  from  day  to  day.  On  the  ninth  day  he 
was  tried  and  convicted,  and  the  Court  taxed  against  him 
but  the  costs  of  a  single  day,  whereas  the  state  claimed 
that  he  was  liable  for  costs  from  the  first  day  of  the  term. 
The  proper  motions  as  to  taxation  were  made,  and  excep- 
tions taken.    The  motions  were  made  on  behalf  of  the 


eS8  CASES  IN  THE  SUPREME  COURT 

UajTerm,   officers.    We  think  Boaz  was  liable  for  the  fees  cyf  wit- 
^Q^'      nesses,  &c.,  from  the  first  day  of  the  term.     He  appeased 
Nabh       and  claimed  his  trial  at  that  time,  and  from  hence  was  in 
Tbb  Stavb.  Conrt.    The  state  was  bound  to  keep  herself  in  readiness 
for  trial    We  see  nothing  that  entitles  him  to  daim  ex- 
emption from  costs,  any  more  than  he  would  have  been  had 
he  come  into  Court  under  a  writ 

Per  Curiam, — The  taxation  of  costs  is  reversed,  with 
instructions  to  the  Circuit  Court  to  retax  the  costs  as  indi- 
cated in  this  opinion, 

A.  J.  Neff  and  W.  March,  for  the  state. 
X  &  Buckles,  for  the  appellee. 


Nash  v.  The  State. 


A  justice  of  the  peace  is  not  required  hj  the  R.  S.  1852  to  make  up  his  docket 
in  criminal  eases  in  Ihe  same  manner  as  in  ciTil  cases. 

JVi«fay,  APPEAL  from  the  Crawford  Circuit  Court 

Perkins,  J. — Indictment  for  an  assaxdt  and  battery  with 
intent  to  murder. 

The  defendant  was  arraigned,  pleaded  not  guilty,  and 
went  to  triaL 

On  the  trial  the  prosecuting  attorney  admitted  that  he 
could  not  prove  the  intent  to  murder.  The  defendant  ad- 
mitted a  simple  assault  and  battery.  He  then  offered  in 
evidence  a  transcript  reading  as  follows: 

^  State  of  Indiana  v.  Carrol  Nash.  Assault  and  battery 
on  complaint  of  Ezra  Bavens.  Be  it  remembered  that  on 
the  5th  day  of  Jime,  1854,  there  was  a  charge  made  upon 
oath  by  one  Ezra  Havens  against  one  Carrol  Nashj  of 
Crawford  county,  for  committing  an  assault  and  batteiy 
on  the  body  of  one  Ezra  Havens^  of  said  county,  on  cv 
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about  the  3d  day  of  June^  1854.     Sammons  isaued  to   ^y  '^«»>> 
Thomas  Oufmngham;  retained  legally  served;  and  the      low* 
said  Carrol  Nash  was  brought  before  me  on  the  day  above       I^ash 
named,  and  all  matters  and  things  touching  the  case  were  Thb  Statb. 
fuUy  heard  by  me.   It  is  therefore  considered  that  the  state 
of  l^iana  recover  of  the  said  Carrol  Nash  the  sum  of  1 
dollar,  with  costs  of  prosecution,  and  stand  committed 
till  the  fine  and  costs  are  paid  or  replevied." 

Then  follows  a  taxation  of  costs,  certificate  pf  the  jus- 
tice, &c«,  signed  (with  a  seal)  Simon  S.  Monk^  J.  P. 

Before  ojBTering  the  transcript,  the  defendant  proved  that 
the  same  was  made  by  Simon  &  Monk^  on  the  day  of  its 
date,  in  Crawford  county ;  that  said  Monk  was  an  acting 
justice  of  the  peace  of  that  county,  at  the  time  of  the 
transaction;  that  the  defendant  was  the  identical  Carrol 
Nashj  and  the  assault  and  battery  the  same,  as  in  the  in** 
dictment,  &c.;  but  the  Court  refused  to  admit  the  tran- 
script in  evidence;  and,  the  foregoing  being  all  the  evi- 
dence, &c.,  the  defendant  was  convicted  and  fined  3 
dollars. 

We  are  told  by  counsel  that  the  transcript  was  rejected 
because  the  justice  had  not  set  out  in  it,  in  full,  the  affi- 
davit upon  which  the  prosecution  was  instituted.  '^  The 
Court  assumed,"  say  counsel,  "that  the  5th  section  of  the 
act  prescribing  the  powers  and  duties  of  justices  of  the 
peace  in  state  prosecutions,  (2  B«  8.,  p.  498,)  required  the 
justice  to  make  a  record  of  the  cause  similar  to  the  record 
required  in  civil  cases ;  2  R.  8.,  p.  453 ;  and  because  the 
record  in  this  case  was  not  so  made,  the  Court  decided  it 
could  not  be  used  as  evidence." 

The  section  (18)  of  the  statute  above  referred  to,  on 
page  453,  reads  thus: 

"Every  justice  shall,  in  a  substantial  bound  book  of  not 
less  than  two  hundred  pages,  keep  a  docket,  in  which  he 
shall  record  the  proceedings  in  fall,  of  all  suits  instituted 
before  him,  which  record  shall  contain  the  names  of  the 
parties  at  full  length,  a  copy  of  the  cause  of  action  and  of 
the  set-off  of  the  defendant,  if  any,  and  all  proceedings 
had  therein,  and  the  amount  of  the  judgment  written  out 
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Mtjr  Term,  in  words;  and  ev^  snch  record  of  each  canse,  shell,  wfaea 
-^^^^  completed,  be  signed  by  snch  jnsticey  and  the  cause  noted 
Nash  in  a  proper  index  to  be  contained  in  snch  docket;  and 
Tbb  Stats,  every  clerk,  when  he  shall  deliver  to  any  jnstice  his  com- 
mission, shall  direct  his  attention  to  this  section." 

The  socceeding  section  requires  the  justice,  on  den^and 
of,  and  payment  for,  the  same,  to  fturnish  '^a  certified  tran- 
script of  any  such  record,"  &c. 

Section  263,  2  IL  8.,  p.  93,  makes  co^Hes  of  records  evi- 
dence, when  prop^ly  certified  to  be  <<tme  and  complete 
copies;"  and  in  cases  where  records  are  not  required  to  be 
made,  section  4,  page  9,  of  the  same  volume,  makes  ^com- 
plete copies"  of  the  papers,  Scc^  evidence. 

In  the  act  relative  to  state  prosecutions  before  justices 
of  the  peace,  section  5  (2  R.  S.,  p.  498)  enacts  that — ^  On 
the  return  of  any  warrant  issued  by.  him,  it  shall  be  the 
duty  of  the  justice  to  docket  the  cause  as  in  civil  cases," 
and  to  hear  the  cause,  &c« 

Section  6  enacts  that  where  the  offence  is  within  the 
jurisdiction  of  the  justice  to  punish,  a  jury  may  be  called, 
&c,  *<as  in  civil  cases,"  Sec;  but  nothing  is  said  as  to  the 
particular  manner  of  making  up  the  record  of  the  cause ; 
and  the  first  question  is,  must  it  be  done  as  in  **  civil 
cases?" 

We  have  come  to  the  conclusion  that  the  statute  does 
not  require  it  to  be  so  made ;  and  also  that  the  transcript 
of  that  offered  in  evidence  showed  a  good  bar  to  the  pre- 
sent prosecution.  Such  being  the  case,  it  is  not  necessary 
to  examine  the  question  whether  the  Circuit  Court  could 
legally  assess  a  fine  for  a  simple  assault  and  battery.  We 
shall  postpone  the  decision  of  the  point  upon  the  jurisdic- 
tion of  that  Court  in  such  a  case  for  the  present. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c 

&  Pepper  and  W.  A.  Pyrtery  for  the  appellant. 

D.  O.  Chipman  and  X  W.  Oordoftj  for  the  state. 
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The  Jeffeksonville  Railroad  Company  t;.  Mounts. 


An  award,  by  the  common  law,  to  be  ralid,  most  have  been  concvned  in  by 
all  the  ariHtnlon. 

Under  section  5  of  "an  act  for  the  benefit  of  the  Ohio  and  IndianapdU  Rail- 
road Company/'  &c.,  (Local  Laws  1849,  p.  364,)  there  can  be  no  ralid  award 
where  atl  the  arbitrators  hare  not  agreed  thereto. 

The  attestation  of  an  award  by  a  witness  was  essential,  under  the  B.  S.  1843, 
to  its  Talidity. 

One  of  the  arbitrators  was  not  present  when  an  award  was  agreed  upon,  nor 
notified  of  the  meeting  at  which  it  was  made.  Held,  nnder  the  B.  S.  184^, 
Aat  the  award  was  inyalid. 

The  general  statiite  of  1843  conoeming  aibidationB,  and  the  fiAh  section  of 
"an  act  for  the  benefit  of  the  Ohio  and  IndianapoUM  RaUroad  Company,"  &c., 
aboTe  mentioned,  can  not  be  taken  in  pari  materia. 

Arbitrators  chosen  nnder  the  section  last  mentioned,  haying  reported  to  die 
Circiilt  Conrt  that  they  were  nnable  to  agree,  &c.,  keld,  that  tiieur  dntiea  ter- 
minated with  such  report,  and  that  they  could  not  afterward  proceed  to 
make  an  award. 

In  a  snit  npon  a  Toid  award,  made  nnder  said  section,  the  defendant  is  not 
estopped  from  denying  its  yalidlty  by  not  haying  appealed  therefrom. 


May  TenDi, 
1856, 

Thb  jKm»- 

Baiuiojls 

COXPAST 

y. 
IfomiTS. 


APPEAL  from  the  Bartholomew  Circuit  Coturt 
Davison,  J^ — The  complaint  charges  that  Motmts^  the 
plaintiff  below,  filed  in  the  office  of  the  secretary  of  the 
JeffersonviUe  RaUroad  Company^  his  claim  for  damages 
occasioned  by  the  construction  of  said  road  over  certain 
lands  (describing  them),  and  thereupon  notified  the  com- 
pany that  he  had  sustained  damage  to  the  amount  of 
1,000  dollars,  and  had  selected  on  his  behalf  one  Joshua 
Reynolds  as  an  arbitrator;  that  the  company,  on  its  be« 
half,  selected  William  &  Jones^  and  that  they,  Reynolds 
and  JoneSy  selected  WUHam  A.  Washburn^  all  of  whom 
were  sworn,  &c*,  and  made  and  filed  in  said  office  the  fol* 
lowing  award: 

'^  We,  the  undersigned,  arbitrators,  chosen  by  the  Jeffef 
MomviUe  RaUroad  Company  and  Thomas  MountSj  to  assess 
the  damage  sustained  by  the  said  Mounts,  by  the  construc- 
tion of  said  railroad  in  and  over  the  soutii-east  quarter  of 
section  two,  in  township  nine  north,  of  range  five  east| 
having  been  first  duly  sworn,"  &c.,  ^^do  say  and  award  to 
the  said  MomUs  600  dollars,  as  and  for  his  damage  sua* 
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ibf  Tem,   tained  by  the  oonstraction  of  said  road.    July  23,  1853. 

^Q^-      WUUam  A.  WaMmm,  Joshua  Reynolds.'' 
Tn  JBVFUfr-      ^  October  3.    I,  the  undersigned,  beg  leave  to  dissent 
Bailxoai»    from  the  above  award.     WUUam  &  Jones!' 
CoirrAVT        j|.  jg  averred  that  the  amount  thus  awarded  is  due  and 
Movivn.     unpaid,  &c.     The  company  demurred  to  the  complaint, 
but  their  demurrer  was  overruled;  whereupon  they  an- 
swered— 

1.  That  the  arbitrators,  before  the  alleged  award,  exam- 
ined the  case  submitted  to  them,  and  made  and  filed  their 
report  in  writing,  as  follows:  ^  We,  the  undersigiied,  arbi- 
trators," &c,  '^  after  being  sworn,"  &;a,  ^^have  examined 
the  premises  of  MountSy  where  said,  road  passes,  and  re* 
port  that  we  can  not  agree  on  the  amount  of  damages  to 
be  assessed  on  said  land  July  6, 185a  WilHam  A.  Wash- 
bunij  Joshua  Reynolds^  WUUam  &  Jones!'  That  since  die 
filing  of  the  above  report,  the  plaintiff  has  filed  no  claim 
for  damages,  nor  has  the  company  reappointed  Jones  an 
arbitrator  in  the  case,  nor  had  she  any  notice  of  further 
action  of  Washburn^  Reynolds  and  Jones  in  the  premises, 
until  said  alleged  award  was  filed  in  the  seeretarjr's  office. 

2.  That  JimeSy  after  the  filing  of  said  report,  had  no  no- 
tice of  any  further  meeting  of  Washburn  and  Reynolds^  or 
other  action  had  by  them  in  the  premises,  nor  was  he  pre- 
sent when  any  such  meeting  was  held.  On  the  contrary, 
he  heard  notiiing  of  the  matter  until  tiie  pretended  award, 
more  than  three  months  after  it  was  signed  by  Washbum 
and  Reynolds^  was  presented  to  him  for  his  approvaL 

Demurrer  to  the  answer  sustained.  The  cause  was 
then  submitted  to  the  Court,  who  gave  judgment  for  the 
plaintiff* 

The  instrument  sued  on  is  claimed  to  be  an  award, 
under  section  5  of  an  act  entitled  *'an  act  for  the  benefit 
of  the  Ohio  and  LuUanapoUs  Railroad  Company."  The 
first  section  of  that  act  provides  that  said  company  should 
tiiereafter  be  known  by  the  name  of  the  ^JeffersonviBe 
Railroad  Compamy."  And  by  the  fifth  section  it  is  pro- 
vided that  for  the  purpose  of  constructing  said  road,  said 
company  are  authorized  to  enter  upon,  take,  and  hold  in 
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fee,  any  real  estate  neceflsary  for  the  purpose,  and  when   ^^  '^^^'^f 
such  real  estate  can  not  be  had  by  donation  or  fair  pnr»      ^°*^' 


Baixboad 

COMPAVT 
T. 

Movim* 


chase,  the  owner  may  file  bis  claim  for  damages  in  the  Tn  Jcffsb* 
office  of  the  secretary  of  the  company,  and  select  one  arbi- 
trator, whereupon  the  company  shall  select  another,  and 
these  two  a  third,  who  shall  be  disinterested  men;  and 
within  a  reasonable  time,  having  been  sworn,  they  shall 
proceed  to  examine  the  case,  and  make  out  and  file  their 
award  in  the  premises,  with  said  secretary,  from  which 
award  either  party  inay  appeal  to  the  Circuit  Conrt 
Local  Laws  1849,  p.  364. 

This  enactment  requires  the  selecticm  of  three  arbitra- 
tors, points  out  their  duty,  and  declares  that  they  shall 
make  and  file  their  award  in  the  premises.  Hence,  it  is 
contended  that  the  instrument  in  suit  is  no  award,  because 
it  has  not  the  concurrence  of  aU  the  arbitrators.  It  has 
been  decided  that  ^'as  a  submission  to  arbitrators  is  a  dele^ 
gation  of  power  for  a  mere  private  purpose,  it  is  necessary 
that  all  the  arbitrators  should  concur  in  the  award,  unless 
it  is  otherwise  provided  by  the  parties.'*  Cfreen  v.  Miller^ 
6  Johns.  E.  2&,—Huff  v.  TaploTj  2  South.  829,r^Kyd  on 
Awards  106.  This  is  the  common  law  nde,  and  the  act 
of  1849  being  silent  on  the  point  of  concuxrence,  it  seems 
to  us  that  that  rule  is  applicable  to  the  proceedings  stated 
in  the  complaint.  But  it  is  said  that  the  general  law  rela* 
tive  to  arbitrations  in  force  at  the  time  the  award  in  ques* 
tion  was  made,  governs  the  case  befcnre  us*  That  law  is 
found  in  the  revision  of  1843.  It  required  an  award  to 
be  signed  by  the  arbitrators,  or  a  majority  of  them,  ^<who 
shall  agree  thereto,  and  shall  be  attested  by  a  subscribing 
witness.'*  Suppose  this  provision  of  the  law  of  1843  does 
relate  to  the  present  case,  still  the  insiamment  sued  on 
would  be  defective  as  an  award,  because  it  is  not  attested. 
Under  the  general  law,  such  attestation  is  a  statutory  re» 
quirement,  and  is,  in  our  opinion,  as  essential  to  the  valid- 
ity  of  an  award  as  that  it  should  be  in  writing  and  signed 
by  the  arbitrators.    Lowe  v.  NoU^  15  Illinois  R.  368. 

Further,  the  law  of  1843  required  that  <<all  the  arbitra- 
tors must  meet  together,"  &c«    But  in  this  case  it  is  al* 
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M^r  Tcm,   l^ied  by  the  answer,  and  admitted  by  the  demnner,  that 
^^^      Jimesy  the  arbitrator  selected  by  the  company,  waa  not  pre- 


Tmrn  lawnar  sent  when  the  award  was  agreed  on;  nor  was  he  notified 

Rauaoad    of  the  meeting  at  which  it  was  made.    No  award  was 

^^^    made  prior  to  the  6tii  of  Jufy^  1853,  because  on  that  day 

Momris.     the  arbitrators  reported  that  they  could  not  agree,  and  the 

record  sufficiently  shows  that  they  did  not "  meet  togethei^ 

afterwards.    However^  we  know  of  no  mle  of  constraction 

that  would  authorize  the  above  statutory  provisions  to  be 

taken  in  pari  materia.    This  case  is  governed  al(»ie  by 

the  fifth  section  of  the  act  of  1849.    It  requires  that  afl 

the  arbitrators  ^  shall  make  their  award  in  the  premises.^ 

And  under  that  section  there  can,  in  our  opinion,  be  no 

valid  avirard  unless  it  be  concurred  in  by  all  the  arbitiaton. 

Orofoot  V.  Jdkn^  2  Wend  R.  494— Jodbim  v.  Gt^er,  5 

Cow.  283^-^Anders(m  v.  Famhamj  34  Maine  16tr-Tlum^ 

son  v.  MUchell,  35  Maine  281. 

The  appellant  contends  that  the  authority  of  the  aibi* 
trators  (they  having  examined  the  case  and  reported  that 
they  could  not  agree)  at  once  ceased  to  exist.  This  pod- 
tion  is  quite  plausible,  if  not  strictly  correct.  Indeed  the 
repcHTt  was,  in  effect,  an  agreement  among  themselves  that 
they  would  proceed  no  further  in  the  exercise  of  their 
pow^s  as  arbitrators.  In  the  absence  of  any  authority 
on  the  point,  v^  are  indined  to  the  opinion  that,  after  the 
report,  the  case  was  no  longer  before  them.  Again,  it  is 
said  by  the  appellee  that  the  company  having  failed  to 
appeal  firom  the  award,  are  estopped  from  oontestiiig  its 
validity.  The  ansvirer  to  this  is,  that  the  instnunent  sned 
on  is  a  nullity,  and  is  not,  therefore,  a  proper  fimndatioii 
for  an  action. 

The  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  vrith  costs. 
Cause  remanded,  &c. 

TT.  Herod  and  &  Stantifefj  for  the  appellants. 
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Max  Tenn» 
BoTTOBF  and  Another  v*  Smith.  1866. 


BOTTOBV 

Where  there  Lb  a  covenant  of  seizin,  if  the  yendor  has  no  title,  the  coTenaat  is  t. 

broken  as  soon  as  it  is  made.  Smith. 

Action  against  the  makers  of  a  note.  Answer,  tiiat  the  note  was  given  lor  the 
pnrchaie-mone^  of  a  town  lot,  &c. ;  that  before  receiving  a  deed,  the  defend- 
ants sold  the  lot  to  A,,  to  whom  the  plaintiff,  bj  their  direction,  conyejed  it, 
ooyenanting  therein  that  he  was  seized,  &c.,  in  fee  simple,  &c.  Averment, 
that  the  plaintiff  was  not  seized  of  any  good  title  m  fee  gmple;  that  his 
conveyance  to  A,  was  of  no  value;  and  that  A.  conatqwaAj  lefosed  to  pay 
for  the  lot. 

Udd,  that  the  case  stood  npon  the  same  ground  as  if  the  plaintiff  had  con- 
veyed to  the  defendants  and  the  latter  had  conveyed  to  A. 

Held,  also,  that  the  answer  was  iosoffident. 

Held,  also,  that  the  defence  being  insufficient,  the  defendant  ocmld  not  nqoiie 
Jl.  to  be  made  a  party. 

APPEAL  from  the  Clark  Court  of  Common  Pleas.         7Ve«lt% 
Davison,  J. — Smith  sued  John  and  Simon  Bottorf,  upon     *^ 
a  promissory  note  for  the  payment  of  1,000  dollars.    The 
note  bears  date  Jtme  1, 1854,  and  is  payable  to  Smith  at 
one  day.    The  defendants  answered — 

1.  That  the  note  was  given  in  consideration  of  the  pm^ 
chase  of  lot  number  one  hundred  and  twenty-eight,  in 
Jeffersonville ;  that  befori.  receiving  a  deed,  they  sold  the 
lot  to  one  Jacobs  J  and  that  Smithy  by  their  direction,  con* 
veyed  it  to  Jacobs,  in  which  conveyance  he.  Smith,  cove- 
nanted that  he  ^'was  seized  of  a  good,  sure,  indefeasible 
title  in  fee  simple  to  said  lot,  and  that  it  was  free  from  ali 
incumbrances."  It  is  then  averred  that  Smiih  was  not 
seized  of  any  good  title  in  fee  Bimple ;  that  his  convey- 
ance to  Jacobs  was  of  no  value;  and  that  Jacobs,  in  conse- 
quence, refrised  to  pay  the  defendants  for  the  lot. 

2.  The  defendants  set  up  the  facts  stated  in  the  above 
paragraph  as  a  counterclaim,  and  demand  1,000  doUan 
for  the  breach  of  warranty. 

3.  They  reiterate  the  facts  before  stated,  and  say  that 
Jacobs  is  a  necessary  party  to  this  action. 

The  plaintiff  demurred  to  the  answer.  His  demurrer  was 
sustained,  and  judgment  given  for  the  sum  demanded,  &c. 

This  case  stands  upon  the  same  ground  on  which  it 
would  have  stood  had  Smith  conveyed  directly  to  the  de- 
VoL.  VIL-43 
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Mar  Term,  fendants  and  they  to  Jacobs.  If  the  facts  alleged  in  the 
^^^*  answer,  and  admitted  by  the  demuner,  wonld  bar  a  reco- 
BoTTOBF  very  against  him  on  his  contract  to  pay  the  defendants 
Smith.  for  the  lot,  it  is  plainly  competent  for  them  to  set  up  the 
same  defence  to  this  action.  The  answer  is  said  to  be 
defective  because  it  does  not  aver  an  offer  to  reoonyey. 
As  we  understand  the  answer,  it  professes  to  rely  on  an 
entire  want  of  title  on  the  part  of  Smithy  the  vendor.  If 
this  defence  be  conrectly  stated,  such  offer  would  not  be 
essential,  because,  there  being  no  title  conveyed,  a  recon- 
veyance could  be  of  no  value.  The  deed,  it  seems,  con- 
tained a  covenant  of  seizin;  and  if  the  vendor  had  no  tide 
to  the  premises,  that  covenant  was  broken  inmiediateiy 
after  it  was  executed,  and  the  defendants  may  allege  such 
breach  as  a  failure  of  consideration.  11  Johns.  K  50^— 
5  Blackf.  100, 102.  Have  they  done  so?  The  answa  al- 
leges 'Hhat  Smith  was  not  seized  of  any  good  tide  in  fee 
simple ;  that  his  conveyance  to  Jacobs  was  of  no  valne." 
This  is  not  sufficient.  He  may  have  been  seized  of  a 
lesser  estate,  for  life  or  for  a  term  of  years,  which,  by  vir- 
tue of  the  conveyance,  passed  to  the  grantee.  2  B.  S.  238i 
This  may  be  the  real  state  of  the  case,  and  if  it  is,  the 
objection  that  ^^no  offer  has  been  made  to  reconvey,^  is 
weU  taken,  because  if  the  plaintiff  receives  no  purchase- 
money,  he  would  be  entitled  to  a  reconveyance  of  what- 
ever estate  he  may  have  conveyed.  True,  the  answer  says 
"that  Smithes  conveyance  to  Jacobs  was  of  no  value,''  bnt 
that  fiedls  short  of  saying  that  he  had  no  title  whatever  to 
the  premises. 

It  remains  to  be  considered  whether  Jacobs  should  have 
been  made  a  party.  Upon  this  branch  of  the  case,  the 
appellants  argue  thus:  "It  may  be  contended  that  we 
should  offer  to  reconvey  to  Smith*  We  have  taken  the 
only  step  in  our  power  toward  doing  so,  in  asking  that 
Jacobs  be  made  a  party.  He  is  the  one  to  reconvey,  and 
when  brought  before  the  Court,  as  he  should  have  been, 
could  only  obtain  relief  from  his  obligation  by  reconvey- 
Ing."  This  reasoning  is  not  strictly  correct.  The  answer 
itself  is  defective.    It  does  not  aver  an  entire  want  of  title 
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in  Smi^j  nor  does  it  show  what,  if  any,  title  be  did  con-   ^^7  '^^^^> 
vey.    The  defendants  having  set  np  no  sufficient  defence       ^^^' 
to  the  action,  conld  not  require  Jacobs  to  be  made  a  party,       Poao 
because  their  answer  lays  no  ground  for  his  admission.     iaDub. 
There  is  no  reason  why  he  should  be,  unless  the  deed  con- 
veyed to  him  some  reconveyable  estate;  and  to  that  effect 
there  is  no  averment  in  the  answer.    Hence  there  was 
nothing  before  the  Court  showing  even  the  propriety  of 
making  him  a  party. 

Per  Curiam* — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 

T.  W.  GtibsoUj  for  the  appellants. 

J.  D.  Fergusofij  for  the  appellee. 


PoAO  and  Others  v.  La  Due. 


June  17^ 


Acdon  in  the  Common  Fleas  npon  a  note  giyen  for  the  price  of  drj  goods. 
It  was  agreed,  when  the  note  was  made,  that  all  eiron  in  listing,  &c,,  might 
be  corrected,  and  deducted  from  the  amoont  of  the  note.  The  judgment  was 
reduced  below  50  dollars  \>j  proof  of  payments  and  that,  by  a  mistake  in 
estimating  the  amount  of  the  goods,  the  note  was  giyen  for  too  much. 

Held,  that  the  latter  defence  (which  was  pleaded)  was  a  counterclaim. 

Held,  also,  that  the  defendant  was  entitled  to  a  judgment  for  costs. 

APPEAL  from  the  Steuben  Court  of  Common  Pleas,  Tuadm 
Davison,  J.^ — This  was  a  suit  brought  by  Poagj  Kent 
and  Bolmes  against  La  Due^  upon  a  promissory  note  for 
the  payment  of  956  dollars.  The  note  is  dated  April  7th, 
1852,  payable  at  eighteen  months  to  Enatt  and  OaU^  and 
by  them  assigned  to  the  plaintiffs. 

The  defendant  answered,  1.  Payment  2.  Failure  of 
consideration.  3.  That  the  note  was  given  for  store  goods, 
and  when  it  was  given  the  payees  agreed  to  correct  all 
errors  in  listing  said  goods,  and  in  the  delivery  thereof,  and 
to  deduct  the  amount  of  any  such  errors  from  the  face  of  the 
note.    Averment,  that  errors  in  said  listing  and  deliveiy^ 
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Haj  Term,  over  50  dollars,  did  occur  against  the  defendant,  and  to 
^0^'  that  amoont  the  consideration  of  said  note  has  failed,  &c 
PoAo  Replies  in  denial  of  the  answer. 

LaDus.  Tli®  canse  was  submitted  to  the  Court,  who,  after  hear- 
ing the  evidence,  found  specially  as  follows:  ^  That  there 
is  now  due  to  the  plaintiff  on  said  note  63  dollars  and  81 
cents;  that  it  was  given,  with  others,  for  goods;  and  that 
by  mistake  in  computation  as  to  the  amount  of  said  goods, 
there  was  11  dollars  and  81  cents  too  much  put  into  said 
note,  for  which  the  defendant  has  not  received  credit  on 
the  note,  and  that  the  parties,  when  it  was  given,  agreed 
that  all  errors  should  be  corrected.'' 

Upon  this  finding,  the  plaintiffs  moved  for  a  judgment 
of  53  dollars  and  81  cents,  but  their  motion  was  overruled. 
They  then  moved  for  a  judgment  for  costs,  which  was  also 
overruled;  and  thereupon  the  Court  rendered  a  judgment 
on  the  note  against  the  defendant  for  41  dollars,  and  against 
the  plaintiffi  for  costs,  &c. 

Was  the  judgment  against  the  plaintiffi  correct?  This 
is  the  only  question  in  the  case. 

The  code  provides  that  ^  in  actions  for  money  demands 
on  contract,  commenced  in  the  Circuit  Court  or  Court  of 
Common  Pleas,  if  the  plaintiff  recov^  less  than  50  dollars, 
exclusive  of  costs,  he  shall  pay  costs,  unless  the  judgment 
has  been  reduced  below  50  dollars  by  a  set-off  or  counter- 
claim, pleaded  and  proved  by  the  defendant,  in  which  case 
the  party  recovering  judgment  shall  recover  costs.  When 
the  judgment  is  reduced  below  50  dollars  by  proof  of  pay- 
ments, tiie  plaintiff  shall  recover  costs."    2  R.  S.  126. 

The  evidence  shows  that  the  note  was  reduced  by  pay- 
ments to  53  dollars  and  81  cents.  Now,  if  the  defence 
whereby  it  was  further  reduced  to  41  dollars,  was  either 
^  a  set-off  or  a  counterclaim,"  tiien  the  ruling  of  the  Court 
must  be  sustained.  Evidently  it  was  not  the  former.  Was 
it  the  latter  ?  The  code  defines  a  counterclaim  to  be  *'  any 
matter  arising  out  of,  or  connected  with,  the  cause  of  ac- 
tion, whi^  might  be  the  subject  of  an  action  in  favor  of 
the  defendant,  or  which  would  tend  to  reduce  the  plaintiff^s 
claim  or  demand  for  damages."    2  R.  S.  41.     We  have 
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seen  that  the  note  in  suit  was  given  npon  ihe  sale  and  de-   Hay  Term, 
livery  of  an  estimated  quantity  of  store  goods,  which,       iS^' 
through  mistake,  were  overestimated.     This  mistake  con-  The  Rising- 
stitutes  the  ground  upon  which  the  defence  is  rested.     It  Ybbbaillbh 
is  pleaded  as  a  failure  of  consideration;  and  can  anything    compact 
be  plainer  than  the  position  that  the  demand  thus  set  up       ^• 
^  arose  out  of  and  is  connected  with"  the  identical  trans- 
action which  has  given  rise  to  the  present  controversy? 
Whether  the  amount  of  the  overestimate  would  or  would 
not  *^  be  the  subject  of  an  action  in  favor  of  the  defend- 
ant," it  is  needless  to  inquire,  because  the  defence  is  obvi- 
ously within  the  purview  of  a  counterclaim,  if  the  matter 
pleaded  *' would  tend  to  reduce  the  plaintiff's  claim  or  de- 
mand for  damages."   True,  the  paragraph  wherein  the  mis- 
take is  alleged  in  reduction  of  the  note,  is,  in  form,  the 
same  as  a  plea  of  fieulure  of  consideration  under  the  old 
system.     Still,  it  is  not  objectionable  on  that  account,  be- 
cause the  law,  when  applied  to  the  facts  stated,  at  once 
sustains   it  as  a  counterclaim.      The  result  is,  that  the 
judgment  against  the  plaintiffs  for  costs  is  erroneous. 

Per  Curiam^ — The  judgment  against  the  plaintiffs  for 
costs  is  reversed.   The  residue  of  the  judgment  is  affbrmed. 

A.  EUisoT^  for  the  appellants. 


The  Rising-Sun  and  Versailles  Turnpike  Company  v. 
McCoLLUM  and  Others. 

Proceeding  by  A,  and  othen,  suing  as  in&nts,  against  a  tompike  company, 
for  oonstmcting  their  road  tfarongli  the  plaintiffs'  land.  Plea,  draying  the 
plaintiffs'  infancy,  the  ownership  of  the  land,  &c.,  and  all  other  matters  al- 
leged, &c.    Hdd,  that  the  character  in  which  the  plaintiffs  sned  was  admitted. 

APPEAL  from  the  Ohio  Circuit  Court  TWssdw, 

iAhm  17 

GooKiNS,  J. — This  was  a  claim  for  damages  by  Thomas 
D.y  John  W.  and  Daniel  B.  McCoUum^  suing  as  infants, 
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May  Term,   by  Clorky  their  next  friend,  against  the  Bisimg-Siufn  and 
^^^*       Versailles  Turnpike  Company^  iot  constracting  their  load 
Thb  Risnro-  through  the  plaintiffs'  land. 

Vbbaailles       The  defendants  filed  a  plea,  in  which  they  denied  the 

CoiffAiTT    P^^^tiflGs'  infancy,  their  ownership  of  the  land  mentioned 

▼•         in  the  declaration,  the  construction  of  the  road  through  it, 

and  all  other  matters  alleged  by  the  plaintiffs,  eoncbding 

to  the  country. 

There  was  a  jury  trial ;  verdict  for  the  plaintifis;  motion 
for  a  new  trial  overruled,  and  judgment.  The  record  con- 
tains the  evidence. 

The  defendants,  among  others,  prayed  an  instruction  to 
the  jury,  that  when  a  plaintiff  charges  in  bis  declaration 
that  he  is  an  infant,  and  the  defendant  by  plea  denies  soch 
infancy,  unless  the  plaintiff  proves  at  least  that  at  tiie 
commencement  of  the  suit  he  was  an  infont,  the  verdict 
should  be  for  the  defendant.  The  refusal  of  the  Court  to 
give  this  instruction  is  assigned  for  error. 

In  the  case  of  LinvUle  y.  Earlywine^  4  Blackf.  469,  in 
which  an  infant  declared  by  his  next  friend,  and,  the  gene* 
ral  issue  being  pleaded,  the  Circuit  Court  refused  on  mo- 
tion of  the  defendant  to  charge  the  jury  that  if  the  plain- 
tiff had  not  proved  his  in&ncy,  he  could  not  sustain  the 
action,  this  Court  held  that  there  was  no  error;  that  the 
general  issue  admitted  the  character  in  which  the  plaintiff 
sued.  That  case  can  not  be  distinguished  from  the  pre- 
sent. Although  the  plea  in  this  case  denied  the  in&ncy 
of  the  plaintiffs,  with  all  the  other  facts  alleged  in  the 
complaint,  it  was  in  the  nature  of  a  general  issue.  The 
plea  could  not  have  been  successfully  demurred  to,  be* 
cause  it  was  good  without  that  averment. 

The  proof  sustains  the  verdict. 

Per  Curiam.  —  The  judgment  is  aflirmed,  with  10  pcf 
cent,  damages  and  costs. 

D.  Kelso  and  J.  W.  Gordon^  for  the  appellants. 

D.  &  Majorj  for  the  appellee. 
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MayTeim, 
1856. 


Stump  v.  Fraley  and  Others. 

Snrxp 

V. 

Where  eridenoe  is  excepted  to,  the  groiinds  of  objection  muBt  be  stated  spe-      Fsalbt. 

cifieallj,  And  the  exceptions  mnst  be  taken  at  the  time  the  decision  objected 

to  is  made. 
The  plaintifr  excepted  to  the  finding  of  the  Conrt  npon  the  evidence,  bat  did 

not  more  for  a  new  trial.    Held,  that  the  eridence  conld  not  be  reriewed  bj 

the  Supreme  Court. 

APPEAL  from  the  Fountain  Circnit  Court  W^cbetda^, 


GrooKiNs,  J. — This  action  was  brought  by  Stump  against 
Frdey  and  others,  to  recover  a  lot  in  the  town  of  AUiaiy 
and  damages  for  its  detention.  There  was  a  trial  by  the 
Court;  finding  and  judgment  for  the  defendants.  The 
record  contains  the  evidence. 

After  the  plaintiff  had  given  evidence  of  title^  and  the 
defendants  had  introduced  a  deed  in  which  an  alteration 
appeared  to  have  been  made  either  before  or  after  its  exe* 
cation,  they  introduced  witnesses  who  testified  in  reference 
to  the  supposed  alteration,  and  also  to  certain  declarations 
of  the  plaintifi^  to  the  effect  that  he  had  sold  and  conveyed 
his  entire  interest  in  the  town  of  Attica^  and  also  in  refer- 
ence to  the  occupancy  of  the  lot  by  the  defendant  Smithj 
and  to  the  building  of  a  house  upon  it  fifteen  or  sixteen 
years  ago  by  one  Hughes.  The  defendants  excepted  to  the 
giving  of  this  evidence.  The  exception  is  stated  as  follows: 
"  To  the  giving  of  this  evidence  to  the  Court  trying  said 
cause,  by  said  witnesses,  at  the  time  it  was  offered  for  the 
purpose  aforesaid,  the  plaintiff  objected."  It  then  states 
the  overruling  of  the  objection  and  the  plaintiff's  excep* 
tion,  in  the  same  general  language. 

Exceptions  to  evidence  can  not  be  reserved  in  this  way. 
We  understand  the  statute  to  require  that  exceptions  to 
evidence  must  be  specific,  and  not  general ;  that  the  grounds 
of  objection  are  to  be  stated,  and  exceptions  taken  to  the 
ruling  of  the  Court  at  the  time  the  decision  excepted  to  is 
made.  2  B.  S.,  p.  115,  s.  343.  It  is  doing  no  kind  of  jus- 
tice to  the  Court  trying  the  cause,  to  permit  the  testimony 
of  several  witnesses  upon  various  points  to  be  given,  and 
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Tatlob 

▼. 
Hun. 


Mmj  Tcna,  then  at  the  conclusion  to  except  to  the  whole  in  a  body. 
^^*^'  One  important  office  of  the  exception  i«  to  diiect  the  at- 
tention of  the  Court  particularly  to  the  objection  and  the 
grounds  of  it,  so  that  if  erroneous  it  may  be  re-examined 
and  corrected,  and  this  is  what  the  statute  was  intended 
to  secure.  The  question  of  the  admissibility  of  this  eyi- 
dence  is  not  reserved  in  such  a  manner  as  will  enable  as 
to  review  it. 

The  plaintiff  excepjted  to  the  finding  of  the  Court  upon 
the  evidence,  but  did  not  move  for  a  new  triaL  The  ob- 
ject of  the  motion  for  a  new  trial  is  to  enable  the  Court  to 
review  the  evidence,  to  see  if  it  is  sufficient  to  support  the 
verdict.     If  that  is  not  done,  we  can  not  review  it  here. 

Per  Oimam. — The  judgment  is  affirmed  with  costs. 

X  K  M.  Bryant  and  JR.  A.  Chandler^  for  the  appellant 

M.  M.  MUfordj  for  the  appellees. 
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Taylor  v.  Huff. 

A.  gaye  a  note  and  mortgage  to  B,,  in  1841,  for  a  loan,  at  10  per  cent.  mtei«^ 
About  a  third  of  the  sum  consisted  of  notes  which  B.  held  on  A/t  htoAa, 
and  idiich  A,  accepted  as  cash.  The  brother  was  insolvent,  bat  A.  knew 
his  drcnmstanoes  better  than  B.,  and  had  neyer  retnmed  or  acoonnted  for 
the  notes  to  B,  A,  was  embairassed  when  he  borrowed  the  money,  bat  not 
through  anj  dealings  with  or  agency  of  B.  In  a  snit  for  foreclosure,  W, 
that  there  was  no  nsary. 


Wedn/eKKSig, 
June  18. 


APPEAL  from  the  OraM  Circuit  Court 

Perkins,  J« — Complaint  to  foreclose  a  mortgage.  Foie- 
dosore  decreed. 

The  defence  set  up  was  usury. 

The  facts  were  that  Taylor  borrowed  of  Buff  265  dol- 
lars, for  which  he  gave  his  note  and  mortgage  at  10  per 
cent  interest     Of  the  265  dollars,  88  consisted  of  notes 
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which  Buff  held  on  TayU>r^8  brother,  and  which  Taylor   Maj  Term, 
accepted  as  cash,  196%* 

Taylof's  brother  was  insolvent,  but  Taylor  knew  his  cir-  Th»  ixhixsx 
cmnstanoes  better  than  Huff  did,  accepted  the  notes,  and  Bja^wAT  Co. 
has  never  returned  or  accounted  for  them  to  Huff.     Taylor      p^g, 
was  embarrassed  at  the  time  he  borrowed  the  money,  but 
not  through  any  dealings  with  or  agency  of  Huff.    The 
mortgage  was  executed  in  1841. 

The  only  question  is,  whether  Taylor,  having  voluntarily 
taken  up  the  notes  of  his  brother,  with  full  knowledge  of 
all  the  facts  affecting  their  value,  and  given  his  own  note  for 
the  amount  of  them,  can  now  dispute  the  consideration  of 
his  own  note  so  given.  We  think  he  can  not.  He  was 
competent  to  contract  for  himself.  Why  should  the  Court 
interfere  ?  Harvey  v.  Lafiin^  2  Ind.  B.  477. — Harde$iy  v. 
Smith,  3  id.  39. 

This  case  may  seem  to  be  similar  to  that  of  Marshall 
T.  BiUingsly,  ante,  p.  250,  but  we  think  it  clearly  distinguish- 
able. 

Per  Curiam. — The  decree  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

X  Brownlee  and  H  P.  Biddle,  for  the  appellant. 

W.  March,  A.  Steel  and  H  D.  Thompson,  for  the  ap- 
pellee. 


The  Indiana  Central  Railway  Company  v.  Potts  and 

Others. 


7"« 
1»     « 

7  681 
L4g    Igj 


7  egl 

It  is  the  duty  of  the  Courts,  under  the  oonstitittion,  to  detennine,  wfaenerer  Ms  45Q 

the  qaeelion  arises,  whether  the  subject  of  a  statatoiy  proTision  is  properly  I   7  681 

included  in  the  titlo  of  the  act  of  which  it  is  part  'i^-^ 

It  is  necessary,  under  s.  19  of  art.  4  of  Ae  constitution,  that  erery  statute  shall  ^  ^ 

have  a  title;  tiiat  the  title  shall  designate  a  single  subject  hv  the  act;  and 

thai  such  sntgect  shall  be  reasonably  particoUur  and  not  too  generaL 
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May  Term,    Ab  a  general  rale,  tho  title  of  an  act  should  not  ezpress  ibib  end,  olject  orpni- 
1856*  poBO  to  be  accompliBhed,  bat  rather  the  means  by  which  snch  end,  &c,  is  to 

be  accomplished. 

^Q^^JJJl^^  In  the  adoption  of  s.  19  of  art.  4  of  the  constitation,  two  porposes  were  haft 

Railway  Co.      u^  ▼iew :  1.  To  hare  Ihe  title  indicate  the  snbject-matfter  of  Ae  act,  and  2. 

▼•  To  TOomote  the  codification  of  the  statntes. 

rvTTB,       XJnder  the  constitation  the  criminal  and  civil  codes  should  be  distingnished  by 

distinct  titles. 

The  salt  to  recover  a  penalty  prorided  for  by  section  25  of  c  109, 1 B.  8. 1658, 

is  a  dvU  snit  and  is  no  bar  to  a  criminal  prosecotion. 
Section  25  of  c.  102, 1  B.  S.  1852,  is  not  void  as  not  being  properly  included 
within  the  title  of  the  act  of  which  it  is  part 

Wednesday,        APPEAL  from  the  Hancock  Circuit  Court 
""^    '  Perkins,  J. — Suit  by  township  trustees  against  a  rail- 

road company,  for  obstructing  a  highway.  The  suit  was 
commenced  before  a  justice  of  the  peace,  where,  as  on  ap- 
peal in  the  Circuit  Court,  there  was  judgment  against  the 
railroad  company. 

The  action  is  founded  upon  the  25th  section  of  chapter 
102,  of  the  1st  vol.  of  R.  S.  1852,  which  is  entitled,  ""an 
act  providing  for  the  election  or  appointment  of  supervi- 
sors of  highways,  and  prescribing  certain  of  their  duties, 
and  those  of  county  and  township  officers  in  relation  there- 
to." 1  R.  S.  1862,  p.  462.  The  25th  section  of  the  act  is 
in  these  words : 

^  Any  person  who  shall  injure  any  drain,  dam,  embank- 
ment, ditch,  or  other  construction,  made  for  the  protection  of 
any  highway  or  bridge,  or  who  shall  wilfully  desixoy  any 
guide-post,  or  deface  any  inscription  or  device  th^eon,  or 
who  shall  unnecessarily,  and  to  the  hindrance  of  passengers, 
obstruct  any  highway  or  bridge,  and  who  shall,  when  dri- 
ving any  vehicle,  fail  to  keep  to  the  right  when  meeting 
another  vehicle,  so  as  to  allow  it  to  pass  without  injuiy, 
for  every  such  ofience  such  person  shall  forfeit  the  sum  of 
five  dollars,  to  be  recovered  before  a  justice  of  the  peace 
of  the  county,  in  the  name  of  such  trustees,  by  the  super- 
visor of  the  district;  and  in  case  of  such  obstruction,  for 
every  day  the  same  is  continued,  such  sum  shall  be  recov- 
ered; and  in  all  such  cases,  such  supervisor,  vrithin  three 
days  after  receiving  information  of  any  such  forfeiture, 
shall  commence  such  suit,  and  tiie  sum  recovered  thereon 
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shall  be  paid  to  the  treasnier  of  the  township  for  the  bene-   May  Term, 
fit  of  the  highways  of  such  district"    1  R.  S.  1852,  p.       ^^^' 
467.  Thb  Indiaha 

The  position  is  taken  by  counsel  for  the  railroad  com*  Railway  Co. 
pany,  that  this  section  of  the  act  was  not  enacted  in  accord-      po^g, 
ance  with  sec.  19  of  art  4  of  the  constitution  of  the  state, 
and  is,  therefore,  invalid     The  section  of  the  constitution 
reads: 

^^  Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act,  which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

Per  Lumpkin^  J.,  in  Prothrov.  Orr^  in  the  Supreme  Court 
of  Georgia  X 

'<  It  has  been  suggested  that  the  prohibition  in  the  sev- 
enteenth section  of  the  first  article  of  the  constitution  [of 
Geofgia]^  '  nor  shall  any  law  or  ordinance  pass,  containing 
any  matter  different  from  what  is  expressed  in  the  title 
thereof,'  is  directory  only  to  the  legislative  and  executive, 
or  law-making  departments  of  the  government  But  we 
do  not  so  understand  it  On  the  contrary,  we  consider  it 
as  much  a  matter  of  judicial  cognizance  as  any  other 
provision  in  that  instrument  If  the  Courts  would  re- 
fuse to  execute  a  law  suspending  the  writ  of  habeas  cor- 
pus when  the  public  safety  did  not  require  it,  a  law  viola- 
tory  of  the  freedom  of  the  press,  or  trial  by  jury,  neither 
would  they  enforce  a  statute  which  contained  matter  differ- 
ent from  what  was  expressed  in  the  title  thereof. 

'^  We  are  familiar  with  the  history  of  this  clause  in  the 
constitution,  and  the  striking  event  which  gave  rise  to  it 
The  necessity  for  its  observance  increases  with  each  suc- 
cessive session  of  the  legislature."  Am.  Law  Reg.,  vol.  1, 
p.  616. 

If  such  would  be  the  rule  of  decision  under  a  provision 
simply  declaring  that  acts  should  not  contain  matter  differ^ 
ent  from  what  was  expressed  in  their  titles,  much  more 
certainly  is  it  the  duty  of  the  Courts,  under  the  provision 
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May  tmm,   above  quoted  hem  our  coBstitatioo,  to  test  acts  of  the 
^Q*^'      legislature  by  it    Indeed,  the  section  may  be  regarded  as 
Tm  IxmAXk  expressly  requiring  the  Courts  to  do  so.    It  declares  that 
BailwI^^Co.  8^t8  shall  be  void  only  as  to  matter  not  properly  embraced 
Farn.      ^^  ^^'^  titles.     It  assumes  that  the  law-making  power  will, 
in  the  short  time  cdlowed  for  the  discharge  of  much  busi« 
ness,  improperly  confound  matters  under  a  given  title,  and 
charges  the  Courts,  who  act  deliberately,  and  generally 
upon  much  discussion  by  counsel,  with  the  duty  of  weed- 
ing out  and  classifying  sections,  aiding,  in  short,  in  estab- 
lishing proper  rules  for  distributing  subjects  in  legislation. 
The  constitution,  then,  in  this  case,  imposes  upon  the 
Court  the  obligation  of  determining  whether  the  section 
of  the  act  upon  which  this  suit  was  brought,  b  properly 
included  in  the  act  as  entitled* 

We  proceed  to  dischai^  the  duty. 
"  Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be  ex- 
pressed in  the  title."     This  is  the  fundamental  provision; 
and  under  it,  it  is  plain  that, 

1.  Every  statute  must  have  a  title.     And, 

2.  That  that  title  must  designate  a  single  subject  for  the 
statute  following  it.     And  we  lay  down  the  proposition — 

8b  That  that  subject  must  be  reasonably  particular  and 
not  too  general;  fix  otherwise  the  object  of  the  constitu- 
tional provision  would  be  wholly  thwarted.  A  part  of  the 
object  of  that  provision  was  that  the  titie  should  indicate 
the  character  of  the  sections  of  the  act  To  effect  this  ob- 
ject, the  titie  must  be  reasonably  particular;  and,  to  secure 
such  particularity,  as  a  general  rule,  tities  should  not  ex- 
press ends,  objects,  or  purposes  to  be  accomplished,  but 
rather  means  by  which  ends  are  to  be  accomplished.  Laws 
operate  on  men,  things,  actions;  they  secure  results  but  are 
not  enacted  upon  results.  There  are  doubtiess  exceptions, 
but  these  are  general  propositions.  Examples  to  illustrate. 
An  act  to  promote  the  general  welfare  of  the  state.  What 
indication  would  such  a  titie  give  of  the  character,  of  the 
subject-matter,  of  the  sections  of  a  statute?  So,  an  act 
to  promote  good  morals.    Such  a  titie  would  give  no  in- 
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formation  of  the  statutory  means  to  be  used  to  accomplish  May  Tenn, 
the  object  Again.  Suppose  a  bill  introdnced  into  con-  _Jz_l_- 
gress  to  facilitate  transportation  on  the  Ohio  river.  Snch  TnLrDiAVA 
a  title  would  express  the  object  to  be  accomplished,  not  the  Railway  Co. 
subject  or  subjects  which  the  sections  of  the  law  would  p^"^ 
embrace  as  means  of  accomplishing  tiie  object;  and  under 
such  a  title  might  be  found  sections  incorpcnrating  a  navi- 
gation company,  with  millions  of  capital,  to  engage  in  the 
transportation  and  boat-building  business — ^for  the  inspeo- 
tion  and  licensing  of  boats,  the  building  of  lig^t-houses, 
buoys,  &a,  establishing  a  river  police,  appropriating  mo- 
ney for  the  improvement  of  the  channel  of  the  river,  pur- 
chase of  the  lock  at  LouisviUe^  &c.  Again.  Suppose  a 
law  introduced  into  our  state  legislature,  entitled  ^'  an  act 
for  the  suppression  of  intemperance.''  Now,  what  shaU 
be  its  provisions  ?  Who  can  imagine  ?  There  is  a  section 
to  fine,  disfranchise,  &c.,  the  drinker.  It  tends  to  the  sup- 
pression of  intemperance.  Another,  appropriating  money 
to  establish  a  state  police  for  hunting  up  and  bringing  to 
punishment  such  as  may  drink,  &c  Another  to  pay  a 
corps  of  lecturers  to  traverse  the  state  and  set  forth  the 
evils  of  drunkenness.  And  a  member  who,  perhaps,  has 
some  personal  end  to  accomplish,  proposes  to  add  a  section 
that  drinking  a  glass  of  liquor  shall  be  cause  for  a  divorce. 
These  sections  would  tend,  it  might  be  asserted,  to  sup- 
press intemperance,  the  object  to  be  accomplished  by  the 
law,  and  thus  might  the  legislature  go  on  till  a  bill  should 
be  framed  of  sections  upon  subjects  as  incongruous,  as  lit* 
tie  looked  for  in  the  same  bill,  and  as  little  indicated  by 
the  title,  as  in  any  instance  has  ever  happened,  and  liable 
to  all  the  objections  which  it  was  supposed  the  new  con- 
stitution would  obviate.  But,  on  the  other  hand,  if  the 
title  indicated  the  means  to  be  used,  the  subject  to  be  em- 
braced in  the  sections,  as  the  punishment  of  drunkenness, 
or  the  sale  of  liquor  to  improper  persons,  &c.,  it  might  con- 
form to  the  requirement  of  the  constitution. 

Another  object  of  this  constitutional  provision  was  to 
promote  codification,  that  is,  the  expression  of  the  written 
law  of  tiie  state  in  dear,  precise  terms,  distributed  under 
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Ma.v  Tem,  appropriate  heads,  or  titles,  and  compactly  embodied  in 
*^^'  volumes,  whereby  the  law  might  be  preserved  more  stable 
The  broiAVA  and  free  from  contradictions,  and  a  knowledge  of  it  be  more 
Railway  Co.  easily  obtained.  Perfect  codification  has  been  a  desidera^' 
Pom.  ^^  ^^^  thinking  men  since  before  the  days  of  JuttmauL 
And  though  it  may  not  be  here  accomplished,  much  may 
be  done  towards  it,  if  the  legislature  and  the  Courts  wiU 
observe  the  constitution  in  enacting  and  enforcing  laws. 
Says  Mr.  Dudley  Field  of  New'Yorkx  "  If  every  branch 
of  the  law  were  codified,  it  would  naturally  be  arranged  in 
five  difierent  parts  or  codes;  that  is  to  say,  a  political  code, 
embracing  all  the  laws  relating  to  government  and  official 
relations;  a  code  of  civil  procedure,  or  remedies  in  civil 
cases;  a  code  of  criminal  procedure,  or  remedies  in  crimi- 
nal  cases;  a  code  of  private  rights  and  obligations;  and  a 
code  of  crimes  and  punishments.  The  first  three  are  al- 
ready prepared.  The  political  code  corresponds  generally 
with  the  first  part  of  the  revised  statutes.  Of  the  codes 
of  civil  and  criminal  procedure,  it  does  not  become  me  to 
speak,  further  than  to  say,  that  they  contain  the  whole 
body  of  remedial  law.  All  that  remains,  then,  to  be  pre* 
pared  are,  what  the  civilians  call  a  civil  code,  or  code  of 
private  rights  and  duties ;  and  a  penal  code,  or  code  of 
crimes  and  punishments.  The  latter  is  on  the  point  of  be- 
ing established  in  England^  and  will  of  course  be  imitated 
here.  It  is  in  regard  to  a  civil  code  that  the  question  is 
most  open." 

Napoleopls  code  arranged  the  laws  of  France  in  five  sub- 
codes, but  with  a  somewhat  different  dassification  from 
the  above.  It  is  not  our  business,  however,  to  here  point 
out  the  proper  divisions  of  a  general  code.  It  is  not  ne- 
cessary to  the  decision  of  this  case.  Our  constitution  has 
indicated  some  general  divisions  which  suffice  for  the  pre- 
sent occasion,  and  the  legislature  has,  to  some  extent,  act- 
ed under  it.  It  declares  that  the  criminal  code  shall  be 
founded,  &c.  The  statutes,  then,  by  our  constitution, 
should  have  a  separate  division  or  head  under  which  the 
criminal  law  should  be  found;  and  any  jNTOvision  for  the 
punishment  criminally  of  an  offence  in  the  civil  portion  of 


OF  THE  STATE  OP  INDIANA.  687 

the  code,  would  be  misplaced, — would  unite  Bectiona  upon   ^^7  Tern, 
two  subjects.    And  as  obstructing  a  highway  is  an  offence       ^^^* 
at  common  law,  a  proceeding  to  punish  it  criminally  should  Tbb  Ikdiaha 
be  placed  in  the  criminal  code.     As  well  might  the  crimes  Railway  Co. 
of  murder,  &c.,  be  placed  in  the  act  for  the  election  of  pro-      p^',g 
secuting  attorneys,  as  that  of  obstructing  a  highway  in  an 
act  for  the  election  of  supervisors. 

By  another  section  of  the  constitution,  viz.,  20  of  art 
7,  provision  is  made  for  a  commission  to  prepare  a  code  of 
*^  pleading  and  practice" — ^thus  indicating  another  subdi- 
vision of  a  general  code;  and  to  secure  intact  the  division 
of  pleading  and  practice,  after  it  might  be  formed,  a  pro- 
hibition was  incorporated  upon  any  special  legislation  on 
the  subject  With  a  similar  view,  special  legislation  was 
inhibited  upon  the  subject  of  the  jurisdiction  of  justices 
of  the  peace.  And,  further,  by  section  20,  above  cited,  the 
legislature  is  authorized  to  cause  to  be  prepared  a  ^  syste- 
matic code"  of  the  general  laws  of  the  state. 

Were  the  suit  by  the  supervisor,  therefore,  for  the  recov- 
ery of  penalties,  to  be  regarded  as  substantially  a  criminal 
prosecution,  we  should  hold  the  section  on  which  it  is 
founded  improperly  placed;  but  as  it  is,  in  the  opinion  of 
a  majority  of  the  Court,  not  to  be  so  regarded,  but  simply 
a  civil  suit,  and  no  bar  to  a  criminal  prosecution ;  Levy  v. 
The  Statej  6  Ind.  B.  281 ;  it  is  the  judgment  of  the  Ck)urt, 
with  a  doubt  on  this  point  on  the  part  of  the  writer  of  this 
opinion,  that  it  is  not  so  clearly  misplaced  as  to  render  it 
void. 

Where  the  penalty  shall  go— to  what  use  it  must  be  ap- 
plied under  the  constitution — ^is  not  a  question  necessarily 
involved  in  this  suit  It  may  be  raised  in  a  subsequent  pro- 
ceeding. It  would,  however,  seem  that  as  this  is  a  civil 
suit,  the  constitution  would  not  particularly  apply  to  it  On 
the  weight  of  evidence  and  the  instructions  to  the  jury,  we 
cannot  reverse  the  judgment ;  nor  can  we  on  the  question 
of  jurisdiction,  as  the  complaint  closes  with  an  allegation 
that  the  plaintiff  claims  but  100  dollars,  though  in  the  body 
of  the  complaint  a  larger  cause  of  action  is  stated. 
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Mftj  Term,  Per  OwrianL — The  judgment  is  affirmed,  mth  1  per  cent 

^^^'  damages  and  costs. 

Thb  Board  K  C.  Netocomby  J.  &  HoTvey  and  J.  &  Newman^  for  the 

OF   COMXIS-  ,1        . 

iiovBBs.&o.  appellants. 

Caiuoif  '^"  ^*  ^^^  ^  ^*  Waipokj  for  the  appellees. 
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Wednesday, 
JimelS. 


Thb  Board  of  Commissioners  of  Tippecakob  County  «l 

Chissom. 

A  citjr  is  liable  for  the  expense  of  recdying,  boarding  and  discharging  a  pris- 
oner conyicted  of  a  breach  of  a  provision  of  its  charter  or  bj-laws  and  con- 
fined in  tiie  connty  jail. 

A  snit  to  recoTer  a  penalty  or  fotfeitnre  for  the  Tiobtmn  of  the  charter  or  by- 
laws of  a  city,  though  commenced  by  warrant,  is  a  ciTil  suit,  and  the  process 
b  consequently  dvil  process. 

APPEAL  from  the  TippeccMoe  Conrt  of  Common  Pleas. 

Perkins,  J. — Thomas  J.  Chissom  filed  with  the  board  of 
commissioners  of  Tij^canoe  county,  his  account  "  for  re- 
ceiving, boarding  and  discharging  prisoners  conyicted  by 
the  city  authorities  of  Lafayette^  under  the  act  far  the  in- 
corporation of  cities,  approved  June  18,  1853,"  and  the 
board  refused  to  allow  it.  Chissom  appealed  to  the  Com- 
mon Pleas.  That  Court  held  the  county  liable  to  pay  the 
account,  and  adjudged  accordin^y.  The  board  appealed 
to  this  Court 

The  city  had  a  right,  according  to  statutory  provisions, 
to  use  the  county  jail  for  the  confinement  of  the  prisoners 
charged  for.  The  Boardy  Jfc^  v.  2%«  City  of  Lafayette^ 
antey  p.  614. 

It  will  be  observed  that  no  constitutional  question  was 
raised  in  that  case  or  this.  But  the  inquiry  remains,  at 
whose  expense,  conceding  the  statutes  valid,  should  said 
prisoners  be  so  confined  ? 
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Common  justice  would  seem  to  dictate  at  the  expense  Maj  Tenn, 
of  the  city.  And  the  fact  that  it  would,  perhaps,  be  doubt*  ^°*^' 
ful  whether  a  law  requiring  the  people  of  the  county  to  Thb  Boaju> 
pay  the  expenses  of  ihe  city  would  be  within  the  constitu*  sionxs,  fte. 
tion,  may  have  some  weight  in  construing  a  statute.  Such  ^J^'^ 
a  law,  apparently,  would  authorize  the  taking  of  one  man's 
property  simply  for  the  benefit  of  another,  and  not  properly 
for  public  use.  This  appears,  so  far  as  we  have  been  able 
to  ascertain,  to  be  the  prevalent  opinion;  for  we  find  that 
other  city  corporations  pay  the  expenses  of  criminals  con- 
fined by  their  authority.  But  we  make  no  decision  on  this 
point  The  act,  we  think,  for  the  incorporation  of  cities, 
contemplates  that  these  expenses  are  to  be  thus  defrayed. 
It  authorizes,  in  subdivision  32  of  section  35,  corporations 
under  it  to  establish  for  themselves  a  ^' jail,  work-house, 
and  house  of  refuge."  These  must  be  for  confining  offend- 
ers against  city  enactments;  but  why  should  the  city  be 
empowered  to  make  such  expensive  provisions,  if  the  county 
is  bound  to  support  the  offenders  in  the  common  jail  ?  And, 
looking  further  into  the  code,  we  find  that  the  act  concern- 
ing county  prisons  puts  the  matter  beyond  doubt.  Section  5 
of  that  statute  (1  R.  S.,  p.  346)  enacts  that  the  county  board 
shall  allow  the  sheriff  for  keeping  prisoners  ^  committed 
for  crime,  or  in  any  suit  on  behalf  of  the  state;"  while  sec. 
4  provides  that  ^  tiie  cost  of  keeping  a  defendant  impris- 
oned by  civil  process,"  shall  be  paid  by  the  jdaintiiE 

Now,  suits  to  recover  penalties  and  forfeitures  incxmed 
by  violations  of  city  charters  and  by-laws,  though  to  be. 
commenced  by  wanant,  sec  40,  p.  2t2, 1  B.  S.,  are  civil 
suits,  and  the  process  in  them,  consequently,  is  '<  civil  pro- 
cess." Levy  V.  The  SUUe^  6  Ind.  B.  281,  and  case  cited.— 
Bogart  V.  The  CUy  of  New-Albanifi  1  Ind.  S.  38,  and  au- 
thorities cited.  Hence,  by  the  statute,  the  city  must  pro- 
vide for  the  cost  of  their  imprisonment. 

It  may  properly  be  mentioned  that  offences  against  the 
ordinances  of  the  city  are  in  most  instances  offences  against 
the  laws  of  the  state ;  and  that  city  officers  are  generally 
endowed  with  the  powers  of  state  police  officers.  Hence, 
individuals  may  be  prosecuted  by  them  for  offences  against 
Vol.  VIL-44 
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Wbikxl 

T. 

Fbobabco. 


Mftj  Tenn,  the  laws  of  the  state,  and  imprisoiinients  in  such  proeecn- 
•*-^^'  tions  would  be  at  the  expense  of  the  county.  These  lat* 
ter  prosecutions  are  in  the  name  of  the  state;  those  for  vio- 
lating city  ordinances  are  in  the  name  of  the  city. 

Per  Curiam. —  The  judgment  is  reyersed  with  costs. 
Cause  remanded^  with  instructions  to  the  Court  of  Com* 
mon  Pleas  to  affirm  the  judgment  of  the  county  board, 
with  costs. 

H.  W.  Chase  and  J.  A.  WUstaeh^  for  the  appellants. 

JP.  J5.  Everett  and  E.  H.  Bracketty  for  the  appellee. 


Weikel  and  Wife  v.  Probasco. 

A  wife  is  incompetfsnt  to  testify  in  any  dvil  proceeding  in  which  her  hnshuid 

is  a  party. 


Wednetdc^, 
June  18. 


APPEAL  from  the  EOchaH  Circuit  Court 

Davison,  J^ — Wittiam  Probasco^  as  surviving  partner, 
&c,  commenced  this  suit  against  Henry  Weikel  and  La- 
vinia,  his  wife,  before  a  justice  of  the  peace,  upon  an  ac- 
count which  existed  against  said  Lannnia  before  her  mar- 
riage with  Henry  WeikeL 

To  the  complaint  the  defendants  answered,  1.  A  gene- 
ral denial.  2.  That  the  promises,  if  made  at  all,  were  made 
by  the  said  Lavinia  prior  to  her  marriage,  and  whilst  she 
was  yet  a  minor,  &c 

The  justice  gave  judgment  for  the  plaintifl^  from  which 
the  defendants  appealed. 

In  the  Circuit  Court,  the  plaintifi|  by  leave,  &C.,  filed  a 
reply  to  the  second  paragraph  of  the  answ^,  allying  that 
the  articles  of  account  sued  for  were  necessaries  fcMr  said 
Lavinia^  suitable  to  her  condition  in  life,  &c 

The  record  states,  that  at  the  October  term,  1854,  of  said 
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Ck>tirt,  the  parties  appeared  by  their  attorneys,  and  by  the  May  Term, 
return  of  the  sheriff  to  a  subpoena  issued  on  behalf  of  the  ^^^' 
plaintiff,  it  was  shown  that  both  defendants  had  been  sum-  Wukxl 
moned  to  appear  as  witnesses  in  the  cause  for  the  plain-  Probasco. 
tiff,  at  that  term  of  the  Court ;  and  the  case  having  been 
called  for  trial,  the  defendants,  on  the  plaintiff's  motion, 
were  three  times  audibly  called,  and  required  to  appear  and 
testify,  &c.,  in  dbedience  to  the  subpoena ;  yet  the  said  La- 
vinia  wholly  failed  to  appear,  &c.;  and  the  plaintiff  (it  be- 
ing admitted  by  the  parties  that  the  cause  of  action  was 
for  the  indebtedness  of  Lavinia  Weikel  before  her  inter- 
marriage with  the  said  Henry)  moved  that  the  judgment 
before  the  justice  be  taken  as  confessed.  Pending  this 
motion,  Sknry  Weikel  filed  his  affidavit,  alleging  '<  that  his 
wife  Laviniay  who  had  been  subpoenaed  as  a  witness,  &C., 
was  at  that  time,  and  had  been  since  the  commencement 
of  that  term  of  said  Court,  very  near  dnld-birth,  and  un- 
able to  attend,"  &c  Whereupon  the  plaintiff  offered  a 
continuance  of  the  cause  to  the  next  term,  at  the  defend- 
ants' costs;  which  offer  the  defendants  refused;  but  they, 
at  the  same  time,  offered  to  agree  to  a  continuance  at  his 
costs.  The  Court,  thereupon,  sustained  the  plaintiff's  mo- 
tion, and  rendered  judgment  for  the  amount  recovered  be- 
fore the  justice,  &c. 

The  taking  of  the  demand  against  the  defendants  as  con- 
fessed, is  assigned  for  error.  We  have  a  statute  which 
enacts  that  ^'  either  party  may  in  all  cases  have  the  other 
sworn  as  a  witness,  and  if  the  plaintiff  refuse  to  appear  on 
beingpersonally  subpoenaed,  or  being  presentrefuse  to  swear, 
the  cause  shall  be  dismissed.  If  the  defendant  refuse  to 
appear  on  being  personally  subpoenaed,  or  being  present 
refuse  to  swear,  the  plaintiff's  demand  shall  be  taken  as 
confessed,"  &c.  2  R.  8.,  p.  459,  s.  48.  This  provision  re- 
lates to  proceedings  in  a  justice's  Court,  and  also  to  the 
trial  of  causes  in  the  Circuit  Court  which  originate  before 
a  justice  of  the  peace.  2  B.  8.,  p.  463,  s.  67.  There  are, 
however,  other  provisions  of  the  statute  which  enact  that 
*^  no  person  offered  as  a  witness  shall  be  excluded  from 
giving  evidence,  either  in  person  or  by  deposition,  in  any 
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Mfty  Tern,  judicial  proceeding,  hj  reason  of  incapacity  from  crime  or 
^Q^'  interest  But  this  section  shall  not  render  competent  a 
LAman  party  to  an  action,  or  the  person  for  whose  use  it  is  brought, 
Faixs.  <^^  ^h^  husband  or  wife  of  any  such  party."  ^  Husband 
and  wife  are  incompetent  witnesses  for  or  against  each 
other,  and  they  can  not  disclose  any  communications  from 
one  to  the  other,  made  during  the  existence  of  the  mar- 
riage relation,  whether  called  as  a  witness  while  that  rela* 
tion  exists  or  afterwards."  2  B.  8.,  pp.  80,  82,  ss.  238, 240. 
By  these  enactments,  it  is  evident  that  Lavinia  Weikel,  her 
hnsband  being  a  party  to  the  suit,  could  not  have  been  legal- 
ly examined  as  a  witness,  had  she  been  personally  present  in 
Court  The  factthatthe  suit  was  for  her  indebtedness  before 
marriage,  does  not  vary  the  case,  because  the  role  that  the 
wife  is  incompetent  to  testify  in  any  civil  proceeding  in 
which  her  husband  is  a  party,  seems  to  be  without  an  ex- 
ception. 1  OreenL  Ev.,  ss.  334,  337.  It  follows  that  the 
plaintiff's  motion  that  the  judgment  before  the  justice  be 
taken  as  confessed,  should  have  been  overruled. 

Per  Curiam*  —  The  judgment  is  reversed  witii  costs. 
Cause  remanded,  &c. 

T.  X  Blarrisj  H.  C.  Neweomb  and  X  &  Harvey^  for  the 
appellants. 
X  A.  Lision^  for  the  appellee. 


Lapreese  and  Wife  v.  Falls  and  Others. 

In  ft  Bait  in  chaneeiy,  the  Comrt  maj  take  the  opinion  of  a  jnry  as  to  anj  of 
the  facts  in  oontroyenj. 

The  R.  8. 1843  did  not  alter  this  role  of  pracdoe. 

Suit  by  part  of  the  heirs  of  A,  against  the  heir  at  law  and  Iq^atee  of  AJs  ad- 
ministrator, for  an  aoooont  of  the  administration,  Ac.,  charging  that  die  admin- 
istrator had  foiled  to  account  for  the  assets  reoeiTed,  &c.,  and  had  not  made 
final  settlement,  &c.,  and  that  the  assets  exceeded  the  amoont  of  the  debts,  &c 
A/s  iridow  was  offered  as  a  witness  to  proTO  maladminiatratlon,  and  B.,  who 
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WM  a  creditor  of  the  estate,  was  alao  oflRond  aa  a  witaeu  to  proTe  that  the    May  Term, 
adminiftrator  bad  fiuled  to  aoooant  for  assets  received,  Ac    Decree  for  the        1856. 

plaintiffs  for  the  whole  amount  of  the  devastavit  found. 
Hdd,  that  A.'t  widow,  eren  if,  as  snch,  or  as  heir  at  law  of  a  deceased  child 


Lapbxbme 


of  A/9,  she  was  entitled  to  a  shave  of  die  estate  in  distribatioa,  tiie  suit  not       Fauj. 

being  for  her  benefit,  was  a  competent  witaess. 
Hddf  also,  that  B,  was  incompetent 
Held,  also,  that  the  decree  for  the  whole  amount  of  the  devattamt,  was  eno- 

neons. 
A  witness  Is  not  competent  to  create  a  fnnd  b j  his  testimonj  for  his  own  bene- 
fit, nor  to  increase  one  oat  of  which  he  is  entitled  to  a  distribntiTe  share ; 

bat  where  the  flind  is  ample,  as  in  the  case  of  a  solvent  estate,  a  creditor  is 

a  competent  witness. 
If  a  witness,  Incompetent  nnder  the  former  practice,  was  enoneonslj  admitted 

to  testify,  the  enor  is  not  cored  by  the  fiict  that  the  witness,  on  a  fntore  trial, 

wonld  be  competent 

ERROR  to  the  Parke  Probate  Court  Thurmhy, 

JtMB  19 

GooKiNSy  J. — F41U8  and  wife  and  William  McElrath,  as 
heirs  at  law  of  James  McEbrathj  deceased,  brought  their 
biU  in  chancery  against  Lapreese  and  wife,  the  latter  being 
heir  at  law  and  legatee  of  Jacob  Kiger^  deceased,  who  was 
administrator  of  the  estate  of  said  James  McElraihj  for  an 
account  of  said  administration. 

The  case  made  by  the  bill  is  substantially  this :  That 
McElraih  died  in  1834,  and  Kig^r  was  appointed  admin* 
istrator  of  his  estate,  who  received  personal  property  of  the 
decedent  worth  385  dollars;  that  he  collected  debts  due  the 
intestate  to  the  amount  of  800  dollars,  and  sold  a  tract  of 
land  which  the  deceased  had  purchased  and  paid  for  in 
part,  for  200  dollars,  and  became  himself  the  purchaser, 
which  he  resold  for  200  dollars  and  25  cents;  that  the 
estate  of  McElrath  was  not  indebted  except  for  fioneral 
expenses  and  the  balance  due  on  the  land;  that  he  made 
no  settlement  of  the  estate;  that  he  invested  the  assets  in 
merchandise  on  his  own  account,  and  made  large  profits; 
that  he  sold  said  land  unnecessarily,  and  without  authority, 
or  if  he  obtained  an  order  of  Court  for  its  sale,  it  was  done 
by  fraud;  and  that  the  defendants  had  received  assets  from 
their  testator  more  than  sufficient  to  satisfy  the  plaintiffs' 
demand. 

The  defendants  pleaded,  1.  That  Kiger  fully  adminis- 
tered all  the  estate  of  the  decedent  that  came  to  his  hands. 


694  CASES  IN  THE  SUPREME  COURT 

May  Term,    2.  That  Kiger  made  a  fnll  and  final  settlement  of  the 
^^*^*      estate  of  said  McElrath^  which  was  confinned  by  the  Parke 

Laprbssb  Probate  Court;  that  afterwards,  in  1829,  one  EKsha  Gin- 
Falui.  c^y  who  bad  been  duly  appointed  guardian  of  the  said 
Margaret  and  William^  brought  his  bill  in  chancery  against 
said  Kiger  in  the  Parke  Circuit  Court,  for  the  same  mat- 
ters mentioned  in  the  present  bill;  that  the  cause  was  tried 
and  determined  in  favor  of  Kiger j  and  that  the  record  of 
said  proceedings  had  been  destroyed  by  fire,  3.  The  stat- 
ute of  limitations. 

In  support  of  the  pleas,*the  defendants  answered,  admit- 
ting Kiger^s  appointment  as  administrator  of  the  estate  of 
McElrath,  and  that  they  had  received  assets,  as  his  devi- 
sees and  legatees,  sufficient  to  satisfy  any  demand  that 
might  be  established  against  theuL  They  deny  all  the 
allegations  of  maladministration  charged  in  the  bill  against 
Kiger.  They  allege  that  the  estate  of  McElrath  was  in- 
solvent, and  was  settled  as  such;  that  he  proceeded  rega' 
larly,  and  obtained  an  order  for  the  sale  of  the  real  estate, 
and  sold  it  accordingly,  in  good  fiuth;  that  all  the  records 
and  proceedings  are  burnt;  that  knowing  their  claim  to  be 
groundless,  the  plaintiffs  had  delayed  until  the  death  of 
Kiger,  who  was  old  and  infirm,  to  prosecute  their  suit,  for 
the  purpose  of  obtaining  an  unjust  advantage. 

On  the  pleas  issues  were  taken,  similar  to  issues  at  law, 
and  the  affirmative  matter  in  the  answer  was  pat  in  issue 
by  a  replication. 

The  Probate  Court  ordered  issues  to  be  formed,  to  be 
tried  by  jury,  upon  the  important  points  contested  by  the 
parties,  which  was  done.  The  facts  to  which  the  jury 
were  required  to  respond  were,  1.  The  amount  and  value 
of  the  estate  of  McElrath  which  came  to  the  hands  of  K^tr 
to  be  administered,  and  when  received.  2.  The  amount 
justly  paid  out  by  him  on  claims  against  the  estate.  3. 
Whether  Kiger  made  a  settlement  of  the  estate.  4.  Whe- 
ther Kiger  paid  to  creditors,  and  others  entitled,  all  the 
assets  which  came  to  his  hands  to  be  administered.  5.  If 
said  Kiger  did  make  a  settlement  of  said  estate,  whether 
he  did  not  procure  the  same  by  firaud.    6.  If  such  settle^ 
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ment  was  inrocnred  by  firaud,  how  mtich  of  the  estate  he  ^J  ^^nn, 
failed  to  account  for.  1866. 


The  jury  found  that  Kiger  had  receired  664  dollars  of    Lapbbbsb 


T. 


assets,  that  he  had  paid  out  349  dollars,  leaving  in  his  Falls. 
hands  315  dollars;  that  they  believed  he  did  not  make  a 
settlement  of  the  estate;  that  he  did  not  pay  out  to  credit- 
ors, and  others  entitled,  all  the  assets  which  came  to  his 
hands ;  that  if  he  did  make  a  settlement,  it  was  firaudu- 
lent ;  and  that  there  remained  in  his  hands  a  balance  of 
315  dollars. 

At  the  June  term,  1853,  the  cause  was  submitted  upon 
the  bill,  answers,  depositions,  and  verdict,  and  a  decree 
was  rendered  in  favor  of  the  plaintif&  for  749  dollars  and 
75  cents,  being  the  amount  of  assets  unadministered,  as 
found  by  the  jury,  with  interest  to  the  date  of  the  decree, 
which  was  ordered  to  be  paid  into  Court  for  the  use  of  the 
plaintiflh,  with  the  costs  of  suit ;  in  default  of  which  a  spe- 
cial execution  was  awarded,  to  be  levied  of  the  real  estate 
devised  by  said  Kiger  to  Ms  vdfe  for  life,  with  remainder 
to  Mrs.  Falls  in  fee. 

This  decree  is  resisted  by  the  plaintifis  in  error  on  vari- 
ous grounds. 

It  is  objected  that  the  issues  tried  by  the  jury  were  not 
properly  framed,  because  they  did  not  include  all  the  mar 
terial  facts  put  in  issue  by  the  pleadings.  Two  fetcts  thus 
put  in  issue,  to-wit,  fraud  in  the  sale  of  the  real  estate  of 
MeElrath  by  Kiger^  and  the  insolvency  of  said  estate 
averred  in  the  answer  and  denied  by  the  replication,  are 
not,  in  express  terms,  embraced  in  the  issue.  We  think  it 
was  not  necessary  that  they  should  be.  The  proceedings 
were  had  under  the  B.  S.  1843.  Section  62,  p.  841,  dispenses 
with  feigned  issues,  and  provides  that  whenever  a  question 
arises  which,  according  to  the  usage,  practice,  and  discre- 
tion of  Courts  of  chancery,  ought  to  be  referred  to  a  jury 
for  trial,  the  Court  may  cause  a  comjnrehensive  note  and 
entry  of  the  matter  so  to  be  tried  to  be  made ;  and  the  ver- 
dict of  the  jury  shall  be  taken  for  the  information  of  the 
Court  A  Court  of  chancery  rarely  has  occasion  to  take 
the  opinion  of  a  jury  upon  all  the  questions  involved  in 
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Mmj  Ttom,  the  suit  If  it  were  otherwise,  in  a  complicated  cajse,  in- 
^^^'  volving  many  facts  and  separate  interests,  how  mnch  so- 
I«AnuM  ever  the  Conrt  might  wish  the  opinion  of  a  jmy  upon  a 
Faua.  particular  question,  as  of  title,  usury,  or  the  like,  it  could 
never  be  taken*  A  Court  of  chancery  may  take  the  opin- 
ion of  a  jury  as  to  any  of  the  facts  in  controversy  between 
the  parties,  whenever  it  thinks  proper  so  to  do.  Ba^  v. 
Doughty^  4  Black£  115*  The  statute  above  quoted  has 
not  changed  this  rule. 

Mrs.  Lapreese  died,  during  the  pendency  of  the  suit,  be- 
ing yet  within  twenty-one  years  of  age.  Her  heirs  were 
made  parties  in  her  stead,  for  whom  a  guardian  ad  litem 
was  appointed,  who  pleaded  the  infeuocy  of  their  mother, 
and  that  no  guardian  ad  Ktem  had  been  appointed  for  h». 
We  think  the  plea  was  oorrectiy  overruled.  The  position 
of  the  plaintiffs  in  error  is  that  the  mother  was  never  regu- 
larly made  a  party.  Admitting  that  to  be  true,  it  does  not 
destroy  a  right  of  action,  if  one  existed,  against  her  heirs. 

The  depositions  of  Mary  (roldizen  and  WilHam  Vermil- 
lion were  read  at  the  hearing,  which  the  defendants  below 
moved  to  suppress,  on  the  ground  that  they  were  incom- 
petent from  interest.  Mrs.  Ooldizenvr^A  the  widow  of 
McEtraihy  by  whom  she  had  three  children,  one  of  whom 
died  in  infancy,  after  the  death  of  the  &th^.  Her  testi- 
mony tended  to  show  maladministmtion  by  Kiger.  Sup- 
posing her  entitied  as  widow  of  McElrathj  or  as  an  heir 
at  law  to  the  deceased  child,  to  a  share  of  the  estate  in  dis- 
tribution, we  do  not  think  that  fact  made  her  interested  in 
the  event  of  this  suit,  nor  in  the  record.  One  or  more  di»* 
tributees  might  maintain  an  action  for  their  distributive 
share.  The  recovery  would  not  inure  to  the  benefit  of  a 
distributee  who  did  not  join  in  the  action.  Hence  Mrs.  Gdr 
dizen  was  not  interested  in  the  suit  Nor  could  she,  in  a 
suit  for  her  share,  give  the  record  in  this  case  in  evidence 
to  show  a  devastavit.    She  was  therefore  competent. 

The  testimony  of  VermiUion  was  more  important  in 
itself,  and  the  question  of  his  competency  rests  upon  a  dif- 
ferent principle.  He  testified  that  McElratk  gave  to  one 
Kibby  his  note  for  300  dollars,  for  a  balance  due  on  the 
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land,  vMch  he,  McEbraih^  owned  at  his  death,  which  note   V«r  Tenn, 
the  witness  held  on  acconnt  of  an  indebtedness  of  the       1856. 


payee  to  him,  and  that  he  had  authority  to  coUect  it;  that    Lafbusb 


T. 


some  time  after  the  appointment  of  Kiger  as  administrap  Faixs. 
tor,  he  applied  to  him  for  payment,  stating  that  he  sup- 
posed he  had  had  time  enough  to  know  how  the  estate 
stood,  and  whether  the  whole  amonnt  would  be  paid;  that 
Kiger  then  promised  to  pay  him  the  whole  amount  soon; 
that  Kiger  afterwards  paid  him  110  dollars  on  the  note, 
refusing  to  pay  more,  which  was  all  ever  paid  on  it;  that 
Kiger  told  him  there  was  400  dollars  due  the  estate  in  Ftr- 
ginia^  and  that  he  had  got  it  all.  This  testimony  had  so 
important  a  bearing  upon  the  merits  of  the  case,  that  if  it 
was  erroneously  admitted,  the  decree  can  not  be  sustained. 
It  is  a  well-settled  principle  that  a  witness  is  not  com- 
petent to  create  a  fund  by  his  testimony  for  his  own  bene- 
fit, or  to  increase  one  out  of  which  he  is  entitled  to  a  dis- 
tributive share.  Petfton  y.  HalkU^  1  Caines  363. — Phasnix 
V.  The  Asngnees  of  Ingraham^  5  Johns.  412.^ — Marland  y. 
Jefferson,  2  Pick.  240.— TToorf  v.  Braynard,  9  id.  322.— 
CvUy  V.  Ro$8,  7  Blackf.  312^-1  GreenL  Et«,  sec.  392.  One 
fact  in  issue  in  this  cause,  was,  whether  the  estate  of  Mc- 
JSlraih  was  solvent  or  insolvent  This  was  put  in  issue 
by  the  bill,  answer,  and  replication.  Another  was  whether 
Kiger  had  made  a  settlement  of  the  estate.  This  ques- 
tion was  submitted  to  the  jury,  who  found  that  he  had 
not.  Until  the  administration  was  closed,  Vermillion  covld 
enforce  his  demand  as  a  (^editor  of  the  estate,  and  there 
having  been  no  final  settlement,  he  could  enforce  it  against 
the  heirs  receiving  assets,  if  there  was  no  personal  repre- 
sentative. The  record  in  this  case  would  be  evidence  for 
him  that  they  had  received  assets,  because  it  would  be  of- 
fered against  the  successiul  party.  Jenners  v.  Oldham^  6 
Blackf.  2S5^Hughes  v.  Mc  CleUand,  4  Ind.  R.  92.  These 
cases  show  that  Vermillion  had  an  interest  in  the  record  of 
the  recovery  which  his  testimony  tended  to  produce. 
Where  the  fund  is  ample,  as  in  case  of  a  solvent  estate,  a 
creditor  is  competent;  Martin  v.  Barlow,  3  Ind.  R.  367; 
but  where  the  direct  effect  of  the  testimony  is  to  create  a 
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May  Ttfm,  fond  which  makes  the  estate  solvent,  the  interest  is  mani* 
^Q^'  fest  We  are  therefore  of  the  opinion  that  VervMUon  was 
TiAPBBMB  an  incompetent  witness,  and  that  his  testimony  should 
Falls.      ^^^^^  been  excluded. 

In  answer  to  this  objection,  the  defendants  in  error  in- 
sist, that  as  the  witness  would  now  be  competent,  the  cr> 
ror  is  cured;  bat  the  rule  of  this  Court  is  the  other  way. 
SUcox  V.  Cory,  5  Ind.  R.  370^^Wright  v.  (?a/,  6  Ind.  R 
416.— Doe  V.  The  President  and  Trustees  of  AtUca,  ante, 
641.  The  dictum  in  Mc  Call  v.  Seevers,  5  Ind.  K 187,  was 
a  mistake,  as  explained  in  Dhthank  y.  The  Henry  ConaUy 
Turnpike  Company,  6  Ind.  R.  125. 

The  plea  of  the  statute  of  limitations  was  properly  dis- 
allowed, because  the  evidence  showed  one  of  the  plaintiffii 
became  of  age  shortly  before  the  suit  was  commenced,  and 
the  other  was  an  infant  at  that  time. 

Various  other  questions  are  raised  upon  the  record  be- 
fore us,  but  the  decision  upon  the  exclusion  of  the  testi* 
mony  of  VermiUion,  renders  a  discussion  of  them  unneces- 
sary. We  will  remark,  however,  that,  admitting  the 
amount  found  by  the  jury  to  be  correct,  the  decree  would 
be  erroneous.  Two  only  of  the  heirs  of  McEtrtOk  were 
prosecuting  this  suit.  It  was  proper  for  them  to  establish 
the  whole  amount  of  the  devastamt,  but  when  so  estab- 
lished, they  were  not  entitled  to  a  decree  for  the  whole, 
which  the  Probate  Court  gave  them,  but  only  for  their  dis- 
tributive shares.  The  interest  of  Mrs.  Qoldizen,  as  widow 
of  McElrath  and  heir  of  the  deceased  child,  whatever  it 
may  have  been  (and  as  to  that  we  decide  nothing)  should 
have  been  excluded  from  the  amount  of  the  recovery. 

Per  Curiam, — The  decree  is  reversed  witii  costs.  Cause 
remanded  to  the  Parke  Common  Pleas,  for  another  triaL 

&  F.  Maxwell  and  L  Blackford,  for  the  plaintiffs. 

A.  L.  Roache,  iot  the  defendants. 
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MKy  T«rm, 

1856 

The  Jeffersonville  Association  and  Others  v.  Fisheil 1— 

Tbb  Jxffbs- 

•ONYIIXX 

TThe  JeffermmviUe  Associatton,  a  corporation,  being  indebted  to  A.,  as  the  as-  Aasociatiov 
signee  of  certain  daims  against  them,  and  having  a  decree  of  foredosnre 
against  certain  real  estate,  passed  an  order  that,  to  cany  ont  the  intention 
of  the  company  to  make  a  final  settlement  of  their  affairs,  said  real  estate, 
&c.,  should  be  placed  in  the  hands  of  A.  and  B.,  for  the  purpose  of 
settling,  first,  the  amount  due  to  ^.,  and  then  the  other  liabilities  of  the 
association,  subsequently  accounting  to  the  board  for  the  balance.  A,  bid 
oW  the  land  in  the  name  of  himself  and  B.,  at  the  sale  upon  foreclosure,  but 
the  sheriff,  by  the  direction  of  the  association,  conyeyed  the  land  to  B,  only. 
At  the  time  the  land  was  bid  off,  A.  also  held  a  decree  of  foreclosure  upon  a 
mortgage  of  other  land,  by  assignment,  and  the  coTenant  of  the  associaliott 
for  the  remoral  of  the  incumbrance  thereof. 

Meld,  that  the  order  of  the  board  did  not  confer  upon  A,  a  power  coupled  with 
an  interest  in  the  land  bid  off  by  him. 

Held,  also,  that  A,  had  no  authority  to  bid  off  the  land  in  the  name  of  himself 
and  B.,  and  that  the  purchase  could  not  bind  the  company  unless  afterward 
confirmed  by  them. 

A  power  coupled  with  an  interest  is  created  by  an  instrument  which  Tests  the 
title  to  the  subject  of  the  agency  in  the  agent,  in  such  a  manner  that  he  may 
execute  the  power  in  his  own  name. 

In  the  case  of  a  naked  power,  the  death  of  the  principal  puts  an  end  to  it,  but 
if  by  Tirtne  of  the  power  the  title  to  the  thing  has  passed  to  the  agent,  it  ia 
irreyocable  either  by  the  death  or  act  of  the  principal. 

By  the  B.  S.  1852,  where  upon  the  statements  in  die  pleadings  one  party  is 
entitled  by  law  to  judgment  in  his  favor,  judgment  must  be  so  rendered  by 
the  Court,  though  a  verdict  has  been  found  against  such  party. 

It  is  not  the  name  given  to  an  agent,  but  the  acts  he  b  authorized  to  do,  which 
determine  the  extent  of  his  authority. 

Whether  a  person  who  has  acted  as  a  director  of  a  corporation  was  legally 
such,  can  not  be  inquired  into  collaterally. 


APPEAL  from  the  Clark  Circtiit  Court. 

GooKiNS,  Jd — This  was  a  bill  in  chancery,  brought  by 
Fisher  against  the  Jeffersonville  Association^  Lawrence  and 
others,  the  object  of  which  was  to  set  aside  a  conveyance 
made  by  the  sheriff  of  Clark  comity  to  Lawrence^  of  cer- 
tain property  known  as  the  Jeffersonville  S^ngs.  LaW" 
rence  had  sold  the  property  to  Mitchell  and  others,  who 
were  made  defendants,  and  charged  with  notice  of  the 
plaintiff's  equity.  The  Circuit  Court  sustained  the  bill, 
ordered  the  conveyance  to  Lawrence^  and  those  subse- 
quent  to  it,  to  be  set  aside,  and  made  a  decretal  order  for 


7%wraday, 
June  19. 
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May  Term,   the  sale  of  the  property  and  payment  of  the  money  into 

^Q^'      Court    From  this  judgment  the  defendants  appeaL 
Thu  JsFns-      The  facts,  so  far  as  it  is  necessary  to  state  them,  are  as 

AsBooiAnoH  follows: 
•g^^^  The  Jeffersonville  AssociaHonj  an  incorporated  company, 
in  which  Laurence  and  Fisher  were  large  Btockholders, 
owned  a  large  number  of  lots  in  the  town  of  Jeffersonville, 
With  the  design  of  closing  up  their  affairs,  they  made  a 
division  of  their  lots  among  the  stockholders,  and  in  pur- 
suance thereof,  on  the  29th  of  March^  1848,  conveyed  to 
Lawrence  and  Fisher^  by  deed  with  covensuits  of  warranty 
and  against  incumbrances,  sundry  lots  and  blocks,  of  the 
estimated  value  of  29,205  dollars.  Among  the  property 
so  conveyed  were  lots  numbers  nine  and  ten,  with  a  ho> 
tel  called  the  ^^Jeffersonville  Housed  situated  upon  them. 
This  property  was  incumbered  to  the  amount  of  4,000 
dollars,  by  a  mortgage,  which  incumbrance  the  covenants 
in  the  conveyance  to  Lawrence  and  Fisher  bound  the  com- 
pany to  remove.  Hursty  the  holder  of  this  incumbrance, 
had  previously  obtained  a  decree  of  foreclosure  upon  his 
mortgage,  and  Lawrence^  previous  to  September j  1847,  had 
paid  S^st  the  amount  of  the  debt,  and  taken  an  assign* 
ment  of  the  decree  of  foreclosure,  which,  on  tiie  24th  of 
September^  1847,  he  assigned  to  Carson  and  others,  as  cd- 
lateral  security  to  secure  a  debt  of  some  2,800  dollars. 
On  the  6th  of  December j  1849,  Carson  8f  Co.  assigned  the 
decree  to  Morris^  who  paid  them  the  amount  which  LoMh 
rence  owed  them.  The  plaintiff  had  bought  out  Law* 
rence^s  interest  in  the  Jeffersonville  Association^  inchiding 
his  interest  in  the  Hurst  decree,  and  the  assignment  by 
Carson  Sjf  Co.  to  Morris  was  made  at  his  instance;  and 
on  the  30th  of  Marchj  1850,  Morris  assigned  the  decree  to 
Fisher. 

The  association,  previous  to  1848,  held  a  mortgage 
on  the  Jeffersonville  Spring's^  executed  by  CftUzeU  and 
others,  on  which  they  had  obtained  a  decree  of  foreclo- 
sure, and  on  the  7th  day  of  January^  1848,  they  passed 
the  following  order: 

'^  Resolvedy  That  in  order  to  carry  out  the  intention  of 
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the  company  to  make  a  final  settlement  of  their  affairs,   ^^7  T«™> 
the  springs  property  and  claims  be  placed  in  the  hands  of      •'■^^* 
Messrs.  Lawrence  and  Fisher ^  for  the  purpose  of  settling,  Tm  Jbtfxb- 
first,  the  amount  due  X  Lawrence  for  borrowed  money,  Absoozatiov 
and  then  the  other  liabilities  of  the  association,  subse-     i^2^^ 
quently  accounting  to  the  board  for  the  balance." 

On  the  5th  of  May^  1849,  the  springs  property  was  sold 
by  the  sheriff  of  Clark  county  by  execution  on  the  decree 
of  foreclosure  against  Ovtzell  and  others,  and  was  bid  in 
by  Fisher^  in  the  name  of  himself  and  Lawrence^  for  2,000 
dollars,  but  no  deed  was  taken  from  the  sherifil  Nothing 
further  was  done  until  February  28,  1850,  when  Oreen^ 
the  president  of  the  association,  directed  the  sheriff  of 
Clark  county  to  convey  the  property  to  Lawrence^  which 
he  did  on  tiie  2d  of  March  following.  On  the  7th  of 
Marchj  the  association,  by  a  resolution  of  the  board  of 
directors,  confirmed  the  act  of  Cheery  their  president,  di- 
recting the  conveyance  to  be  made  to  Lawrence^  and  re- 
moved Fisher  from  the  trust,  conferring  the  whole  power 
in  the  premises  upon  Lawrence^  who  afterwards  sold  the 
property  to  MUcheU  and  others  for  6,000  dollars,  who  had 
notice  of  the  facts,  and  besides  have  paid  a  part  only  of 
the  purchase-money,  so  that  they  can  not  claim  to  hold  as 
bona  fide  purchasers. 

The  ground  mainly  relied  on  by  the  plaintiff,  is,  that  by 
virtue  of  the  appointment  of  Jawaary  7th,  1848,  he  and 
Lawrefnce  became  trustees  of  the  association,  and  that 
they  acquired,  by  virtue  of  that  appointment,  an  interest 
in  the  springs  property;  that  the  specific  object  of  the  ap- 
pointment was  to  enable  them  to  appropriate  that  prop- 
erty to  the  payment  of  the  mortgage  on  the  ^Jeffersonmlle 
House  ;"  that  having  become  the  owner  of  that  mortgage 
subsequently  by  the  purchase  of  aU  of  Lawrences  interest 
in  the  property  of  the  association,  and  by  obtaining  tiie 
decree  to  be  assigned  to  himself,  he  had  a  direct  interest 
in  the  springs  property,  of  which  the  association  had  no 
power  to  deprive  him;  in  short,  that  he  had  a  power  cour 
pled  with  an  interest^  which  the  association  could  not  re- 
voke; that  the  pretence  of  removing  him  firom  the  trust 
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Majr  Teim,  and  ordering  the  property  to  be  conveyed  to  Lawrence^ 
^^^'      was  a  £raad  upon  him.     It  \a  on  thia  ground  that  the  con* 
Tm  JsFnnr  veyance  by  the  sheriff  to  Lawrence  is  attacked,  and  on 
AftsociATioir  this  ground  the  Circuit  Court  set  aside  that  conveyance. 
FnnB.      ^^^  main  question  in  the  case  is,  was  this  a  power  cou- 
pled with  an  interest? 

A  power  coupled  with  an  interest  is  created  by  an  in- 
strument which  vests  the  title  to  the  subject  of  the  agency 
in  the  agent,  in  such  a  manner  that  he  may  execute  the 
power  in  his  own  name.  Siory  on  Agency,  s.  164.  The 
act  to  be  done  by  an  agent  must  be  done  either  in  his  own 
name  or  that  of  his  principal  If  it  is  a  naked  power,  the 
death  of  the  principal  puts  an  end  to  it,  for  the  manifest 
reason  that  an  act  can  not  be  done  in  the  name  of  one 
^  who  is  dead;  but  if,  by  virtue  of  the  power,  the  title  to 
the  thing  has  passed  to  the  agent,  it  is  irrevocable,  either 
by  the  death  or  the  act  of  the  principal,  for  the  reason  that 
he  has  both  an  interest  in  the  thing  to  be  done,  and  the 
power  to  do  it  in  his  own  name.  Story  on  Agency,  8. 
489.— Hiin/  V.  Rousnumiery  8  Wheat  174. 

It  is  not  contended  that  there  was  any  other  traoBfer  of 
the  springs  property  to  Lawrence  and  Fisher  than  what  is 
contained  in  the  order  for  their  appointment.  That  did 
not  convey,  nor  profess  to  convey,  to  them  suiy  interest  in 
that  property.  The  language  of  the  order  is  that  "the 
springs  property  and  claims  be  placed  in  the  hands  of 
Messrs.  Lawrence  and  Fisher^  for  the  purpose  of  settling, 
first,  the  amount  due  J.  Lawrence  for  borrowed  money, 
and  then  the  other  liabilities  of  the  association." 

But  it  is  said  that  as  Fisher  was,  at  the  time  of  the 
attempted  revocation,  a  creditor  of  the  association,  and 
particularly  as  he  held  the  decree  of  foreclosure  on  the 
^JeffersonviUe  House^^  by  assignment,  and  also  held  the 
covenant  of  the  association  to  remove  that  incumbrance, 
he  had  such  an  interest  in  the  proceeds  of  the  agency  as 
made  it  irrevocable.  Admitting  it  to  be  so,  and  that,  for 
that  reason,  the  agency  yma  irrevocable,  (and  we  incline 
to  that  opinion,)  that  does  not  alter  the  case.  Such  an 
agency  is  in  no  respect  different  from  that  of  an  attorney 
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at  law,  who  receives  a  demand  for  cdlection  from  a  per-  ^^7  '^^nn* 
son  who  IB  indebted  to  him,  with  instractionB  to  apply  the  ^Sod. 
proceedB  of  the  collection  to  the  payment  of  hiB  debt  Thb  JxFrsK- 
Surely  it  will  not  be  contended  that  the  attorney,  having  AasooiAxioir 
obtained  a  judgment,  execution  and  levy  upon  real  estate,  pj^bb. 
has  authority,  merely  by  virtue  of  that  appointment,  to 
bid  off  property  at  the  sheriff^s  sale  in  his  own  name. 
The  authority  conferred  no  right  on  Fisher  to  bid  off  the 
springs  property  in  the  name  of  himself  and  Lawrence^ 
and  such  purchase  was  not  binding  upon  the  association 
unless  they  affcerwards  confirmed  it.  The  bill  does  not 
allege  any  confirmation ;  it  assumes  that  the  appointment 
conferred  the  power.  The  resolution  of  Jamuiry  7, 1848, 
appointing  Lavyrence  and  Fisher  to  this  agency,  is  not  set 
out  in  the  bill,  but  it  is  set  out  in  the  answer  of  Laivrence^ 
which  is  made  a  cross-bill  against  Fisher^  and  is  not  de- 
nied by  him.  It  stands,  therefore,  for  the  purposes  of  this 
action,  as  admitted,  that  that  was  the  authority  under 
which  they  acted.  As  Fisher  acquired  no  right  to  the 
springs  property,  either  by  virtue  of  his  appointment,  or 
by  bidding  off  the  property  at  the  sheriff's  sale,  it  follows 
that  the  whole  case  must  fall,  for  the  want  of  a  foundation 
on  which  the  judgment  of  the  Court  may  rest.  Neither 
the  finding  of  the  Court  nor  the  verdict  of  a  jury  would 
cure  the  defect.  On  this  point  the  statute  is  as  follows : 
^  Where  upon  the  statements  in  the  pleadings  one  party  is 
entitled  by  law  to  judgment  in  his  favor,  judgment  shall 
be  so  rendered  by  the  Court,  though  a  verdict  has  been 
found  against  such  party."    2  R.  8.,  p.  121,  s.  372. 

There  are  some  minor  points  made  by  the  appellee, 
which  it  may  be  proper  to  notice.  One  is  that  Latorence 
and  Fisher  were  described  in  the  order  for  their  appoint- 
ment, and  in  the  order  of  revocation,  as  trustees,  and  the 
Circuit  Court  seems  to  have  given  weight  to  that  circum- 
stance. Every  agent  is  in  some  sense  a  trustee.  It  is  not 
the  name  given  to  the  agent,  but  the  acts  which  he  is 
authorized  to  do,  which  must  determine  whether  they  are 
valid  or  not,  when  done. 
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Mij  Ton,  Another  position  assmned,  is,  that  Lawrence  having 
^^^*  sold  out  all  his  Btodc  in  the  company,  conld  not,  under 
Thb  jBFraB.  the  charter,  be  a  director,  and  that  as  four  were  required 
ABaociATiov  to  form  a  quorum,  and  but  four  were  present,  and  Xoaff- 
FiunB.  ^^**^^  ^^  o**®  ^f  them,  when  the  order  revoking  Fishet'^ 
authority  waa  made,  the  act  was  void.  We  do  not  place 
the  case  on  the  validity  of  that  act,  but  upon  the  insuffi- 
ciency of  the  power,  admitting  it  to  be  unrevoked,  to  con- 
fer the  right  claimed*  And,  besides,  the  validity  of  the  act 
could  not  be  attacked  in  that  way.  The  NewcastlCj  4^ 
Turnpike  Company  v.  BeUj  8  Black£  584.— 2%«  CoviMgUm, 
4t:.,  Turnpike  Company  v.  Moore,  3  Ind.  610..— TA^  Wesir 
em  Plank-Road  Company  v.  Stockton,  ante,  p.  500. 

Again,  it  is  said  the  plaintiff  was  a  creditor  of  the  asso- 
ciation, both  as  holder  of  the  Hurst  mortgage,  and  inde- 
pendent of  it  These  facts  stand  admitted;  but  they  only 
give  the  plaintiff  the  right  to  have  his  claims  ascertained 
and  paid;  they  do  not  touch  the  validity  of  the  convey- 
ances made  to  Lawrence  by  order  of  the  association,  not 
of  those  subsequently  made  by  the  same  order.  The 
judgment  proceeds  on  the  ground  that  the  plaintiff  had 
acquired  an  interest  in  the  property  itself,  and  does  not 
attempt  to  ascertain  what  is  due  him.  There  is  no  find- 
ing in  his  favor  for  any  amount,  nor  does  it  ascertain  the 
lights  of  any  party  or  parties  to  the  money  which  is  or^ 
dered  to  be  paid  into  Court  The  appellee's  answer  to  the 
cross-bills  of  Lawrence  and  the  association,  expressly  re- 
pudiates the  idea  of  going  into  an  account  The  entire 
case  is  conceived  and  carried  through  upon  the  idea  that 
the  plaintiff  had  acquired  an  interest  in  the  property.  It 
is  consistent  with  that  hypothesis  and  no  other;  and  if 
well  conceived  in  law,  his  claim  to  relief  would  have  been 
invincible. 

We  are  of  the  opinion  that  this  bill  can  not  be  sus- 
tained, and  that  it  must  be  dismissed;  but  as  the  plaintiff 
may  be  entitled  to  some  other  relief,  it  should  be  dis- 
missed without  prejudice  to  such  rights. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
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Canse  remanded,  with  instructions  to  the  Circuit  Court  ^^7  Ima, 
to  dismiss  the  suit,  without  prejudice  to  the  right  of  the      ^^56» 
appellee  to  proceed  for  the  recovery  of  the  amount  due    Mobmsoh 
him*  Wbatbk. 

C.  Dewey  and  R.  Crawford^  for  the  appellants. 

W.  T.  Otto^  JC  8.  Davis  and  J.  D.  Ferguson^  iot  the  ap- 
pellee. 


Moore  v.  The  State, 
APPEAL  from  the  Jasper  Circuit  Court  Thundajf^ 

June  10 

Per  Ouriam, — In  point  of  jurisdiction,  this  case  is  liable 
to  the  same  objection  as  that  of  McCool  v.  I%e  8UUe^  mUe^ 
p.  378 ;  and  on  the  authority  of  that  case  the  judgment  is 
reversed. 

J.  W.  OardoHj  for  the  appellant 

R.  A.  Rilej^j  N.  B.  Taylor  and  J.  Cobumj  for  the  state. 


Morrison  t;.  Weaver. 


APPEAL  from  the  Wayne  Circuit  Court  Tlurmk^ 

Jvwc  19 

Per  Ouriaim^r^Ia  this  case  there  are  no  errors  assigned. 
No  motion  was  made  in  the  Court  below  for  a  new  trial, 
and  no  briefs  have  been  furnished  this  Court  The  cause 
is  therefore  not  properly  before  us,  and  the  judgment  of 
the  Circuit  Court  is  therefore  aflSrmed,  with  10  per  cent 
damages  and  costs. 

X  Raridenj  tot  the  appellant 

N.  H,  Johnson^  for  the  appellee. 
Vol.  VIL-46 
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Maj  Tens, 
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Weathbbed  v»  Bsat. 

A  motion  in  annett  of  jadgment  b  an  affitmanoe  of  the  TWdiet. 
It  is  no  answer  to  a  suit  for  obstmcdng  a  highway,  that  the  detodaat  opened 
another  waj  through  which  trayel  ooold  pass. 


Tkunday, 
Jftne  19. 


APPEAL  from  the  Hendricks  Circnit  Court 

Per  Curiam^ — In  this  case  the  record  does  not  pmport 
to  contain  all  the  evidence.  Meeker  v.  Patt^j  6  Ind.  467. 
And,  farther,  a  motion  in  arrest  of  judgment  was  made 
before  the  motion  for  a  new  triaL  The  motion  in  arrest 
was  an  affirmance  of  the  verdict  McKinneg  v.  Spriitgerj 
6  Ind.  R.  453.— Doe  v.  Clark,  id.  466. 

It  should  be  mentioned  that  the  defendant  offered  to 
prove  that  he  had  made  another  way  in  which  tzarel  could 
pass;  but  that  was  no  justification  for  obstracting  the 
legal  highway.  A  man  has  not  a  right  to  close  and  open 
highways  according  to  his  own  fancy. 

The  judgment  is  affirmed  with  costs. 

C.  C.  Nave  J  for  the  appeUant 
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Egbert  and  Others  v.  Rush  and  Anotiier,  Administrators. 


In  chancery,  snch  mattera  only,  in  the  progress  of  a  caose,  as  do  not 
rily  become  part  of  the  record  (snch  as  oral  eyidence  of  exhibits  at  the  hear- 
ing, &c.,)  need  be  presented,  on  i^peal,  bj  bUl  of  exceptions. 

In  chancerf  cases,  the  Snpicme  Covrt  will  weigh  the  CTidencey  and  deeUe 
thereon  without  respect  to  the  decision  of  the  Court  below. 

The  administrators  of  an  estate,  without  any  order  of  Court,  Toluntarilj  paid 
a  part  of  the  assets  to  the  widow  and  he&rs,  before  the  setttemeBl  of  the 
estate.  Sufficient  means  not  being  left  to  pay  tiie  debts  and  corapcosatellK 
administrators  for  their  services,  they  brought  their  action  against  die  widov 
and  heirs  to  recoyer  a  sufficient  sum  out  of  the  amount  advanced  to  diem  Id 
discfaaige  the  unpaid  residue  of  the  debts  and  compensate  die  administraton 
for  their  senrices.    Hdd,  tiiat  the  suit  wonld  not  lie. 
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ERROR  to  the  8i.  Joseph  Circait  Court  Hmy  Tem. 

Stuabt,  J- — Thifl  cauae,  origiiially  pending  in  the  Pro-      JSSo. 
bate  Court,  was,  owing  to  the  interest  of  the  probate  jndge,     BaamT 
transfenred  to  the  Circuit  Court  The  transfer  was  ordered       bvw. 
in  Aprils  ISSS,  and  the  case  remained  there  ten  years. 
During  that  period  all  the  reports  of  the  administrators,    jCeSo. 
and  the  claims,  Touchers,  &c^  were,  four  several  times,  re- 
ferred to  a  master  in  chancery,  and  reported  upon  with  the 
following  results,  viz.: 

The  iBrst  report  found  that  the  administrators  had  over- 
paid to  the  widow  and  heirs,  and  were  entitled  to  have  re- 
funded, the  sum  of  753  dollars  and  95  cents ;  second  report, 
in  1842,  789  dollars  and  96  cents;  third  report,  in  1842, 
1/139  dollars  and  96  cents;  fourth  report,  in  1843, 1,979 
dollars  and  96  cents.  Both  the  third  and  fourth  reports  in- 
cluded the  costs  and  the  fees  allowed  the  administrators 
and  attcarneys  of  the  estate.  The  last  report  also  appor- 
tioned the  sums  to  be  paid  back  by  the  widow  and  heirs 
respectively  to  the  administrators.  This  report  and  pro- 
ceedings of  the  master  were  approved  by  the  C«urt  at  the 
October  term,  1843,  and  the  widow  and  heirs  were  ordered  to 
be  summoned  to  answer  the  petition  to  refund,  and  show 
cause,  if  any,  why  the  sum  reported,  Ace,  should  not  be 
refunded. 

In  October^  1844,  the  widow  and  heirs  answered,  and 
also  filed  their  cross  bill  making  new  parties,  charging  that 
the  administrators  combined  with  Htram^  Jacob  and  Leon^ 
ard  Rush  to  defiraud  the  respondents,  praying  answers,  &c 
The  administrators  and  the  new  parties  answered,  excep- 
tions were  taken,  references  to  master,  &c.,  until  in  Aprily 
1848,  the  issues  were  joined  and  the  cause  set  down  for 
final  hearing  on  the  pleadings,  depositions,  &c. 

The  Court  took  the  cause  under  advisement  until  the 
October  term,  1848,  and  then  found  that  the  administra- 
tors of  Israel  Rush^  deceased,  were  entitled  to  have  refondp 
ed  firom  the  v^idow  and  heirs,  the  sum  of  1,169  dollars  and 
82  cents,  apportioning  the  amounts  to  be  refunded  respec- 
tively.   Motion  for  a  rehearing  overruled,  and  decree  ac- 
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Mfty  Tarn,   cording  to  the  finding.    Decree  for  the  costs  of  the  peti- 

^^^*      tion,  &c.,  against  the  administrators. 
E«BamT         It  may  not  be  very  material  to  inqnire  whether  this  is  a 

BvM.  proceeding  at  law  or  in  chancery,  as  the  evidence  is  all 
embodied  in  the  record  by  bill  of  exceptions.  The  fonn 
of  the  proceedings,  viz.,  petition,  cross  bill,  answer  and  i^ 
cree,  &e.,  are  all  as  in  chancery.  In  that  event,  the  evi* 
dence  was  all  necessarily  a  part  of  the  record,  without  any 
bill  of  exceptions.  Only  such  matters  in  the  progress  of 
the  cause  as  would  not  necessarily  become  a  part  of  the 
record,  such  as  oral  evidence  of  exhibits  at  the  hearing,  &c^ 
should  have  been  presented  by  exception.  Brown  v.  Woodr 
bun/j  5  Ind.  R.  254. 

As  a  chancery  cause,  this  Ciourt  will  not  fed  bound  to 
respect  the  finding  of  the  Circuit  Court  as  it  would  the 
verdict  of  a  jury  or  the  finding  of  the  Court  at  law.  Hst* 
ing  all  the  evidence  upon  which  the  Court  below  acted,  we 
•  will  weigh  it  and  draw  our  own  conclusions.    Bakery. 

LeatherSy  3  Ind.  R.  558,  and  several  eases  at  the  present 
term,  overruling  the  intimation  given  to  the  contrary,  if  it 
could  be  regarded  as  such,  in  Calkins  v.  Evans^  5  Ind  B. 
441. 

The  several  reports  of  the  masters  in  chancery  aboYe 
refened  to,  and  the  finding  of  the  C!ourt,  would  seem  to 
make  a  very  strong  case  that  the  administrators  had  OTe^ 
paid.  Taking  into  consideration  the  difierent  periods  at 
which  the  reports  were  made,  the  interest  accnmulatiog, 
and  the  question  of  including  or  excluding  the  costs  and 
expenses  of  administration,  these  results  do  not  vaiy  so 
much  as  might  at  first  blush  be  supposed.  They  might 
be  safely  taken  as  a  clearly  established  case  of  oveqwy- 
ment  to  the  heirs.  The  finding  of  the  C^urt  in  1848  seems 
to  be  BO  fair  a  deduction  firom  the  pleadings  and  evidence 
as  to  entitle  it  to  respect ;  and  we  therefore  adopt  it  as  oar 
own. 

The  only  remaining  question  is,  does  the  evidence  make 
such  a  case  in  favor  of  the  admimstrators  as  to  entiHe  them 
to  have  the  sum  thus  found  to  be  overpaid  refunded  ?  We 
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are  inclined  to  the  opinion  that  it  coold  not,  and  that  the    ^^7  'F<«tt> 
decree  of  the  Cowtt  below  is  erroneous.  1866. 


We  do  not  lay  any  stress  on  the  statute  in  relation  to     Eobbst 


T. 


refunding  bonds;  B.  S.  1843,  s.  374,  p.  555;  for  that  sec-  buu. 
Hon  contemplates  a  distribution  under  an  order  of  Court, 
and  is  given  for  the  benefit  of  any  heir,  legatee,  or  credit- 
or afterwards  appearing,  who  may  labor  under  certain  dis- 
abilities. Administrators  are  not  named  among  those  for 
whose  benefit  the  statute  was  intended.  Nor  are  they  em- 
braced in  its  policy. 

So  far  as  the  basis  of  the  decree  before  us  is  disclosed, 
it  may  be  resolved  into  two  elements :  1.  Money  actually 
advanced  to  the  widow  and  heirs  of  the  intestate ;  2.  Mo- 
ney due  the  administrators  for  services  as  such. 

The  first  was  paid  over  to  the  widow  and  heirs  without 
any  order  of  Court  to  that  effect.  It  does  not  appear  that 
any  order  for  distribution  was  ever  made.  The  payment 
was  the  act  of  the  administrators,  without  any  legal  au- 
thority. It  must  be  taken  as  made,  too,  with  a  full  knowl- 
edge of  all  the  facts.  As  administrators  they  must  have 
known  the  situation  of  the  estate*  At  least  they  had  the 
means  of  knowing  and  must  be  presumed  to  know  how  it 
stood.  Their  own  reports  show  the  debts  and  liabilities. 
It  is  not  pretended  that  this  money  was  even  advanced  by 
them  to  save  the  sacrifice  of  any  property  of  the  estate. 
It  was  a  voluntary  payment  of  money,  without  any  author- 
ity or  any  plausible  pretext  of  ignorance  as  to  the  facts. 
It  was  clearly  waste.  We  know  of  no  principle  of  law, 
and  certainly  no  consideration  of  public  poUcy,  that  can  be 
invoked  in  aid  of  the  administrators.  Even  as  against 
adults,  the  law  would  raise  no  assumpsit  in  their  favor 
Much  less  in  this  case  against  infants. 

Whatever  might  otherwise  have  been  due  to  the  admin- 
istrators for  their  services  as  such,  seems  to  stand  upon  the 
same  principle.  They  had  the  means  in  their  hands  and 
should  have  retained.  There  was  no  privity  between 
the  administrators  and  the  heirs  which  did  not  equally  sub- 
sist between  them  and  the  creditors.  Had  proceedings  been 
instituted  against  the  creditors  to  refund,  the  true  character 
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Mmy  Term,    of  the  demand  would  appear  at  once.    It  would  be  dear 
^^^*      that  the  administrators  had  no  right  of  action.    There  was 
BoBKST     no  contract,  no  express  or  implied  assumpsit,  to  refund,  on 
Bush.       the  part  of  the  heirs,  any  more  than  on  the  part  of  the  cred- 
itors.   The  reasoning  is  here  applied  only  to  the  claim  of 
the  administrators  for  services.    How  far  it  might  be  ap- 
plicable to  any  other  kind  of  overpayment  we  need  not  in- 
quire.    All  that  IB  necessary  on  this  point  is,  that  the  heirs 
and  creditors  stood  in  the  same  relation  to  the  administra- 
tors ;  and  neither  were  under  any  obligation  to  pay  for 
their  fiduciary  services  by  refunding.    The  administrators 
should  have  retained  and  distributed  under  the  order  of  the 
Ck>urt.    If  they  part  with  the  assets  on  their  own  respon- 
sibility, and  thereby  commit  waste,  they  are  not  entitied 
to  relief. 

The  attorneys'  fees  claimed  stand  somewhat  different 
The  gross  sum  of  500  dollars  is  claimed  for  services  as 
administrators,  including  attorneys'  fees  paid.  There  are 
no  items  or  vouchers  given.  Besides,  there  are  vouchers 
in  tiie  evidence  for  attorneys'  fees  to  the  amount  of  65  dol- 
lars. As  tiiere  was  no  great  amount  of  litigation  prior  to 
tills  petition,  and  no  other  items  are  given,  we  must  presume 
this  covered  all  the  attorneys'  fees  in  the  case  for  which 
the  estate  was  properly  liable.  For  the  65  dollars  the  ad- 
ministrators were  already  credited*  Any  other  fees,  not 
properly  incurred  in  the  necessary  litigation  of  the  estate, 
the  administrators  must  settie  out  of  their  own  property. 

Per  Ouriam, — The  decree  is  reversed  with  costs.   Cauee 
remanded,  Sec 
X  L.  JemegcM  and  E.  B.  Orocker^  for  the  appellants. 
J.  A.  Liston,  f<»  the  appellees. 
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EWARD  V.   ThB   LaWBENOEBUBOH   and   UpPEB   M18BI8BIPPI         ^Q^* 

Railboad  Company.  £wau> 

T. 

Tbx  Law* 

The  charter  of  a  xailioad  oompaaj  contained  a  proTision  that  where  taj  per-  rbhcbbuxoh 
son  throngh  idiote  land  the  road  might  ran  should  refuse  to  relinquish  the   ^^^  VrFEU 
same,  or  when  a  contract  between  the  parties  could  not  be  made,  the  cor^     BaiuSju^' 
poration  might  gire  notice  to  a  justice  of  the  peace,  4c,  of  the  Acts,  and     Conpaby. 
the  justice  thould  inaunon  the  owner,  &c.,  and  i^point  twelye  disinterested 
men,  &c.,  who,  after  haying  taken  an  oaih,  &c,  should  yiew  the  land,  &c., 
and  after  haying  taken  into  consideration  the  adyantages  as  well  as  disad- 
yantages  the  road  might  be  to  the  same,  should  report  whether  the  penoB 
waa  cntiliied  to  damages  or  not,  Ac 

I£dd,  thai  this  proyision  was  contrazy  to  common  right,  and  should  be  strictly 
construed. 

Held,  also,  that  it  was  bapplicable  except  where  the  company  had  taken  the 
initiatiye  in  assessfaig  the  damages. 

Hdd,  also,  that  it  was  only  ^plicable  where  the  land  appioprfatod  was  part 
of  a  tract  with  which  the  road  came  in  contact. 

Ileid,  also,  that  if,  when  the  assessment  was  made,  the  road  was  not  in  contact 
with  tiie  land  taken,  the  drcamstance  that  it  had  been,  as  originally  laid 
out,  was  of  no  importance. 

Where  tiie  instructions  of  the  Court,  under  eyory  supposable  state  of  ihcts, 
are  etroneous,  the  judgment  will  be  reyersed. 

At  law,  under  the  former  system  of  pleading,  a  demurrer  was  waiyed  by 
pleading  oyer. 

APPEAL  from  the  Decaimr  Ciicnit  Ck>iirt.  Fri^if, 

June  20. 

Stuabt,  Jd — TrespaBB,  commenced  in  April,  ISdS,  mider 
the  old  practice.  Verdict  and  judgment  for  the  defendant. 
Eward  appeals. 

The  only  qnestion  sought  to  be  presented  by  counsel 
arises  under  the  sixth  plea.  The  substance  of  that  plea 
is,  that  the  location  of  the  road,  and  construction  as  lo» 
cated,  is  advantageous  to  EwarcPs  land,  to  a  much  greater 
amount  than  the  damages  complained  of,  viz.,  to  the 
amount  of  3,000  dollars.    Demurrer  to  the  plea  overmled. 

The  record  does  not  purport  to  contain  the  evidence; 
but  a  bill  of  exceptions  discloses  that  the  Court  received 
evidence  going  to  show  the  advantages  of  the  railroad 
to  EtoartPs  property,  and  that  the  admission  of  such  evi- 
dence was  objected  to  at  the  proper  time. 

Regarding  the  question  on  its  merits,  aside  from  author* 
ity,  it  does  not  seem  very  intricate.    In  plain  terms,  it  is 
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llfty  TMm,   this :  whether  one  man  can  appropriate  the  property  of 
^^^'      another,  and,  when  sued  for  compensation,  set  off  or  re- 
£wAB»      conp  the  advantages,  real  or  imaginary,  resulting  to  the 
Turn  Law-    owner  from  snch  appropriation. 

^^J"^!^^"  It  is  almost  too  trite  to  observe,  that  in  every  wdl- 
MisnMim  ordered  civil  government,  the  property  of  the  citizen  is 
CoMPAVT.  hdd  sacred*  Every  citizen  has  a  right  to  use  his  own 
property  as  he  pleases,  so  that  he  do  not  injure  that  of  his 
neighbor.  Subject  to  that  limitation,  and  to  such  boidens 
as  are  imposed  in  conmion  on  all  for  the  support  of  the 
government,  his  dominion  is  absolute.  No  person  at  cor- 
poration has  any  right  to  interfere,  even  to  confer  adTsn- 
tages,  by  the  use  of  his  property  against  his  wilL  It  is, 
however,  further  trae,  as  a  limitation,  that  private  property 
is  subject  to  be  taken  by  the  public,  or  by  persons  clothed 
with  quasi  public  powers  and  duties ;  but  then  only  upon 
a  just  money  compensation  being  made  to  the  owner. 

It  is  so  clearly  inconsistent  with  the  ri^t  of  private 
property  that  appropriation  should  be  compensated  by 
real  (x  supposed  advantages,  it  needs  only  to  be  stated  to 
be  repudiated  at  once.  That  A.  should  be  permitted  to 
take  five  of  B,^s  ten  acres  for  a  particular  use,  against  the 
will  of  the  owner,  and  in  lien  of  payment,  insist  that  the 
use  made  of  the  five  acres  taken,  rendered  the  remaining 
five  more  valuable  to  the  owner  than  the  whole  ten  weie 
before,  is  not  even  a  plausible  pretext  to  disguise  the 
plunder. 

Such  compensation  is  so  wholly  illusory — so  utterly 
subversive  of  every  idea  of  private  right — as  to  cany  its 
own  refutation.  Half  the  land  was  not  taken  for  the  bene- 
volent purpose  of  doubling  the  other  hal£  It  was  taken 
for  the  sole  benefit  of  the  appropriator.  Whether  appro- 
priated by  natural  or  artificial  persons,  can,  on  principle, 
make  no  difference.  The  only  just  measure  of  damages 
is  the  cash  value  of  the  tiling  appropriated,  without  refer- 
ence to  future,  contingent,  illusory  considerations. 

This  is  the  general  scope  of  the  reasoning  in  T%e  SUU 
V.  BeaekmOf  8  Blackfl  246,  and  the  conclusion,  adhering  to 
the  doctrine  promulgated  in  the  construction  of  the  iote^ 
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nal  improvement  act  of  1836,  is  what  logicians  call  a  non  ^i*7  '^<nn, 
sequUur.  ^°^' 


To  remedy  this  evil,  the  legislatnre,  at  the  commence-     £wabi> 
ment  of  the  second  era  of  internal  improvement,  inter-    thsLaw- 
posed  as  follows:    "In  estimating  the  damages  [for  prop-  ^^^" 
erty  taken]  no  dednction  shall  be  made  for  any  benefit  ^Miaum 
which  may  be  supposed  to  result  to  the  owner  fircnn  the    Compaht. 
contemplated  work."    1  B.  8.,  p.  422.— 2  id.  193.    But 
the  wrong  here  complained  of  was  done  long  before  this 
remedial  statute  took  effect,  and  is  not  governed  by  its 
provisions. 

In  the  case  at  bar,  the  railroad  company  claim  the  right 
to  have  the  advantages  as  well  as  the  injuries  taken  into 
consideration  in  assessing  the  damages,  under  the  express 
provisions  of  their  charter.  The  15th  section  of  the  act 
incorporating  the  company,  reads,  so  £Bur  as  it  is  material 
to  this  point,  thus : 

"That  in  all  cases  where  any  person  through  whose 
land  the  road  may  ran,  shall  refuse  to  relinquish  the  same, 
or  when  a  contract  between  the  parties  can  not  be  made, 
it  shall  be  lawful  for  the  corporation  to  give  notice  to 
some  justice  of  the  peace  in  the  county  where  the  diffi- 
culty may  occur,  that  such  fisicts  do  exist;  and  such  jus- 
tice of  the  peace  shall  thereupon  sumnran  such  owner  to 
appear  before  him  on  a  particular  day,  within  ten  days 
thereafter,  and  shall  appoint  twelve  disinterested  men  of 
the  county,  who  shall,  after  taking  an  oath  faithfully  and 
impartially  to  assess  the  damages,  if  any,  view  the  land 
and  materials,  and  after  having  taken  into  consideration 
the  advantages  as  well  as  disadvantages  the  road  may  be 
to  the  same,  shall  report  thereon  whether  such  person  is 
entitled  to  damages  or  not,  and,  if  so,  how  much,"  &c. 
Local  Lavra  1847-8,  p.  435. 

This  act  is  clearly  against  common  right,  and  must  re- 
ceive a  strict  construction,  Orr  ▼•  Baker ^  4  Ind  86.  So 
construed,  it  is  clearly  inapplicable  to  the  present  case — 

1.  Because,  to  entitle  the  company  to  its  provisions,  it 
must  appear  affirmatively  that  they  have  taken  the  initia- 
tive in  assessing  the  damages.    This  the  section  quoted 
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Mat  T«nii,  reqnlieB.    Its  jMroTisioiiB  can  only  ayail  them  in  deCmee, 

^^^'  when  they  show  a  snbetantial  compliance  on  thdr  part,  or 

EwAKo  a  waiver  of  Mich  compliance  on  the  part  of  Eward. 

Thb  Law-  2*  This  section  can  not  avail  the  company  here,hecaii8e 

*  HD  iTmm"  *^®  ®^*  ^  *^*  *^^®®  ^  ^^*  ^y  ^  person  through  whose  land 
MissiMim  the  road  mns.  The  gist  of  the  declaration  is  for  injury  to 
CoMFANT.  land  through  which  tiie  road  does  not  now  run.  This  is 
also  everywhere  apparent  in  the  course  of  evidence  and 
charge  of  the  Court,  as  shown  in  the  bill  of  exception& 
The  road,  originally  located  and  work  done  on  the  plauh 
tiff's  land,  seems  to  have  been  relocated  a  mile  or  so  from 
it.  The  suit  is  for  acts  done  under  the  first  location. 
To  admit  evidence  of  the  advantages  of  the  road  to 
Eward^  over  his  objection,  was  clearly  erroneous.  No 
such  state  of  facts  is  contemplated  by  the  charter.  It  is 
the  person  through  whose  land  the  road  may  run,  who  is 
subject  to  have  the  advantages  of  such  road  taken  into 
consideration  in  assessing  the  damages.  It  is  not  easy  to 
see  how  even  any  liberality  of  construction  could  make 
this  provision  apply  to  persons  whose  lands  lie  a  mile  and 
a  half  from  the  road.  Even  under  the  internal  improve- 
ment act  of  1836,  that  doctrine  was  expressly  repudiated. 
The  Suae  v.  Digby^  5  Black£  543.  The  land  taken  most, 
according  to  this  case,  be  part  of  a  tract  with  which  the 
contemplated  improvement  came  in  contact 

Whether  the  railroad  cotnpany  had  a  right  to  change 
the  location  of  their  road,  we  do  not  propose  to  inquire. 
But  admitting,  for  the  purposes  of  this  case,  that  they 
had,  they  were  clearly  liable  for  injuries  done  to  land, 
and  could  not  shield  themselves  under  the  provisions  of 
the  15th  section,  supra* 

The  plaintiff^  Ewardj  seems  to  have  contested  this  ques- 
tion at  every  step.  He  demurred  to  the  sirth  plea  setting 
up  that  matter;  but  the  demurrer  was  overruled*  As  the 
cause  was  tried  in  AprUj  1853,  under  the  oki  system,  his 
pleading  over  waived  the  demurrer.  The  same  point  is 
saved  by  his  objection  to  the  evidence  and  exception  to 
the  opinion  of  the  Court  in  admitting  it.  It  is  saved  also 
in  a  bill  of  exceptions  to  the  instructions  given.    The 
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ruling  of  the  Court  being  erroneons  in  this  legard,  under  ^^7  '^^*^, 
any  Bupposable  state  of  the  fiatcts,  most  for  that  error  be       I3«>6* 


reversed.    This  cause  stands  precisely  like  Murra§f  v.  JFVy,  Miixhoxun 
6  Ind.  K  371,  Joxbs. 

Haying  failed  to  render  compensation  by  their  own  act, 
under  their  charter,  the  company  is  liable  to  Etcard  in 
this  form  of  action. 

Davison,  J.,  was  absent 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  &  Scobeyj  for  the  appellant 

W.  X  PeasleCy  for  the  appellees. 


MiLLHOLLiN  i;.  Jones. 

la  an  actkm  to  reooror  the  potseasioB  of  real  eftate,  tfaa  defendant,  bj  admit- 

ting  that  he  is  the  plaintiff's  tenant,  admits  the  plaintiff's  title. 
In  an  action  to  reooyer  the  possession  of  real  estate,  the  defendant,  under  the 

B.  8. 1852,  can  not  gire  evidence  of  an  outstanding  tide  in  a  third  person, 

onder  a  general  denial  of  the  allegations  in  the  complaint 
A  defendant  who  seeks  to  defeat  a  prima  Jade  case  made  hj  the  plaintiff,  by 

proof  of  an  aflirmatiTe  fact,  must  plead  it. 
A  Terdict  will  not  be  set  aside  as  being  contrary  to  the  eridence,  where  the 

eridenoe  is  conflicting. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.      ^<*v, 

•/•Me  so. 

GooKiNs,  J.^ — This  action  was  by  Rachel  Jimes  against 
Hugh  MitthoUifL  The  complaint  alleged  that  the  plaintiff 
was  entitled  to  the  possession  of  a  tract  of  land  on  the 
first  day  of  Marchy  1864,  and  that  she  was  still  so  entitled; 
that  she  had  previously  leased  the  same  to  one  A.  &  Joneg^ 
whose  term  expired  on  said  fibrst  day  of  March;  that  b^ 
fore  that  time  he  underlet  the  premises  to  the  defendant 
for  the  residue  of  his  term;  that  the  term  having  expired, 
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Maj  Tefm,  he  keeps  the  plaintiff  oat|  reftiaing  to  Bonender  the  poe- 
^^^'      sessioDi  and  has  committed  waste  by  destroying  a  smoke- 
MiLLHOLLix  house.    She  prays  for  possetmion  and  damages. 
Joniu.  The  defendant  answered  in  a  single  paragraph,  in  which 

he  denied  that  the  plaintiff  was  entitled  to  the  possession 
of  the  land  described,  on  the  first  day  of  Mardi^  1854,  or 
that  she  was  then  entitled  to  it;  denied  any  knowledge  of 
the  letting  to  Jbnes^  but  admitted  that  he  took  possession 
of  the  farm  after  Jones  left  it;  and  aveired  that  the  plain- 
tiff had  let  the  farm  to  himself  and  one  Buckley  for  one 
year  from  March  1, 1854,  at  a  certain  specified  rent;  and 
denied  that  he  had  committed  waste  as  charged* 

Eeply  in  denial  of  the  letting  to  the  defendant  and 
Buckley. 

Verdict  for  the  plaintiff  New  trial  refused,  and  judg- 
ment 

The  appellant  complains  that  the  Court  of  Common 
Pleas  refused  to  instruct  the  jury  that  if  they  believed 
firom  the  evidence  that  Rachel  Jones  had  sold  the  land  to 
John  Quickj  and  he  was  to  have  the  possession,  she  was 
not  entitled  to  recover  the  possession  of  the  premises. 

This  instruction  was  rightly  refused.  The  plaintiff^s 
title  was  admitted  by  the  answer,  by  the  averment  that 
the  defendant  was  in  as  her  tenant ;  nor  did  the  answer 
contain  any  allegation  that  the  plaintiff  had  sold  to  Quick. 
But  if,  under  the  defendant's  denial  of  the  plaintiff's  right 
to  the  possession  on  the  first  of  Morch^  1854,  an  issue 
arose  similar  to  the  general  issue  in  ejectment,  still  we  are 
of  the  opinion  that  under  the  present  code  of  practice, 
which  requires  the  parties  to  allege  specifically  the  facts 
which  constitute  the  cause  of  action  or  defence,  an  out- 
standing title  can  not  be  given  in  evidence  under  a  gene- 
ral deniaL  If  the  plaintiff  shows  a  prima  facie  case,  which 
the  defendant  seeks  to  defeat  by  an  affirmative  fieust,  he 
must  plead  it.  The  answer  must  contain  '^a  statement  of 
any  new  matter  constituting  a  defence,"  &c.  2  E.  8.  39, 
S.56. 

There  b  another  reason,  if  it  were  needed,  why  the  in- 
struction should  not  have  been  given.    If  the  plaintiff  had 
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sold  the  land  to  Quiekj  she  had  no  donbt  a  good  reason   ^^7  T^wm, 
for  tnming  the  defendant  out,  so  that  she  might  deliver       ^^^* 
the  possession  to  her  vendee.  DnroMAK 

The  verdict  is  complained  of  as  contrary  to  the  cvi-      k»xxt. 
dence.    The  evidence  is  conflicting;  hence  we  can  not 
disturb  it 

Per  Cwriam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

R.  A.  Chandler  J  for  the  appellant 
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DiNGMAN  t;.  Kellt. 

A  lease  which  did  not  ascertain  the  premises  demised,  held  to  be  roid. 

APPEAL  from  the  Miami  Circuit  Court  /Wdby, 

GooKiNs,  J. — This  weui  an  action  for  breach  of  covenant 
brought  by  Kelly  against  Dingmany  upon  a  written  guar^ 
anty  by  Dingman  under  seal,  that  one  Jewett  should  per- 
form the  covenants  contained  in  a  lease  between  £!?%,  as 
landlord,  and  Jewett^  as  tenant  There  was  a  trial  by  the 
Court,  finding  for  the  plaintiff,  new  trial  refused  and  judg- 
ment 

The  first  question  made  by  the  appellant  is,  that  the 
lease  between  Kelly  and  Jewett  was  void  for  uncertainty, 
because  it  did  not  describe  the  farm  let  by  Kelly  to  JewetL 
The  lease  is  drawn  in  proper  form,  and  states  that  in  con- 
sideration of  the  yearly  rent  and  covenants,  &c.,  said  Kelly 
*had  leased,  demised  and  to  farm  let  to  Jewett^  all  the  mes- 
Aiage  and  tract  of  land  situate  in  the  county  of  Wabash 
and  state  of  LidianOy  viz.:  *  *  *  together  with  all  the 
buildings,  improvements  and  appurtenances,  &c.  Then 
follow  Various  covenants  by  both  parties,  as  to  the  manner 
of  enjoyment,  payment  of  rent,  &c.  It  is  signed  and  sealed 
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liar  Tem,  by  the  parties,  and  the  defendan^B  gaaianty  ib  appended 
^^^*  but  there  ia  nothing  in  the  latter  to  supply  the  defect  appa- 
KxLLBE     rent  in  the  lease.' 

FisasB.  ^^  ^6  of  the  opinion  that  the  lease  was  wholly  Yoid 
for  uncertainty.  If  such  a  defect  can  be  supplied  by  parol 
proof,  the  statute  of  firauds  is  of  no  avaiL  The  proof 
would  more  than  alter  or  vary  the  terms  of  a  deed:  it  would 
make  one,  which,  independent  of  such  proof,  oould  ha^e 
no  operation  whatever.  For  the  erroneous  admission  of 
the  lease  in  evidence  against  the  defendant's  objection,  a 
new  trial  should  have  been  granted. 

This  point  is  decisive  of  the  case,  and  showB  that  the 
action  can  not  be  maintained.  It  is  therefore  unneces- 
sary to  examine  the  other  errors  assigned. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
A.  A.  Cole  and  EL  P.  Biddkj  for  the  appellant. 
D*  M.  Coxy  for  the  appellee. 


Keller  v,  Fisher. 


Couiti  of  equity  do  not  generaQy  view  time  as  being  of  the  essence  of  *  cob- 
tract,  unless  it  appears  from  its  terms,  or  from  tiio  condnct  of  tiie  paitiei. 
that  it  was  their  design  to  make  it  so. 

A,  agreed,  bj  writing,  to  sell  to  B,  part  of  a  tract  of  land  described  iheaa, 
for  the  snm  of,  &c.,  payable  one-half  in  thirty  da3r8  from  the  date  tiieieo( 
and  the  balance  in  one  jear,  the  deed  to  be  executed  when  the  first  pajment  / 
should  be  made,  and  <he  other  payment  to  be  secured  by  lien  on  the  preaissB. 
.  At  the  end  of  six  days  after  the  first  payment  became  dne,  an  agent  of  B.'t 
tendered  the  same ;  but  A,  refused  to  receiyo  it,  on  the  ground  that  the  tea* 
der  was  too  late.  It  did  not  appear  whether  the  agent  had  anthorify  to  exe- 
cute a  mortgage  or  lien  to  secure  the  last  payment.  In  a  suit  bj  B.  Ibr  spe- 
cific perfoimancfr— 

Mdd,  that  the  tender  was  in  time. 

ffeid,  also,  that  A.  baying  placed  liis  refusal  on  ike  ground  tliat  the  tender  wm 
too  late,  the  inquiry  whether  the  agent  liad  authority  to  execute  thq  mort- 
gage or  Uea  was  unimpoitant 
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APPEAL  from  the  Clark  Ciicoit  Court.  ^y  I'^rm* 

GooKiNS,  3. — This  action  was  brought  by  Fisher  against  ^^^' 
Keller  on  the  10th  day  of  Febrwufy^  1853,  to  enforce  the  Xsixsb 
specific  execution  of  the  following  contract ;  Fisbbk. 

^  The  undersigned  hereby  agrees  to  sell  to  EUwood  Fish*  Fridav, 
er  the  one  twenty-fourth  part  of  the  strip  of  land  on  the  J^f*^  ^• 
Ohio  river  extending  from  the  town  of  Jeffersonville  to  the 
lower  basin,  below  the  fedls  of  said  riveri  at  the  rate  of 
10,000  dollars  for  the  whole,  payable  one-half  in  thirty  days 
from  date,  the  balance  in  one  year.  Deed  to  be  made 
i^iien  first  payment  is  made,  the  other  payment  to  be  se* 
cured  by  lien  on  the  premises.  Jeffersamnllej  September 
25,1848.     a  J.  Keller.'' 

The  complaint  alleges  that  on  the  day  or  the  day  fol* 
lowing  the  time  fixed  by  the  contract,  he  offered  to  make 
the  first  payment,  provided  said  Keller  would  convey  said 
property  to  him,  and  that  he  ofifered  to  perform  the  other 
stipulations  of  the  contract  to  be  by  him  performed,  but 
that  KeUer  refrised  to  convey*  The  complaint  states  that 
afterwards  the  parties  agreed,  that  in  considemtion  that 
the  pkdntifir  would,  by  a  certain  day,  pay  the  sum  of  500 
dollars,  the  amount  of  the  principal  and  interest  of  said 
purchase-money,  he  would,  at  the  time  of  such  payment, 
convey  said  land  to  the  plaintifi*.  He  alleges  that  on  the 
appointed  day,  he  tendered  said  sum  of  500  dollars  to  Kel* 
lery  and  requested  him  to  execute  said  deed,  which  he  re- 
frised. The  money  averred  to  have  been  tendered  was 
brought  into  Court 

A  demurrer  to  the  complaint  waa  overruled,  and  the  de- 
fendant answered,  denying  its  allegations. 

The  Court  trying  the  cause  found  for  the  plaintiffs,  over^ 
ruled  a  motion  for  a  new  trial,  and  adjudged  that  the  de- 
fendant should  convey  the  property  to  the  plaintifl^  and  in 
default  thereof,  that  it  be  conveyed  by  a  commissioner. 

The  contract  was  given  in  evidence,  which  appeared  to 
have  been  recorded  November  1, 1848. 

One  Moore  testified  that  a  few  days  after  the  time  of 
payment  mentioned  in  the  conlaract,  and,  as  he  believed, 
the  day  before  it  was  taken  to  the  recorder's  ofiice,  an  agent 
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May  Term,    of  the  plaintiff  made  a  tender  to  the  defendant  of  gold 
^0^'      coin  in  a  bag,  and  stated  that  be  wished  to  make  the  first 
KsLLBB     payment  on  the  contract^  offering  to  count  the  money. 
FisiBBB.      The  defendant  told  him  lie  would  waive  the  counting;  that 
the  tender  was  too  late;  and  he  lefiised  to  receive  it.     Wit- 
ness did  not  know  that  the  plaintiff's  agent  had  any  au- 
thority to  execute  a  mortgage  or  lien  to  secure  the  last  pay- 
ment.   Nothing  was  said  about  it. 

The  defendant  was  sworn  as  a  witness,  who  gave  as  a 
reason  for  refusing  the  plaintiff's  tender,  and  for  declining 
to  execute  the  deed,  that  after  the  making  of  the  written 
eontract,  the  plaintiff  had  verbally  agreed  with  him  to  pnr> 
chase  the  interest  of  his  sister  in  the  same  property,  which 
he  held  in  trust  for  her,  and  because  the  jdaintifi^s  offer  did 
not  include  that  interest,  he  declined  it.  There  was  other 
evidence,  which  did  not  materially  vary  the  case,  among 
which  was  a  complaint  filed  by  the  defendant  against  the 
plaintiff,  for  the  purpose  c^  setting  aside  said  contract;  but 
at  what  time  that  suit  was  coptimenoed  the  record  does  not 
show. 

The  defendant's  objection  to  the  performance  of  this 
contract,  can  not  prevail  Courts  of  equity  do  not  gene- 
rally view  time  as  being  of  the  essence  of  the  contract, 
unless  it  appear  from  its  terms,  or  firom  the  condnct  of  the 
parties,  that  it  was  their  design  to  make  it  so.  Li$Uon  v. 
PdUs,  5  Black£  a96.—Brum^ld  v.  Palmery  7  id.  237.— Euh 
ing  V.  Grouse  J  6  Ind.  R.  812.  We  may  say  of  this,  as  was 
said  by  Dewey ^  T^  in  Brumfield  v.  Palmer,  that  there  is  no- 
thing in  the  contract  which  shows  that  the  parties  consid- 
ered the  particular  day  on  which  the  first  payment  was  to 
be  made  and  the  deed  executed  material  These  acts  were 
to  be  done  on  the  2cHh  of  October,  and  the  vendee  tender- 
ed the  first  payment  on  the  31st  of  that  month,  six  days 
after  the  time.  The  case  of  Ewing  v.  Grouse,  supra,  is  one 
in  which  time  was  held  essential,  both  by  the  contract  it- 
self and  the  conduct  of  the  parties.  The  instrument  con- 
tained a  stipulation  by  the  purchaser,  that  if  he  did  not 
pay  promptly,  the  100  dollars  paid  on  the  contract  should 
be  considered  as  forfeited,  and  all  obligation  on  the  part  of 
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tiie  vendor  null  and  void.    The  condnct  of  the  parties  in   May  Tenn, 
reference  to  this  condition  was  sixonger  to  show  the  time      ^^56. 
essential  than  the  stipnlation  itself,  and  taking  both  toge*  Thb  Boaxd 
ther,  we  held  that  the  vendor  was  not  bound  to  convey.      siombbs,  &e. 

That  the  agent  of  Fisher  is  not  shown  to  have  been  em-  ^^^ 
powered  to  execute  a  mortgage  at  the  time  of  the  tender 
of  the  money,  is  of  no  consequence.  Keller  did  not  put 
his  refusal  on  that  ground;  but  on  the  ground,  as  testified 
by  Moore^  that  the  tender  was  too  late;  or,  as  testified  by 
himself,  that  the  ofier  did  not  embrace  a  purchase  of  his 
sister's  interest,  in  respect  to  which  there  was  no  valid  ob- 
ligation. Keller  waived  the  counting  of  the  money,  de- 
claring that  he  would  not  receive  it.  He  was  to  execute  a 
deed  also,  which  he  refused  to  do.  Under  these  circum- 
stances, the  offer  to  execute  a  mortgage  by  Fisher  would 
have  been  an  idle  ceremony,  which  the  law  does  not  re- 
quire. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  T.  Otto  and  A.  Loveringy  for  the  appellant. 

0.  Dewey y  for  the  appellee. 
# 


t  • 

The  Board  of  Commissioners  of  Jackson  County  v. 

Kino. 

It  is  ^  duty  ot  the  board  of  oommfeBionen  of  a  coiintj,  under  the  B.  S.  185S, 
to  fiinush  liid  for  the  leoorder's  office. 

APPEAL  from  the  Jackson  Circuit  Court  ^^. 

Oookins,  J. — The  question  involved  in  this  case  is,  whe* 
ther  the  board  of  commissioners  of  a  connty  is  required  to 
furnish  fuel  for  the  recorder's  office.  On  the  trial  of  the 
cause  in  the  Circuit  Court,  the  jury  were  instructed  that 
^  a  just  construction  of  the  act  establishing  the  office  of 
Vol.  VIL— 46. 
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May  Term,   county  recorder  reqtiires  the  county  board  to  fiunifih  that 
^^^'      officer  with  necessary  fuel  for  business  hours.'*     Under  this 
Thk  BoABB  instruction  the  jury  allowed  the  claim. 
BiovsM,  fto.       The  1  R.  S.,  p.  101,  6. 1,  provides  that  no  money  shall 
1^^       be  drawn  firom  the  treasury  of  any  county,  except  by  au- 
thority of  law.     The  appellants  insist  that,  as  there  is  no 
express  provision  for  furnishing  fuel  to  the  recorder's  office, 
tiie  board  is  prohibited  by  the  above  section  firom  supply* 
ing  it    There  are,  however,  other  statutory  provisions 
which  bear  upon  the  subject     The  1  R.  S.,  p.  227,  s.  13, 
requires  the  commissioners  to  allow  all  accounts  charge* 
able  against  the  county,  not  otherwise  provided  for ;  and 
the  16th  section  of  the  same  act  provides  that  the  conunis- 
sioners  shall  cause  a  court4iou8e,  jail,  and  public  offices 
for  the  clerk,  recorder,  treasurer  and  auditor  to  be  erected 
and  furnished,  and  that  such  offices  shall  be  occupied  by 
the  officers  respectively. 

Public  offices  do  not  belong  to  the  officers  who  hold 
them,  but  to  the  people,  of  whom  the  officer  is  but  a  ser- 
vant  The  recorder's  office,  especially,  is  one  very  near  to 
the  .great  mass  of  the  people,  and  in  which  they  httve  busi- 
ness, probably,  every  day  of  the  year,  for  the  examination 
of  the  records,  to  see,  when  buying  or  selling  lands,  that 
they  are  getting  or  giving  good  titles.  Every  man  who 
buys  is  chargeable  with  notice  of  the  contents  of  those  re- 
cords. The  recorder  has  no  right  to  carry  them  away,  and 
keep  them  at  his  own  fireside;  and  the  fiimbhing  of  the 
office  with  fuel  is  as  much  for  the  accommodation  of  the 
citizens  as  for  that  of  the  recorder.  If  a  citizen  of  Jackson 
county  were  to  visit  the  recorder's  office  on  a  very  cold  day, 
to  examine  its  records,  and  should  find  no  fire,  we  doubt 
whether  he  would  consider  the  office  properly  "furnished" 
as  the  law  requires. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
instruction  complained  of. 

Per  Curiam, — The  judgment  is  afiirmed,  with  1  per  cent 
damages  and  costs. 

W.  T.  Otto  and  X  &  DaviSj  for  the  appellants. 

R.  Oratcfordf  for  the  appellee. 
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May  Tenn, 


Gbiffith  v.  The  State. 


1856. 


Griffith 

APPEAL  from  the   La   Orange   Coxat  of  Common  thb  State. 

Pleas,  Fridatf, 

Per  Cwriam. — The  judgment  in  this  case  is  reversed,  for    "^""^  ^* 
the  reasons  given  in  Spencer  v.  The  State^  5  Lid.  R.  41,  the 
questions  arising  in  each  case  being  similar.     See,  also,  Si- 
mingtan  v.  The  State,  id.  479. 

A.  Ellisony  for  the  appellant. 
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AN  INDEX 

TO    THE    PRINCIPAL    MATTERS 

CONTAINED   IN   THIS  VOLUME. 


ABATEMENT. 

See  ATTAOHJCXirTy  2, 8. 

A  party  should  ayail  lumself  of  matter  in 
aiMtement  at  the  eariiest  opportanity. — Col- 
lm$r.NuM8,  447 

ACCOMPLICE. 

The  evidence  of  an  acoomplioe  should  be  eare- 
Mly^  Bcnitinized  by  the  Court  and  jury ;  yet 
the  jury  may  convict  upon  such  evidence, 
even  though  it  be  unsupported  by  any  cor- 
roborating testimony  .—^todtiii^  v.  The  StaU, 

826 

ACTION. 
See  CiTT. 

1.  The  filing  of  a  declaration  is  not  the  com- 
mencement of  a  suit— 7^  State  v.  Clark 
et  al.,  468 

2.  In  actions  er  delicto,  where  the  plea  was  not 
guilty^  the  right  of  action,  at  tbe  common 
Uw,  did  not  snnrivo  the  death  of  the  wrong- 
doer, and  the  B.  8.  1843  conformed  to  the 
common  law  rule. — Gtmbd  v.  Smidth,    627 


ADMINI8TBAT0BS. 

Sea  ExscuTOBS  akd  ADXiviBTBATona. 

ADVERSE  POSSESSION. 

See  bnsuDBB. 

The  possession  of  land  by  the  person  who  was 
the  owner  when  it  was  listed  and  assessed 
for  taxes,  or  bjr  those  claiming  under  him, 
is  not  necessarily  adverse,  so  as  to  render 
the  transfer  of  the  title  by  a  tax  purchaser 
to  a  third  person  void. — BiSaJor  v.  Bmeh, 

232 


AMIDAVIT. 

See  AMSirDmNT.  Assault  avd  Battbrt. 
Cbimikal  Law,  1, 2, 9, 11, 18.  ITbbbt,  2. 
Highway,  2,  4.    Pbactiob,  8,  10.    Vb- 

BUB. 

AGENCY. 

1.  When  it  is  sought  to  chaige  one  for  the  act 
of  a  special  and  not  a  genml  agent,  it  must 
be  shown  that  the  act  done  was  within  the 
scope  of  the  agency.^-iHirftsy  v.  Morrieon 
et  at.,  356 

2.  If  the  agent,  after  his  authority  has  been 
revoked,  still  continues  to  act  within  the 
scope  of  the  a^ncy,  and  it  is  sought  to 
duurge  the  prinapal  for  his  acts,  the  burden 
of  proof  is  upon  the  principal  to  show  that 
the  asency  was  tennmated  before  the  acts 
were  done.  Rid, 

8.  If  one  permit  another  to  hold  himself  out 
to  the  worid  as  his  apent,  he  thereby  adopts 
his  acts,  and  will  be  bound  to  a  person  wno 
gives  cxedit  to  him  as  such  agent.  Bnd. 

4.  A  subscription  of  stock  to  a  turnpike  com- 
pany, made  by  an  agent,  in  the  name  of  the 
principal,  without  proper  authority,  will  bind 
the  latter,  if  he  subsequently  ratifies  it.-* 
Jonee  etal,Y.The  Milton,  (re..  Turnpike  Co., 

647 

6.  The  JeffereonvHU  Ateodatum,  a  eorporadon, 
being  indebted  to  ^.,  as  the  assignee  of  oer* 
ta^in  daims  against  mem,  and  having  a  d^ 
cree  of  foreclosure  against  certain  reafestate, 
passed  an  order  that,  to  carry  out  tiie  inten- 
tion of  the  company  to  make  a  final  settle^ 
ment  of  their  affain.  said  real  estate,  ftc., 
should  be  placed  in  the  hands  of  A,  and  £., 
for  the  purpose  of  settling,  first,  tlie  amount 
due  to  A,,  and  then  the  other  liabflities  of 
the  association,  subsequently  accounting  to 
the  board  for  the  baUmoe.  A.  bid  off  the 
land  in  the  name  of  himself  and  B.,  at  the 
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Mk  npon  fbredorare,  bat  the  aheriff,  br  tlie 
direction  of  the  assodadon,  oonTeyed  the 
Und  to  B,  only.  At  the  time  the  land  waa 
bid  off,  A.  also  held  a  decree  of  foredoeore 
npon  a  mortgage  of  other  land,  bj  assign- 
ment, and  the  covenant  of  the  association 
for  the  remoYal  of  the  incumbrance  thereof. 

Held,  that  the  order  of  the  board  did  not 
confer  upon  A.  a  power  coupled  with  an  in- 
terest in  the  land  old  off  by  him. 

Ileldf  also,  that  A.  had  no  authority  to  bid 
off  the  land  in  the  name  of  himself  and  B., 
and  that  the  purchase  could  not  bind  the 
company  unlenfl  afterward  confirmed  by 
Uicm. — The  JeffersonvUU  Attociation  et  al.  T. 
Fisher,  699 

6.  A  power  coupled  with  an  interest  is  created 
by  an  instrument  which  rests  the  title  to  the 
subject  of  the  agency  in  the  agent,  in  such 
a  manner  that  he  may  execute  the  power  in 
his  own  name.  Und, 

7.  In  the  case  of  a  naked  power,  the  death  of 
the  principal  puts  an  ena  to  it,  but  if  by  tit- 
tno  of  the  power  the  tide  to  the  thing  has 
passed  to  toe  agent,  it  is  ineyocahle  either 
by  the  death  or  act  of  the  principal.      Ibid. 

8.  It  is  not  the  name  ^ren  to  an  agent,  but 
the  acts  he  is  authonied  to  do,  which  deter- 
mine the  extent  of  his  anthori^.  ibid, 

AGENT. 
See  AoBKCT. 

AUMOlfT. 

iS<!e  DiTORCE,  9. 

ALLEYS. 
See  SrsKBTa  An  Ajllxts. 

AMENDMENT. 

See  Attachirht,  6.    Ikfosxatiok,  1. 

The  amendment  of  an  affidavit  in  support  of 
a  continuance  is  not  allowed  after  the  mo- 
tion to  continue  has  been  decided. — ZVts- 
kia  r.  The  State,  338 

ANIMALS,  DOMESTIC. 

1.  The  owner  of  domestic  animals  not  natu- 
rally inclined  to  commit  mischief,  as  cows, 
oxen,  and  the  like,  is  not  liable  for  any  in- 
jury committed  by  them  to  the  person  or 
personal  property,  unless  it  can  oe  shown 
that  he  previously  had  notice  of  their  mis- 
chievous propensity,  or  that  the  iigury  was 
attributable  to  some  neglect  on  his  part — 
Page  ei  al,  v.  HoUingtworth,  317 

9.  But  as  the  propensity  of  such  animals  to 
rove  is  natnial  and  notorious,  the  owner  is 
bound,  at  his  peril,  by  the  common  law,  (and 
the  rule,  as  a  general  one,  is  applicable  in 
this  state,)  to  confine  them  on  his  own  land ; 


and  if  they  escape  and  commit  a  trespass  on 
tiie  land  of  another,  unless  through  the  de- 
ibct  of  fences  whidi  the  latter  ou^t  to  im- 
pair, the  law  deems  the  owner  himself  a  tres- 
passer, and  holds  him  liable,  though  be  had 
no  nodce  in  &ct  of  such  propensity.      Ibid. 

APPEAL. 


Bill  op  ExcxFTi02rs, 
Highway,  1  to  5,  10, 


:  Se8  Appbal  Bokd. 
!     9.    Chanobbt,  1. 

I        11.      IVPAVT,  1,9. 

,  1.  If  a  party  to  a  judgment,  under  the  R.  S. 
1859,  prosecutes  to  final  determination  an 
action  in  the  Court  where  the  judgment  was 
i     rendered  for  a  review  of  the  proceSedingB  np- 
on which  the  judgment  was  founded,  hie  can 
'     not  afterward  prosecute  an  appeal  from  the 
'     same  judgment  to  the  Supreme  Court. — 7^ 
Indiana  Mutual  Fire  Intwrance  Co.  v.  Rout- 
\     ledge,  95 

9.  A  suit  havine  been  dismissed  on  the  defend- 
ant's motion,  by  the  Court  of  Common  Pleas, 
the  plaintifis  caused  an  exception  to  the  dis- 
missal to  be  noted  at  the  end  of  the  record 
entry ;  but  the  grounds  of  objection  were  not 
specified,  nor  did  the  plaintiffs  take  a  bill  of 
excei)tions.  Udd,  under  the  B.  S.  1859, 
that  an  appeal  would  not  lie. — Engard  etjtf. 
T.  Fraxier,  154 

3.  The  appeal  provided  for  in  criminal  cases 
by  section  148,  p.  381,  9  R.  S.  1859,  takes 
the  place  of  a  wnt  of  error,  and  will  lie  only 
in  cases  in  which  writs  of  enor  were  for- 
meriy  the  appropriate  remedy. — Farrtl  v. 
The  State,  345 

4.  The  word  judgment,  as  used  in  said  section, 
has  reference  to  a  final  judgment  onlr. 

Ibid. 

5.  A  pud|i;ment  was  set  aside  at  the  term  at 
which  It  was  rendered,  on  the  defendants' 
motion,  on  the  ground  that  they  had  received 
no  actual  notice  of  the  suit,  &c;  and  the  ca^ 
was  left  standing  on  the  complaint.  Before 
anrv  further  pro^edings  were  had,  the  plain- 
tiff prosecuted  an  appeal  to  the  Supreme 
Court.  Hdd,  that,  under  the  B.  S.  1859, 
the  fwpeal  would  not  lie.*-BhijiAajii  t.  The 
Fort-  Wagne,  ^.,  RaShroad  Co,,  594 

6.  An  appeal  win  lie,  under  tiie  B.  8.  1859, 
from  an  order  or  judgment  upon  a  writ  of 
habeae  oorpua,  whether  made  in  term  or  va- 
cation, and  without  the  filing  of  a  bond. — 
NidioU  V.  ComeUus,  611 

APPEAL  BOND. 

In  a  suit  before  a  justice  of  the  peace,  un- 
der the  B.  8.  1843,  the  defendant  having 
pleaded  a  setK>ff,  recovered  a  judgment 
against  the  plaintiff.  The  plaintiff,  having 
executed  an  appeal  bond,  conditioned  as  pre- 
scribed by  tiie  statute,  took  an  tippetl  to  the 
Circuit  Court,  where  he  dismissed  the  ac- 
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tion.    The  defencUmt  tfaea  iastkiited  suit 

against  him  aad  hU  snretjr  upon  the  appeal 
bond. 

Held,  that  after  the  appeal  to  tiie  Circoit 
Court,  the  cause,  for  the  purposes  of  trial 
and  final  acyadication,  was  there  de  novo,  as 
if  it  had  h^en  commenced  in  the  Circuit 
Court. 

B(ld,  also,  that  the  plaintiff  had  tho  riffht 
to  dismiss  the  suit  appealed,  and  that  the  ms- 
missal  operated  to  avoid  the  proceedings  be- 
fore the  justice. 

Held,  aUo,  that  the  obligors  in  the  appeal 
bond  were  estopped,  in  ue  salt  instituted 
upon  it,  from  denying  that  the  appeal  .had 
been  taken. 

Held,  also,  that  the  dismissal  of  the  suit 
operated  as  a  breach  of  the  condition  to  pro- 
secute the  appeal  with  effect. 

But,  held,  that  the  failure  to  prosecute,  &c., 
could  not  entitle  the  obligee  to  more  than 
nominal  dama^^s,  unless  special  damages, 
arising  immediately  from  tne  breach,  were 
alleged  in  the  complaint  and  prored  on  the 
trial. 

Held,  also,  that  an  instruction  of  the  Court, 
that  the  measure  of  damages  should  be  the 
amonnt  of  the  judgment  described  in  the 
transcript,  with  interest  from  its  date,  was 
erroneous. — Reeves  et  al.  t.  Andrews,       S07 

ABBITRATION. 

1.  The  power  of  an  arbitrator  or  referee  ex- 
pires with  the  return  of  the  award  or  report 
mto  Court,  and  the  report  can  not  afterward 
be  altered. — The  Indiana  Central  Railway 
Co.  y.  Bradlaf  el  al.,  49 

2.  A  referee  having  made  his  report  to  the 
Court,  in  favor  of  the  plaintiff,  the  defend- 
ant, more  than  two  months  afterward,  Aled 
a  package  of  papers  in  the  Court,  as  con- 
taming  the  evidence  which  was  given  before 
the  rmree.  The  affidavits  of  the  persons 
who  took  down  the  evidence  were  also  i>ro- 
dnoed,  alleging  that  it  contained  substantial- 
ly all  that  was  given.  Held,  that  the  pack- 
age was  no  part  of  the  report,  and  that  it 
was  not  admissible  to  impeach  it.  Ibid, 

S.  The  result  of  a  trial  hj  jury  is  called  a  ver- 
dict ;  by  the  Court,  a  finding ;  by  arbitrators, 
an  award ;  and  by  a  referee  or  referees,  a  re- 
port. Ibid. 

4.  The  report  of  a  referee,  by  the  R.  S.  1852, 
stands  precisely  like  a  verdict  or  finding. 

Ibid. 

5.  Such  report  is  in  the  nature  of  a  special  ver- 
dict, if  tne  facts  proved  are  embodied  in  it ; 
but  if  the  result  only  is  reported,  without  the 
facts  or  reasoning  of  the  referee,  it  then  par- 
takes of  the  nature  of  a  general  verdict,  and 
stands  as  such.  Ibid. 

6.  A  referee,  by  the  R.  S.  1852,  need  not  state 
the  facts  found  by  him,  and  the  conclusions 


of  law  thereon,  sepatalely,  miless  required 
80  to  do  by  the  parties.  Ibid. 

7.  A  general  submission  of  a  cause  to  a  refe- 
ree, involves  a  submission  of  the  law  and 
the  fects;  and  the  award  can  only  be  im- 
peached for  the  causes  allowed  by  the  stat- 
ute. Ibid, 

8.  The  party  affainst  whom  an  award  is  made, 
can  only,  under  the  R.  S.  1852,  assign  three 
causes  against  the  rendition  of  judgment 
thereon:  1.  That  tho  award  was  obtauied 
by  frfuud,  corruption,  partiality,  or  otiier  un- 
due means,  &c.  2.  That  the  arbitrator  im- 
projMrly  refused  a  continuanoe,  or  excluded 
pertinent  and  material  evidence,  or  was  guil- 
ty of  other  misconduct  prejudicial  to  the 
rights  of  tiie  party.  8.  That  tiie  arbitrator 
exceeded  his  powers,  or  so  imperfectiy  exe- 
cuted them  that  a  final  award  on  the  subject 
matter  submitted  was  not  made.  ibid. 

9.  An  award  that  one  of  the  parties  to  the  sub- 
mission shall  pa^  so  much  to  the  creditor  of 
tiie  other  party  is  good ;  and  a  suit  may  be 
maintained  by  the  creditor  for  the  sum 
awarded.— iScaarce  v.  Scearce,  286 

10.  The  circumstance  that  the  party  directed 
to  pay  such  sum  4s,  bv  virtue  of  an  assign- 
ment, the  trustee  of  me  advene  party  for 
tiie  benefit  of  his  creditors,  does  not  moke  a 
demand  of  the  sum  awarded  necessary  be* 
fore  suit  brought  Ibid. 

1 1 .  An  award,  by  the  common  law,  to  be  valid, 
must  have  been  concurred  in  by  all  the  arbi- 
trators.—7%e  J^enonvUk  RaUroad  Co,  v. 
Mounts,  669 

12.  Under  section  5  of  "  an  act  for  the  benefit 
of  the  Ohio  and  Indiana^pdUs  Railroad  Com- 
pany," &c.,  (Local  Laws  1849,  p.  864,)  there 
can  be  no  valid  award  where  afi  tiie  arbitra- 
tors have  not  agreed  thereto.  Ibid. 

13.  The  auestation  of  an  award  by  a  witness 
was  essential,  under  tiie  R.  S.  1843,  to  its 
validity.  '  Ibid. 

14.  One  of  the  arbitmton  was  not  present 
when  an  award  was  agreed  n])on,  nor  noti- 
fied of  the  meeting  at  which  it  was  made. 
Hdd^  under  the  R.  8. 1843,  that  tiie  award 
was  mvalid.  Ibid. 

15.  The  general  statute  of  1843  ooneeming  ar- 
bitrations, and  the  fifUi  section  of  "an  act 
for  the  benefit  of  the  Ohio  and  Indianapolis 
Railroad  Company,"  &c,  above  mentioned, 
can  not  be  taken  m  pari  materia.  Ibid. 

16.  Arbitrators  chosen  under  the  section  last 
mentioned,  having  reported  to  the  Circuit 
Court  tiiat  they  were  unable  to  agree,  ftc., 
hdd,  that  their  duties  terminated  witii  such 
report,  and  that  they  could  not  afterward 
proceed  to  make  an  award.  Ibid. 

17.  In  a  suit  upon  a  void  award,  made  under 
said  section,  the  defendant  is  not  estopped 
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from  dMiTliiff  its  Tiliditj  by  not  hftTingrap- 
pealed  dmretrom.  lUd. 

ARBITRATOR. 

See  Arbitbatioh. 

ASSAULT  AND  BATTERY. 

See  Costs,  1. 

Proseontioii  for  an  sssiiilt  and  batteiy,  before 
A  justice  of  the  peace  of  Elkhart  oonnty. 
The  defendant  haying  been  convicted  and 
fined,  took  an  appeal  to  the  EUAari  Common 
Pleas.  The  renne  was  then  changed,  upon 
his  application,  to  the  La  Grange  Common 
Pleas,  where  he  was  conTided,  &c 

Hdd^  that  in  the  Conrt  of  Common  Pleas 
no  infonnation  was  neoessaiy.  nor  anr  other 
affidavit  than  the  one  filed  before  the  jus- 
tice. 

Hdd^  also,  diat  the  La  Crnmge  Common 
Pleas  had  jurisdiction  of  the  caose-^/Voft 
T.  The  State,  625 

ASSESSMENT  OF  DAMAGES. 
See  Pilots,  S.  Railroad  Compakt,  19. 

ASSIGNMENT  OF  ERRORS. 

1.  A  eeneral  assignment  of  errors  is  bad. — The 
ImJ^pendenee,  jx.,  Pkutk  Boad  Cb.  T.  Dohi, 

2.  It  was  assigned  for  error  in  a  cause,  that  the 
Court  erredin  refusing  to  ^;rant  a  new  trial; 
but  the  eyidenoe  was  not  m  the  record,  nor 
was  a  special  case  made,  under  s.  347,  S  R. 
S.,  p.  116.  UeUi,  that  so  fiur  as  related  to 
the  eridence,  no  notice  could  be  taken  of  the 
assignment.  Ibid. 

3.  An  assignment  of  errors  was  as  follows : 
The  Court' erred  in  instructing  the  jury,  and 
also  in  refusing  to  instruct  them.  Ueia,  that 
the  assignment  wu  not  a  special  one.    JUd. 

4.  Errors  relied  upon  for  the  rerersal  of  a  judg- 
ment, must,  under  the  R.  S.  1852,  be  as- 
signed specificaUy.^Atfli6atf  ▼.  Sloee,      589 

5.  Errors,  by  the  R.  S.  1852,  are  to  be  assifloed 
of  matters  of  law  only.  Rid, 

ASSIGNMENT  OF  GOODS. 
See  Fraud. 

ASSUMPSIT. 
See  Ybhdox  avd  Pukohaubb,  5. 

ATTACHMENT. 

See  Etidbkgb,  1.  Plbadiko,  21. 

1.  The  written  undertaking  required  to  author- 
ise the  issuinff  of  a  writ  of  attachment,  may. 


under  the  R.  S.  1852.  be  executed  by  a  surety 


aloiie.-^CAaireA  sT 


»s.  be  executed  by  a  surety 
Of.  T.  Dnaimmta,  17 


2.  The  defendant  In  attadmieBt,  after  s^ipear- 
Unoe,  may,  by  the  R.  S.  1852,  move  to  quash 
the  attacoment ;  but  for  matter  not  appear- 
ing on  the  fooe  of  the  proceedings,  he  should 
plead  in  abatement— CUiEuu  r.NidioU,  447 

3.  In  a  proceeding  In  attachment,  commenced 
before  a  justice  of  the  peace,  founded  upon 
the  aUegatMu  of  the  ctefimdant's  non-resi- 
dence, Se  defendant,  after  an  appearance  to 
the  action,  a  continuance  by  agreement,  a 
trial,  an  appeal  to  the  Common  Pleas,  and 
another  continuance,  moyed  that  the  attach- 
ment should  be  quashed  and  the  suit  dis- 
missed, on  the  ground  that  when  the  suit  was 
commenced,  he  was  a  resident  of  the  countr 
where  it  was  brought. 

HM,  that  the  objection  was  made  too 
late. 

Hdd,  also,  that  after  his  u^pearance  to  the 
action,  the  suit  could  not  be  dismissed  for 
the  cause  assigned.  Ibid, 

4.  When  a  defendant  in  attadmient  Is  person- 
ally seryed  with  process,  or  appears  to  the 
adion,  the  cause  proceeds,  under  the  R.  S. 
1852,  as  in  other  cases,  and  judgment  is  ren- 
dered personally.  Rid. 

5.  Attachment  by  A,  aeainst  a  ferry-boat,  for 
ooal  ihmished  to  the  boat  for  fueL  B.,  the 
owner,  gave  bond,  pursuant  to  the  statute, 
and  released  the  boat.  Judgment  for  A. 
against  the  boat  The  ha»  were  as  follows: 
A.  furnished  ooal  for  the  boat,  at  the  request 
of  C,  which  was  used  on  Uie  boat  B.  was 
the  owner,  but  had  leased  the  boat  to  C,  to 
be  run  at  the  expense  of  C,  who  was  to  pay 
to  B.  a  certain  part  of  the  receipts.  Befoi« 
the  coal  was  furnished,  B,  had  notified  A, 
of  the  arrangement  between  himself  and  C, 
and  told  A,  not  to  furnish  ooal  to  the  boat 
at  his,  B.*e  expense  (as  he  had  before  been 
doing),  whereupon  he  charged  the  coal  to 
the  boat 

Hdd,  that  A,*e  claim  for  die  price  of  the 
coal  was  a  lien  upon  the  boat  as  against  B. 

Bidd,  also,  that  the  judgment  (the  attach- 
ment hayiuff  been  discharged  by  the  execu- 
tion of  die  bond)  should  haye  bem  a  per- 
sonal one  against  B. 

But,  hdd,  that  the  error,  in  this  particular, 
was  merely  formal,  and  might  be  considered 
as  amended  in  the  Supreme  Court;  and  the 
judgment  was  accordingly  affirmed. — The 
Lawrencebwyh  Ferry-Boat  y.  Smith,         530 

AWARD. 
See  AsBiTRATiox« 

B. 

BAILMENT. 
See  CoNTBACT,  5.  LiSN,  1  to  4. 
1.  A  borrower  is  bound  to  extraordinary  dili- 
gence in  regard  to  property  loaned  to  him.. 
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and  is  regponsible  for  the  sli^htMt  neglect; 
bat  if  the  article  periih,  or  is  lost  or  dam- 
aged, withont  anj  blame  or  neglect  on  his 
part,  the  owner  most  sustain  the  loss^—  Wood 
T.  McClure,  155 

2.  A.  sold  a  miU  to  B.  At  the  time  of  the 
sale,  A.  had  in  his  service,  as  miller,  one  C, 
who,  after  the  sale,  oontinned  in  the  mill,  in 
the  same  employment,  as  the  servant  of  B. — 
A.,  when  he  sold  the  null,  had  a  qnantitjof 
wiieat  of  his  own  therein,  which  he  left,  after 
the  sale,  to  be  mannfactared  into  flonr,  which 
foct  C.  knew. 

Held,  that  B.,  under  the  circumstances, 
became  a  bailee  of  the  wheat  for  reward — 
responsible  for  its  safe  keeping  and  for  the 
return  of  the  flonr  mannfiuitored  therefrom 
to^. 

Bdd,  also,  that  whether  B.  had  personal 
knowledge  that  A,  had  so  left  the  wheat,  was 
unimportant. 

Held,  also,  that  if  B.  or  his  servants  used 
or  disposed  of  the  wheat,  assumpsit  would 
lie  agunst  B.,  without  an/  previous  demand 
of  the  wheat— Cbx  y.  Bofnolds,  257 

BANK. 
iSSse  Bank  of  Illiitoib. 

1 .  In  a  suit  against  a  bank  oiganized  under  the 
general  banking  law,  to  recover  the  amount 
of  a  de{)Osit,  the  stockholders  may  properlj 
be  joined  as  defendants ;  yet  it  is  not  neces- 
sary tliat  they  should  ie,^-}Vright  et  al,  v. 
Fieid,  376 

3.  Though  the  stockholders,  in  such  suit,  may 
not  have  been  made  parties,  yet  they  are 
bound  by  the  judgment,  in  an  action  against 
them  individually,  after  a  £ulnre  to  make  the 
money  from  the  bank.  Rid. 

3.  By  the  provision  in  the  constitution  of  lUi- 
now  prohibiting  all  other  banks  or  monied 
institutions  but  those  already  proyided  by 
law,  except  a  state  bank  and  its  branches, 
banks  then  in  being^  were  exempted  from  the 
prohibition,  and  might  be  contmnod  during 
the  pleasure  of  the  legislature. — Ryan  v.  Vanr 
Janaingham,  416 

BANK  OF  ILLINOIS. 
See  Bakx,  8.  UsusT,  6. 

1 .  The  general  act  of  the  legislature  of  Illinois, 
passed  in  1833,  limiting  the  rate  of  interest 
to  12  per  cent,  upon  special  contracts,  can 
not  be  regarded  as  part  of  the  charter  of  the 
Bank  o/IUinois,  nor  as  conferring  any  rights 
on  that  institution. — Ryan  v.  VaiUanaingham, 

416 

2.  The  constitution  of  Illinois  adopted  in  1818, 
clearly  recognizes  the  legal  corpNorate  exist- 
ence of  the  Bank  of  Illinois,  previously  char- 
tered by  an  act  of  the  territorial  legislature, 
and  its  corporate  existence  has  uso  been 


fully  recognized  by  rarions  acts  of  the  IBinoit 
legislature,  and  especially  by  an  act  of  1885, 
extending  its  charter  for  twenty  years. 

Ibid. 

3.  The  legislature  of  Illinois,  in  1843,  passed 
an  act  to  put  the  Bank  of  Illinois  into  liqui- 
dation, and,  in  1845,  a  supplementary  act  was 
passed,  which  provided  that  all  the  effects  of 
the  bank  should  be  transferred  to  four  assig- 
nees. It  then  required  that  the  real  estate 
should  be  conveyed  to  all  tiie  assignees  joint- 
ly, and  that  the  personal  effects  of  the  bank 
at  S.  and  of  the  branch  at  L.  should  be  as- 
signed to  A.  and  B.,  and  of  the  other  branch- 
es to  the  other  assignees ;  but  it  did  not  re- 
quire that  it  should  be  done  jointly,  with  or 
wi&out  the  right  of  survivorship.  The  bank 
afterward  assigned  the  note  noon  which  the 
present  suit  was  broiu;fat,  (wtdch  belonged 
to  the  bank  at  ^.)  to  JT.  and  B.  and  the  sur- 
vivor, and  A.  having  died,  B.  brought  suit 
upon  the  note. 

Held,  that  an  assignment  of  the  note  to  A. 
and  B.,  with  the  right  of  surviyorship,  was 
authorized  by  the  act. 

Held,  also,  that  the  circumstance  that  the 
act  contained  a  provision  for  filling  vacan- 
cies, and  that  the  vacancjr  occasioned  by  ^.'s 
death  was  not  filled,  did  not  render  the  as- 
signment inoperatiye. 

Hdd,  also,  that  the  assignment,  independ- 
ent of  the  statute,  created  a  common  law 
right,  which  the  cieditors  of  the  bank  had  a 
right  to  have  enforced  for  their  benefit,  whe- 
ther by  both  assignees  or  by  the  survivor, 
and  wnether  in  or  out  of  tlie  time  prescribed 
by  the  act. 

Hdd,  also,  that  B.  had  a  right,  in  diis 
state,  whether  dotiied  with  the  legal  title  or 
not,  to  sue  as  a  trustee  upon  the  note.  Rnd. 

4.  The  17th  section  of  said  act  of  1845  was  not 
designed  to  limit  tiie  assignees  to  sue  within 
four  years;  nor  was  the  act  of  1849  "for  the 
relief  of  the  assignees"  of  said  bank,  "and  to 
extend  the  time  for  the  liquidation  of  the  af- 
fairs of  said  bank,"  designed  to  limit  their 
right  to  sue  to  January  1,  1851.  Ibid. 

5.  The  debts  due  to  the  Bank  of  Illinois,  after 
the  assignment  thereof  to  trustees  for  the 
benefit  of  creditors,  by  the  act  dted,  had  the 
same  force  in  the  hands  of  the  assignees,  af- 
ter the  dissolution  of  the  corporation,  as  the 
rights  and  credits  of  deceased  persons  in  the 
hiuids  of  their  representatives.  Ibid. 

BANKRUPTCY. 
See  Plbadivo,  25. 

1.  The  indorser  of  a  bill,  who  has  been  com- 
pelled to  pay  the  same,  is  entitied  to  recover 
the  amount  from  the  drawer  after  he  has  be- 
come a  bankrupt,  if  the  daim  therefor  could 
not  have  been  proved  before  the  assignee.— 
i>uRn  y.  Sparks,  490 
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9.  ThedfaehaiigeiBlMiikniplcyofftMueC^f, if' 
BO  b«r  to  an  actioB  agminst  him  by  a  oo- . 
saretj,  wlio  haf  paid  tM  debt»  fiv  contriba- 
tion.  Ibid, 


BILL  OP  EXCEPTIONS. 

1.  Bale  ao  of  the  Soprema  Court  proyides, 
that  "in  every  bill  of  exoeptioDfl  pnrportinj^ 
to  set  out  the  evideiice  upon  motion  for  a 
new  trial  oyermled,  the  words  'this  was  all 
the  eridenoe  given  in  the  cause/  are  to  be 
regarded  as  technical,  and  indispensable  to 
repel  the  presnmption  of  other  eridenoe." 
A  bill  of  exceptions,  taken  after  the  role 
took  e6fect,  after  setting  out  certain  evidence, 
on  motion  for  a  new  trial  overmled,  con- 
dnded  the  statement  with  the  words,  ''whole 
testimony."  Held,  that  the  Supreme  Conrt 
ooold  not  presume  that  the  bill  of  exceptions 
contained  all  the  evidence. — Rader  et  oi,  v. 
Darr  d,  al,,  194 

S.  An  appeal  from  the  board  of  commissioners  I 
was  dismissed  on  motion,  by  the  CSifvnit  • 
Court,  but  the  bill  of  exceotions  taken  did  I 
not  disclose  the  ground  of  the  dismissal,  nor  ; 
did  it  otherwise  appear  by  the  record,   ffeldf 
that  it  must  be  presumed  that  the  npp^  was 
correctly  dismissed. — The  Board  o/Omm'rt, 
|ic.,  T.  Miudngo  et  at,,  199 

3.  A  bill  of  exceptions  showed  that  evidence 
offered  was  objected  to,  bat  tiie  ground  of 
objection  was  not  pointed  ont«  nor  exception 
taken  at  the  time  of  its  admission.  Instruct 
tions  were  also  given  and  refused,  and,  at  the 
end  of  the  bill  of  excepdons,  taken  afler  the 
retnm  of  the  verdict,  was  the  following  state- 
ment :  "  To  all  of  which  judgments  and  rul- 
ings, &c.,  the  defendant  objects  and  excepts." 
&c.  The  trial  was  before  the  B.  S.  1852 
were  in  force.  Hdd,  that  errors  could  not 
be  as8igned  on  exoeptiona  thus  taken. — Co- 
rey V.  mineheari,  290 

4.  A  bill  of  exceptions  purporting  to  set  out 
the  evidence,  closed  as  follows :  "  Which  was 
all  the  evidence  or  proof  ^^en  on  the  trial 
in  support  of  the  plaintiff's  complaint  or 
claim ;  and  it  is  admitted  of  record  that  no 
fturt  in  issue  was  admitted  by  the  defendant." 
//0^,  that  it  did  not  i^pear  that  all  the  evi- 
dence was  embodied  in  the  record,  in  com- 
pliance with  rule  SO  of  the  Supreme  Court. 
-^KimbaUr.  Slots,  588 

5.  A  bill  of  exceptions  contained  the  evidence 
in  the  cause,  and  also  the  instructions  given 
to  the  jury,  but  no  motion  was  made  for  a 
new  trttl  in  the  Conrt  below;  nor  was  the 
the  record  made  up  under  ss.  347  and  348, 
p.  116,  9  B.  S.  185S.  Held,  that  the  bill  of 
exceptions  presented  no  question  for  the  con- 
sideration of  tike  Supreme  Court.— G^'mM  v. 
Smidih,  627 


BILL  OP  EXCHAN6B. 

See  BAXKnuPTCT,  1. 

1  ii.  being  indebted  to  £.,  drew  an  order  upon 
C  for  the  payment  of  the  money.  The  or- 
der did  not  specify  when  it  waa  to  be  pay- 
able. 

Held,  that  the  order  was  payable  on  pre- 
sentment 

Hdd,  also,  that  in  order  to  have  recourse 
upon  A.,  it  waa  incumbent  upon  B.  to  pre- 
sent the  order  to  C  for  payment  within  a 
reasonable  time. 

Held,  also,  that  on  the  non-payment  of  the 
order  by  C.  upon  such  presentment,  B.  had 
a  right  to  have  the  order  protested,  and  to 
sue  the  drawer  at  once. — Gallagher  v.  Bal- 
eigh,  1 

2.  Action  upon  certain  drafte  drawn  by  the 
president  of  a  raihroad  company  upon  the 
treasurer,  for  the  payment  of  certain  sums 
of  money,  &e.  The  paragraphs  upon  the 
draffcs  did  not  allege  that  the  drafts  had  been 
presented  for  parent,  nor  show  anv  excuse 
for  not  presentmg  them.  Held.  Aal  they 
were  bad!. — The  Marion,  f(T.,  Rauroad  Co.  v. 
Dillon,  404 

3.  Where  a  debt  is  due  from  a  corporation,  and 
it  is  the  duty  of  one  ofScer,  or  set  of  officers, 
to  allow  demands,  and  draw  upon  another 
officer  who  has  the  custody  and  is  charged 
with  the  duty  of  disbursing  the  funds,  for 

Kyment,  the  order  must,  as  a  general  rule, 
presented,  in  a  reasonable  time,  for  pay- 
ment, kui. 

4.  The  relation  of  oo-snreties  does  not  arise 
between  the  drawer  and  indorser  of  a  bill, 
from  the  fkct  that  the  bill  is  drawn  and  in- 
dorsed for  the  accommodatbn  of  die  drawee. 
---Lhmn  v.  Sparkt,  490 

5.  In  a  suit  for  contribution  against  the  accom- 
modation drawer  by  the  accommodation  in- 
dorser of  a  biH,  who  has  had  to  pay  it,  ex- 
trinsic evidcnec  is  admissible  to  sblow  that 
the  parties  stand  in  the  relation  of  oo-suie- 
ties.  Ibid. 

6.  Action  against  a  railroad  company,  upon 
certain  orden  for  the  payment  of  money 
drawn  by  their  proper  officers  upon  the  trea- 
surer of  the  company.  The  complaint  did 
not  allege  that  the  oraers  had  ever  been  pie- 
sented  to  the  treasurer  for  payment  Judg- 
ment agfiinst  the  company  by  default.  Heua^ 
tiiat  the  judgment  was  erroneous. — The  Ma- 
rion, (f^..  Railroad  Co.  v.  Lomax,  648 

BOABD  OF  COMMISSIONEBS. 
See  CouKTT  CoMXissioxBBa,  Board  07. 

BOUND  ABY. 

An  acquiescence  of  twenty  years  is,  as  a  sen- 
enl  rale,  necessary  to  support  an  impued 
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agreement  in  respect  to  a  bonndary  differing 
from  that  dearly  expressed  in  the  tiUe  deeds. 
— Bflfi  T.  Cot,  453 

BOWXING  SALOONS. 

Ste  liADISOH,  CiTT  OF. 

BUBDEN  OF  PBOOF. 
See  Chancsby,  12. 

C. 

CAPIAS  AD  BE8P0NDENDUM. 
See  Plbabivo,  i. 

CAPIAS  AJ>  SATISFACIENDUBL 

See  Lett. 

1.  The  illegal  disduu^  of  a  prisoner  anreeted 
upon  a  ca.  sa.,  amounts  but  to  an  escape. — 
rreeman  t.  Smith  et  aL,  582 

2.  It  is  not  necessary,  under  s.  512,  p.  151,  2 
B.  S.  1852,  in  order  to  retake  the  prisoner 
who  has  escaped  from  custody,  that  tne  same 
proceedings  should  be  had  as  i^ere  requisite 
for  his  arrest.  Ibid. 

CAPITAL  PUNISHMENT. 
See  Constitutional  Lav,  26  to  29. 

CASE. 

See  NuiSANCX. 

CHANCEBY. 

See  Chosbs  ih  Action.  Costs,  4.  Dbpo- 
8ITION.  Injunction.  Jurisdiction,  2. 
Bescission.  Shbbiff's  Sale,  1.  Spe- 
cific Pebfobmancb.  Trust.  Vbndor 
AND  Purchaser,  10. 

1 .  It  is  the  settled  practice  in  Courts  of  equity 
in  Endand  and  America,  to  decide  causes  on 
appeal  upon  the  weight  of  evidence,  with- 
out respect  to  the  conclusion  of  the  inferior 
Courts  upon  that  evidence. — Linn  t.  Bar- 
key,  69 

2.  To  authorize  a  Court  of  equity  to  reform  a 
written  instrument,  on  the  ground  of  mis- 
take, it  must  bo  established  Myond  reasona- 
ble controversy,  and  be  made  entiroly  plain, 
that  the  instnunent  does  not  express  tne  in- 
tent of  the  parties.  Ibid. 

8.  A  Court  of  equity  can  not  dispense  with  a 
statute  or  a  contract,  yet  it  ma^  exercise  its 
discretion  in  regard  to  enfornng  it.— 7^ 
Trusfest  of  the   W.  and  E.  Canal  t.  The 

180 


4.  Bill  by  A,  against  B.  and  C  to  foreclose  a 
mortgage.  The  bill  stated  that  in  1841,  A. 
owuM  two  tracts  of  land,  which  he  had 
mortgaged  to  the  state  to  secure  the  lepay- 


ment  of  a  loan  of  500  dollars  from  die  sink- 
ing fond;  that  he  sold  and  conveyed  one  of 
the  tracts  to  B.,  and  that  B.  agreed  to  pay 
500  dollars  of  the  purchase-money,  by  satis- 
fyinfif  said  mortgage,  and  especialhr  by  re- 
leasmg  the  tract  retained  by  A,  from  the 
incunmrance;  that  instead  of  paying  off  the 
mortgage,  B,  allowed  the  lands  to  be  for- 
feited and  to  be  sold,  by  the  state,  became 
the  purchaser,  and  took  a  certificate  in  the 
name  of  C;  that  afterward  they  executed 
to  A.  their  joint  mortgage  of  the  tract  pre- 
vionsl^jT  sold  by  A.  to  B.,  which  recited  the 
foregomg  fiicts,  and  that  by  the  tenns  of 
the  sale  by  the  commissioners  of  the  sinking 
fund,  the  money  would  not  all  be  due  untu 
the  15th  day  of  August,  1849,  and  that  it 
was  given  to  secure  to  ^.  the  payment  of 
said  mortgage  to  the  state,  or  of  releasing 
and  discharging  A*$  tract  from  it  and  the 
effect  of  said  sale.  The  condition  corre- 
sponded with  said  recitals,  but  fixed  no  time 
for  the  payment  of  the  debt  due  to  the  state. 
Avcrmcn^  that  the  debt  to  the  state  was 
still  unpaid,  and  that  B,  and  C,  had  not  re- 
leased A.* 9  tract  from  the  mortgage,  nor 
from  the  effect  of  said  sale,  and  tmtt  A.  was 
in  danger  of  losing  his  land.  Praver  for 
foreclosure,  a  sale  of  the  land,  and  mat  the 
certificate  of  purchase  of  ^.'s  tract  might  be 
assigned  to  him,  or  that  the  tract  might  be 
otherwise  conveyed,  &c.  Decree  pro  con- 
fesso,  upon  a  default,  requirinff  B.  and  C, 
within  ninety  days,  to  pay  the  mortgage 
debt  to  the  state,  and  conve^r  to  A,  the  tract 
owned  by  him,  or  to  pav  into  the  clerk's 
office  400  dollars  for  A,8  use,  whidi  the 
Court  found  to  be  the  value  of  that  tract; 
and  that,  in  de&ult  thereof,  both  tracts  be 
sold,  subject  to  the  mortgage  to  the  state, 
and  the  proceeds  paid  to  A.;  and  that  on 
such  sale  bemg  iniade.  C,  should  assign  to 
the  purchaser  the  sinking  fond  certificate- 
held  by  him. 

Held,  that  the  mortgage  of  B.  and  (7.  to^ 
A.  was  simply  an  indemnity  to  jiI.  to  protect; 
his  land  against  the  claim  of  the  state. 

Held,  also,  (there  being  no  allegation  that 
the  interest  on  the  mortgage  had  Seen  left  to 
accumulate  unpaid,  nor  mat  A.  was  likely 
to  be  disturbed  in  his  possession  or  put  to 
expense  or  trouble)  that  the  bill  was  filed 
prematurely. 

Held,  also,  that  the  statement  in  the  bill 
that  A.  was  in  danger  of  losing  his  land, 
was  negatived  by  me  statement  that  die 
tract  sold  to  B,  was  valued  at  1,000  dollars, 
because  the  commissioners  of  the  sinking 
frmd,  upon  being  notified  of  A/e  equity, 
would  be  oompeUed  to  sell  that  tract  first, 
and,  upon  a  reftisal,  equity  would  fiiterfere 
at  A.*$  instance. 

Held,  also,  that  had  the  l»ll  shown  a  pro- 
per case  for  relief,  on  the  ground  that  A, 
stood  in  the  relation  of  a  surety,  and  was 
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lUble  to  tnffer  for  a  d^mlt  of  B.  and  C.,tiie 
commissioners  of  the  sinking  fond  should 
have  been  parties. 

ffeld,  also,  that  it  was  nnnecessarr  to  de- 
cree a  oonTejance  of  A.'s  land  to  himself, 
or  an  assimment  of  the  certificate,  C.  being 
estopped  by  the  recitals  in  the  mortgage  to 
A,  from  claiming  anytiiing  under  his  pnr- 
duue. 

Hdd,  also,  that  said  recitals  operated  to 
cancel  the  certiflcate,  and,  at  least,  nntil 
some  improper  nse  was  sought  to  be  made 
of  the  cerdficato,  fnniished  no  ground  of 
equitable  jurisdiction. — Francta  et  al.  y.  Por- 
ter, S13 

5.  Motion  bj  a  non-resident  defendant,  within 
fire  yean  after  the  rendition  of  a  decree,  to 
open  the  same,  on  the  ground  that  though 
publication  of  the  pendency  of  the  suit  had 
been  made,  yet  he  had  not  received  actual 
notice  thereof,  &c.  The  motion  was  sup- 
ported by  affldayit,  and  an  answer  to  the 
Dill  was  nled.  The  plaintilFs  in  the  original 
biU  thereupon  ofTerea  to  prove  by  a  witness 
that  the  defendants  to  the  bill  had  had  no- 
tice of  the  suit,  before  the  decree  was  ren- 
dered,  by  a  letter  received  from  one  of  the 
plaintLffs.  Hdd,  that  the  evidence  offered, 
if  taken  as  true,  did  not  show  that  the  de- 
fendants had  received  a  sufficient  notice.^ 
Graywon  et  al.  v.  Pattenon  et  al,,  238 

6.  Where  a  party  enters  into  a  contnu:t,  upon 
an  inadequate  consideration,  under  circum- 
stances of  pecuniary  embairassment,  and 
weakness  of  mind  occasioned  by  luihitnal 
drunkenness,  and  the  person  with  whom  he 
contracts  is  enterprising  and  sagacious  and 
takes  an  unconsaentions  advanta^,  a  Court 
of  equity  will  set  the  contract  aside. — Mar- 
shall  A  al.  v.  BUUnsfshf  et  al.,  250 

7.  A  person  who,  with  lus  eyes  open,  pur- 
chases property  at  a  price  greatly  exceeoing 
its  value,  can  not  obtain  relief  in  equity  on 
that  account;  bat  when  the  purchase,  at 
such  price,  is  a  mere  condition  to  the  ob- 
taining of  a  loan,  equity  may  grant  relief. 

Rid. 

8.  The  bill  in  this  case  was  ordered  to  be  dis- 
missed, because  it  was  not  adapted  to  any 
form  of  relief  to  which  the  plaintiff  was 
entitled.— iZidTaixijf  et  al.  v.  MiUigan,        273 

9.  When  an  answer  was  required  to  be  with- 
out oath,  under  the  chancery  practice  in 
this  state,  the  evidence  of  two  witnesses  was 
not  necessary  to  prove  the  matters  denied 
by  the  answer. — Peck  v.  HvaUer  ef  al.,     295 

10.  The  evidence  of  one  witness,  in  such  case, 
was  endtled  to  the  same  weight  as  it  would 
have  had  in  establishing  the  affirmative  of 
an  issue  at  law.  lUd, 

11.  An  answer  in  chancery  not  under  oath 
was  not  evidence  of  the  matters  alleged  in 
it.  Ibid. 


12.  The  burden  of  proving  matter  pleaded  in 
avoidance,  is  upon  tibe  party  alleging  it. 

Rid. 

13.  In  cfaanoery,  caoses  are  decided  on  appeal 
upon  the  weij^t  of  evidence,  without  regard 
to  the  conclusion  of  the  inferior  Courts 
thereon.^Afiifyt»i  v.  Snapp,  537 

14.  8uit  in  chancery,  governed  in  the  Covrt 
bebw  by  the  practice  under  the  R.  S.  1843, 
and  in  relation  to  the  appeal,  in  the  Su- 
preme Court,  by  the  R.  S.  1852.  HM,  that 
the  defioDdants,  in  order  to  avail  themselves 
of  the  objection  that  the  bill  was  ddecdve 
for  the  want  of  proper  parties,  ahould  have 
pursued  the  steps  indicated  by  ss.  39, 40  and 
41,  of  art.  2,  c.  46,  R.  S.  1843,  and  should 
have  made  a  specific  ass]^;iiment  of  eiTOfs  in 
the  Supreme  Court— Z2id^  et  oLy,  Gra- 
ham, 579 

15.  At  law,  a  promise  by  one  to  aootlier,  for 
the  benefit  of  a  third  person,  can  not  be  ea- 
foroed  by  the  latter;  but  in  equity  the  mk 
is  otherwise. — Bird  etoLr.  LmiuM,         615 

16.  When  a  bill  contams  a  prayer  for  general 
as  well  as  special  relief,  the  Coort  may 
mould  die  decree  to  meet  the  case  muade  in 
the  record. — Sffiv^  v.  IVaxee  et  al,,         661 

17.  To  abill  in  equity  which  specially  cfaaiged 
fraud,  there  was  a  plea  in  bar  not  accom- 
panied by  any  answer.  Hdd,  that,  under 
the  R.  S.  1843,  the  plea  was  bad.  iUL 

18.  An  answer  in  chancery  manifestly  evanve, 
may  be  treated  as  no  answer,  and  oidered  to 
be  taken  from  the  files.  Hdd. 

19.  In  chancery,  such  matters  only,  in  the  pro- 
gress of  a  cause,  as  do  not  neeeasarily  be- 
come part  of  the  record  (such  as  oral  evi- 
dence of  exhibits  at  the  hearing,  &c)  need 
be  presented,  on  i4>peal,  by  hiU  of  excep- 
tions.—rf^^eierf  et  al.  V.  Ruak  et  aL,  706 

20.  In  chancery  cases,  the  Supreme  Court  will 
weigh  the  evidence,  and  decide  tfaenon  with- 
out respect  to  the  decision  of  the  Covit 
below.  SmL 

CHANGE  OF  VENUE. 
See  YxKUB,  1,  2. 

CHARACTER. 

1.  Evidence  of  the  general  reputation  of  a  de> 
fendant  is  admissible  in  a  civil  proceeding, 
only  ^ere  his  character  is  in  issue. — CXarcft 
et  al.  v.  Dnmmand,  17 

2.  The  evidence,  even  in  that  case,  must  be 
confined  to  the  reputation  of  the  party,  with 
special  reference  to  the  nature  of  the  ques- 
tion in  issue.  Mid. 

CHARTER. 
See  CoRPOSATioir,  2,  8. 
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CHOSES  IN  ACTION. 
A  Court  of  equity,  as  a  general  role,  has  no 
jnrifldiction  to  sabject  choses  in  action  to 
tiie  payment  of  debts.  When  the  title  to 
personal  property  which  reallY  belongs  to 
an  execntion-aefendant,  is  donaed,  or  vested 
in  another  person,  so  diat  the  lien  of  the 
execution  will  not  attach,  equity  will  come 
to  the  aid  of  the  execution  and  perfect  the 
title;  but  as  eqmtj,  in  these  cases,  acts  only 
in  aid  of  the  Law,  it  will  interiiere  only  as  to 
such  property  as,  if  the  title  thereof  were 
actually  m  m  execution-deiendant,  would 
be  liable  to  sale  on  an  execution  at  law; 
unless,  indeed,  some  special  ground  of  equity 
jurisdiction  be  shown,  as  fraud,  trust,  &c — 
Willuims  €t  al.  t.  Bofnolds,  622 

CmCUIT  COUBT. 

See  CoNBTiTrTioiTAL  Law,  10,  11,  15. 

Statutss,  11. 

1.  The  special  term  of  the  Wabash  Circuit 
Court  neld  in  June,  1853,  was  held  in  con- 
formity with  section  3,  p.  5,  2  B.  8. 1852. — 
Hanna  et  al.  y.  Phelpe,  21 

2.  The  record  in  this  cause  showed,  ffener> 
ally,  that  the  judge  of  the  Circuit  Court 
appointed  A.  to  preside  as  judge  pro  tern. 
The  proceeding  was  under  the  B.  S.  1852. 

Hdd,  that  the  appointment  must  be  pre- 
sumed to  have  been  made  in  pursuance  of 
the  proTisions  of  the  act  organizing  Circuit 
Courts. 

Hddf  also,  that  there  was  no  constitn- 
tional  objection  to  the  appointment.— iSJCorry 
T.  Winmng,  911 

3.  The  proTisions  of  said  act  an  directory, 
and  a  substantial  compliance  with  them  is 
sufDcient.  Ibid, 

4.  The  term  of  the  Howard  Chrcuit  Court  held 
on  tiie  22d  day  of  Ncwember,  1852,  was  not 
held  at  the  time  fixed  by  law:  and  the  pro- 
ceedings thereof  are  yoid. — McCool  y.  The 
State,  878 

5.  The  proceedings  at  the  term  of  the  Can 
Circuit  Court  held  on  the  8th  day  oiNovem- 
ber,  1852,  held  yoid  for  the  same  reason.— 
Wright  y.  Fiora,  882 

6.  Sec^on  3  of  the  act  proyiding  for  the  or- 
»mization  of  Circuit  Courts.  £c.,  approyed 
June  1, 1852,  is  remedial  (being  intended  to 
preyent  any  inconyenience  or  niilure  of  jus- 
tice in  case  of  the  disability  of  the  circuit 
Judge)  and  is  to  be  liberally  construed. — 
Kttcham  y.  The  New-Albany,  fix.,  Railroad 
Company,  891 

7.  The  section  being  remedial,  and  in  some 
measure  directory,  a  substantial  compliance 
therewith  is  sufficient.  Ibid, 

CIBCUIT  JUDGE. 

See  CiBOuiT  CorsT,  2, 3.   Constitutioval 

Law,  15,  22,  24. 


CntCUITS,  JUDICIAL. 

See  CoKSTiTUTiovAL  Law,  10, 11, 15,  20. 
Statutes,  11. 

CITY. 

1.  A  city  is  liable  for  the  expense  of  receiying, 
boarding  and  discharging  a  prisoner  con- 
yicted  of  a  breach  of  a  proyision  of  its  char- 
ter or  by-laws  and  confined  in  the  county 
jail. — 7m  Board  of  Comm*r$,  4rc.  y.  Chiseom, 

688 

2.  A  suit  to  reooyer  a  penalty  or  forfeiture  for 
the  yiolation  of  the  charter  or  by-laws  of  a 
dty,  though  commenced  b^  warrant,  is  a 
dhnl  suit,  and  the  process  is  consequently 
ciyil  process.  Ibia, 

CODB  OP  PLEADING  AND  PBAC- 
TICB. 

See  Affbal.    Abbitbatioit,  4  to  6,  8.    As- 

BIGHMBNT  OF  BbBOBS.      ATTACHMENT,  1, 

2,  4,  5.     Cafiab  ad   Satisfacibndum. 

COKTIXnAXOE,    6,    7.       COBFOBATIOK,    1. 

Costs,  1  to  3.  ComrrsBCLAiM.  Coubt 
OF  Conciliation.  Cbixinal  Law,  1,  2, 
9  to  11,  18.  Default.  Indictment,  2. 
Infobmation.    Jubob,  1,  7.    Jitbt,  I  to 

3,  5,  8.  Limitations,  Statute  of,  3,  6. 
MoBTGAOE,  8.  New  Trial,  1,  2.  Plead- 
ing, 1,  6,  7,  9  to  14,  17  to  19,  21  to  24,  35, 
36,45,46,51.  Publication.  Seduction, 
2.  Siibbiff's  Sale,  2  to  4.  Slandeb,  1, 
8  to  6.  Venue.  Yebdiot,  3  to  6.  Wit- 
ness, 2  to  4,  9. 

COMMON  PLEAS,  COUBT  OF. 

1.  Where  the  title  to  real  estate  is  die  sole  or 

grindpal  thing  sought  to  be  detennined,  as 
1  the  former  action  of  ejectment,  there  the 
title  to  real  estate  is  in  issue,  within  the 
meaning  of  section  11  of  tiie  act  to  establish 
Courts  of  Common  Pleas,  and  those  Courts 
haye  no  jurisdiction;  but  where  it  is  not  the 
chief  purpose  of  the  action  to  determine  the 
title,  out  the  question  only  arises  incident- 
ally, as  in  partition,  the  jurisdiction  exists. 
—  WolcoU  y.  Wigton  et  al,,  44 

2.  The  Court  of  Common  Pleas,  by  the  2  B. 
S.  1852,  is  always  open  for  preliminary  ex- 
aminations in  cnminisl  cases;  and  witnesses 
may  be  summoned  to  appear  before  the 
jud^  in  yacation,  for  the  purpose  of  haying 
their  testimony  taken  and  subscribed  by 
them  as  the  basis  of  an  information. — The 
StaU,  Ex  Parte,  347 

3.  The  Courts  of  Common  Pleas  haye  no  ju- 
risdiction in  ciyil  actions  where  the  amount 
inyolyed  is  1,000  dollazs  or  upwards.— 
Fisher  y.  Prewitt,  519 

4.  Complaint  for  foredosure  in  Ae  Court  of 
Common  Pleas.  Answer,  that  the  mort- 
gaged premises  were  sold  by  the  mortgagee 
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to  the  mortgagor;  that  the  mortgage  was  > 
given  to  secure  iho  porchase-monej,  &c. ;  | 
and  that  the  mortgagee  had  no  title.  Held,  \ 
that  the  Court  of  Common  Fleas  had  juris-  • 
diction. — HoUidcuf  y.  Spencer ^  633 

COMMON  SCHOOL  FUND. 

See  Schools. 

CONGRESSIONAL  TOWNSHIP  FUND.  I 

The  constitution  requires  that  the  interest  de- 1 
riyed  from  the  congressional  township  ftmd, 
shall  be  distiibulfld  to  or  remain  with  the ' 
congressional  townships  alike  unequally  as  j 
the  ftmd  is  itself  unequal  as  between  such ' 
townships.  ^Quteik  H  al.  y.  WhiSe  Water 
Town^tp,  570 

CONSIDERATION. 

See  Chaitobht,  6,  7.  EflTOPPBL»  4.  PLBiJ>- 
IVO,  6,  40. 

The  execution  of  a  deed  which  oonyejs  noth- 
ing, is  not  a  sufficient  consideration  to  sup- 
port a  promise  by  the  grantee  to  the  grantor. 
— Murphy  ei  al,  y.  Jones  et  al,,  529 

CONSTABLE. 
See  JcsTiGB  OF  thb  Feacs,  4»  5. 

CONSTITUTIONAL  LAW. 

See  CiscuiT  Coubt,  S.  Cbimthal  Law,  10. 
HiOHWAT,  13.  Nbobo.  Officer,  4,  5. 
ScHOOLfl,  S  to  4,  6  to  9.  Statutes,  10  to 
12, 17  to  20.    Stbbbts  anb  Alleys,  4,  8. 

1.  The  declaration  of  emergency  contemplated 
in  section  28  of  article  4  of  ttie  constitution 
of  1851,  can  not  be  taken  bj  implication, 
but  must  be  expressly  declared  in  substan- 
tial conformity  to  the  requirement  of  the 
con8titntiDn.^-£fsiid!r»dbim  y.  Hendridceon  el 
aL,  13 

2.  A  declaration  by  the  legislature  that  an  act 
shall  take  effbct  on  a  future  day  specified,  is 
not,  of  itself,  a  declaration  ot  emergency, 
within  the  meaning  of  said  section.       Ibid. 

3.  The  publication  and  circulation  of  acts  of 
the  legislature,  unless  done  "by  authority," 
can  not,  under  said  section,  affect  the  penod 
of  their  taking  effect.  Ihid. 

4.  The  charter  of  the  Neic-Albany  and  Salem 
Railroad  Comjtany  proyides,  substantially, 
that  the  proprietor  of  land  proposed  to  be 
taken  by  the  company  for  tne  construction 
of  their  road,  shall,  if  he  claims  damages 
for  such  appropriation,  file  with  the  com- 
pany his  daim  therefor,  &c. ;  that  the  com- 
pany shall  appoint  disinterested  men  to  as- 
certain and  award  such  damages ;  and  that 
if  cither  party  shall  be  dissatisfied,  &c.,  such 
party  may  appeal  to  the  proper  Court,  where 
the  question  may  be  determined  by  a  Jury. 


Hdd,  that,  as  to  persons  resident  in  the 
state  and  not  under  disabilities,  the  proyv 
sion  in  question  is  not  inconsistent  wim  sec- 
tion 21  of  article  1  of  the  ooBstttstion.— TXe 
NetD-ASbany,  ^.,  BaUroad  Co.  y.  Cbimeffy, 

32 

5.  It  is  the  duty  of  Courts  to  glye  a  liberal 
construction  to  statutes,  and  a  strict  con- 
struction to  constitutional  proyisions. — 
Wolcott  y.  WigUm  et  al.,  44 

6.  The  proyiso  in  the  tenth  item  of  the  sche- 
dule of  the  constitution  of  1851,  is  operatiye 
and  yalid.— a#n  y.  The  State,  157 

7.  A  statute  is  not  unconstitutional  as  being 
local,  where  its  subject-matter  is  locaL — 
Cashr.  T7ie  Auditor  of  ClaHe  Co.,  227 

8.  It  was  competent  for  the  legislature,  under 
the  constitution  of  1816,  to  legalize,  by  a 
retrospectiye  enactment,  a  sale  of  an 'in- 
fant's land,  made  under  an  order  of  the  Pro- 
bate Court,  without  appraisement. — Davis 
y.  The  State  Bank,  316 

9.  In  cases  of  concurrent  authority,  wbeie  the 
laws  of  the  state  and  of  the  Onion  are  in 
direct  and  manifest  collision  on  the  same 
subject,  those  of  the  Vmon,  being  the  su- 
preme law  of  the  land,  are  of  paramount 
authority,  and  the  state  hiws,  so  far,  but 
BO  fiu:  only,  as  such  incomiMitilnUty  exists, 
must  yield. — Freeman  y.  Robinson,  321 

10.  Section  9  of  article  7  of  the  constitution, 
does  not  prohibit  the  legislature  from  diyid- 
ing  existing  judicial  circuits,  or  making 
new  circuits,  wheneyer  tiiey  cboose  to  do 
Wi.-Stocking  y.  The  State,  326 

11.  A  statute  creating  a  new  drcnit  out  of 
others  then  existing,  is  not  liable  to  any 
constitutional  objection  as  being  locaL  Ibia. 

12.  Where  tiie  constitutionality  of  a  statute  is 
merely  doubtful,  it  is  the  duty  of  the  Courts 
to  sustain  it.  Ibid. 

18.  The  legislature  can  not,  by  a  declaratory 
enactment,  make  a  yacancy  in  an  office 
created  by  tiie  constitution.  Bid. 

14.  An  existing  office,  without  an  incumbent, 
is  yacant,  within  the  meaning  of  the  consti- 
tution. Ibid. 

15.  When  a  new  circuit  is  created,  it  is  com- 
petent for  tiie  goyemor  to  appoint  a  judge 
thereof,  to  hold  his  office  untd  a  judge  sha31 
be  elected.  Ibid. 

16.  The  constitution  of  tiie  state,  in  relation 
to  the  acts  of  the  legislature,  is  the  supreme 
law  of  the  state ;  and  in  case  of  conflict,  tilie 
acts  of  the  legislature  must  yield,  as  being 
yoid.— Bice  y.  The  State,  3S2 

17.  It  is  the  duty  of  the  Courts,  in  eyery  case 
before  them  for  decision,  to  decide  and  de- 
clare the  law  goyeming  the  case.  Ibid. 

18.  Where  the  compatibility  of  a  statute  wid) 
the  constitution  is  in  question,  die  Courts 
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most  determine  the  meaning  of  both,  and 
whether  they  can  stand  together.  Ihid. 

19.  The  duty  of  the  Courts  to  ^re  construc- 
tion to  laws,  and  to  declare  legisktiye  enact- 
ments void  or  inoperative  as  bemg  in  con- 
flict with  the  constitution,  Spn>w8,  of  neces- 
sit  J,  out  of  the  other  duty  of  dedarinff  what 
the  law  U.  Ihid. 

20.  The  act  of  1855  creating  the  twelfth  judi- 
cial circnit,  so  fiur  as  relates  to  the  creating 
of  that  circuit,  is  constitational.  T&uT. 

21 .  Same  point  decided.— I>ru2:tZZ  t.  IU  StaU, 

338 

22.  But  the  section  of  that  act  which  declares 
tliat  a  yacancy  exists  in  the  office  of  judge 
and  requires  me  governor  to  fill  it,  is  oncon- 
sdtutlonal.— 22ic0  r.  The  State,  332 

23.  The  q^uestion  whether  a  right  has  vested 
or  not,  IS,  in  its  nature,  judicial,  and  must 
be  tried  by  the  judidal  authority.  Ibid, 

24.  The  appointment  by  the  governor  of  the 
honorable  John  Pettk  as  judge  of  the  twelfth 
judicial  drcuit,  on  the  eronnd  that  there 
was  a  vacancy,  the  circnit  naving  been  newly 
created  and  there  having  been  yet  no  in- 
cnmbent  of  the  office,  was  valid.  Rid. 

25.  Same  point  decided.— Z)risibtZ^  v.  T^  State, 

838 

26.  The  statnte  authorizing  capital  punish- 
ment for  the  crime  of  muidor,  is  not  in 
conflict  with  the  constitution. — tUce  v.  The 
State,  333 

27.  It  is  competent  for  the  legislature  to  con- 
fer upon  the  jury  the  rif  ht  to  determine,  in 
each  particular  case,  whether  capital  pnn- 
Bshment  or  imprisonment  for  life  shall  be 
inflicted  for  the  crime  of  murder.  Ibid, 

28.  The  statute  antiiorizing  the  punishment  of 
death,  is  not  in  conflict  with  section  18  of 
the  bill  of  rights.— DrisiUZ^  v.  The  State,  338 

29.  Section  18  of  the  biU  of  rights  applies  to 
the  penal  laws  as  a  system  only.  Ibid, 

30.  If  two  provisions  of  a  constitntion  are  irre- 
concilably repugnant,  that  which  is  last  in 
order  of  time  and  in  local  position,  shall 
be  preferred.— Quicik  et  al,  v.  White  Water 
Toaonehip,  670 

CONSTRUCTION. 

See  CoKTBACT,  3.    Statutrs,  1,  2,  5  to  7,  9, 
13, 14.    Will. 

The  force  and  effisct  of  a  written  instnunent 
are  to  be  determined  by  the  Court.-^Let^ 
ton  V.  The  Junction  Raiiroad  Company,     597 

CONTINUANCE. 

See  Ajusndmsnt. 

1.  Motions  for  the  continuance  of  causes  are 
founded  upon  ex  parte  affidavits,  made  by 
the  party  or  his  agent,  which,  for  the  pur- 


poses of  the  action,  are  taken  as  true,  and 
agiunst  wiiich  no  counter-affidavits  can  be 
received.— irn6&ard  v.  The  State,  160 

9.  Application  for  a  continuance  by  a  prisoner 
incUcted  for  murder.  The  affidavit  shoifed 
that  the  prisoner  desired  the  continuance  to 
procure  the  testimony  of  witnesses  to  prove 
that  after  the  time  the  crime  was  "  imputed'' 
to  have  been  committed  by  him,  the  person 
alleged  to  have  been  mnrdeied  was  seen  in 
anomcr  coxmty,  &c. 

Heid,  that  the  word  '*  imputed"  must  be 
supposed  to  refer  to  the  time  spedfled  in  the 
indictment,  and  that,  therefore,  the  affidavit 
wasproperiy  held  to  have  been  insufficient. 

Eeld,  also,  that  to  have  made  the  time  ma- 
terial, the  prisoner's  affidavit  should  have 
stated  that  he  apprehended  the  state  vrould 
attempt  to  prove  that  the  person  alleged  to 
have  been  murdered  was  killed  before  the 
day  on  which  he  proposed  to  prove  him  alive 
by  the  absent  witnesses.  Ibid, 

3.  In  an  affidavit  for  a  continuance  to  procure 
testimony,  it  is  not  sufficient  to  aver  that  the 
testimony  sou£^t  will  be  material ;  Imt  &cts 
must  be  stated  showing  the  connection  be- 
tween the  testimony  sought  and  the  case  to 
be  tried.  Ibid, 

4.  In  support  of  the  prisoner's  affidavit  for  a 
continuance,  one  of  his  counsel  filed  his  affi- 
davit, stating,  in  substance,  that  he  had  been 
assigned  as  counsel  for  the  prisoner  after  tlie 
return  of  the  indictment ;  ttiat  he  had  given 
all  dUi^ce  to  the  preparation  for  a  trial 
since  his  appointment  that  was  consistent 
with  other  pressins  engagements  in  Court, 
his  own  feeble  heuth,  and  the  inconvenience 
of  consulting  with  the  defendant  while  in 
prison,  and  with  other  counsel  associated 
with  him  in  the  defence;  that  the  prisoner 
was  not  yet  read^  to  proceed  to  a  trial,  ow- 
ing to  the  short  tone  allowed  to  prepare  for 
it,  (the  indictment  having  been  founa  at  that 
term,)  and  to  a  disappointment  in  procuring 
the  aid  of  other  counsel  from  a  distance, 
whose  attendance  had  been  expected,  but 
who  had  not  arrived.  Held,  that  the  affida- 
vit was  not  adapted  to  the  motion  to  con- 
tinue, but  might  have  been  appropriate  to  a 
motion  to  postpone  the  trial  to  a  later  day 
of  the  term.  Ibid. 

5.  Complaint  upon  a  promissory  note.  An- 
swer, payment,  accompanied  by  an  interro- 
gatory requiring  the  defendant  to  state  whe- 
ther tae  note  had  not  been  paid,  which  the 
Court  ordered  should  be  answered  in  120 
days.  Beply,  denying  payment  The  cause 
having  been  called  for  tnal  on  the  day  for 
which  it  was  docketed,  the  defendants  asked 
a  continuance  till  the  next  teem,  in  order  to 
obtain  the  plaintiff's  answer,  but  made  no 
affidavit  that  anything  could  be  proved  by 
such  answer,  nor  that  they  could  not  prove 
the  payment  of  the  note  by  other  witnesses. 


736 


INDEX. 


CoBtiiiiiMice  reftued,  &c.  Trial  bf  the 
Ckmrt,  and  finding  and  judgment  for  the 
plaintiff.  It  leems  that  the  defendant  was 
not  a  resident  of  the  cowaty  where  mit  wae 
brought 

Hdd,  that  the  oontinnanoe  was  oonedlj 
rofoBod. 

Hdd,  abo,  that  the  order,  as  to  the  time 
when  the  defendant  should  answer,  should 
properly  hare  been  delayed  till  the  question 
conooming  a  continuance  had  been  aisposed 
of;  but  that  it  was  necessarily  contmgent 
upon  that  ereaL-^LaU  et  al,  y.  &ufU,     S30 

6.  The  refusal  of  the  Circuit  Court  to  grant  a 
eontinuance,  though  tiie  motion  is  addressed 
to  the  discretion  of  the  Court,  may  be  re- 
Tised  by  the  Supreme  Court ;  but  unless  the 
reftisal  was  manifestly  improper,  the  ruling 
will  be  sustained.— ZVtdb/t  r.  The  State,  338 

7.  The  defendant  filed  with  his  answer  certain 
interrogatories,  to  be  answered  by  the  plain- 
tiff. On  the  calling  of  the  cause  for  trial, 
the  interrogatories  not  baring  been  answer- 
ed, he  filed  his  affidayit,  alleging  that  the  an- 
swers to  the  interrogatories  were  material  to 
his  defence ;  that  he  knew  of  no  witnesses 
by  whom  the  facts  sousfat  to  be  established 
could  be  proved;  that  ne  had  reason  to  be- 
liere  that  the  plaintiff  knew  the  fects  to 
which  the  interrogatories  referred ;  and  that 
he  could  not  safely  proceed  to  trial  until  the 
interrogatories  were  answered.  Upon  this 
affldarit,  he  moyed  for  a  oontinnance  of  the 
cause,  until  the  interrogatories  should  haye 
been  answered. 

Edd,  that  the  afildayit  showed  no  suffi- 
dent  ground  for  the  continuance. 

HM,  also,  that  the  defendant  should  haye 
moyed  for  a  rule  upon  the  plaintiff  to  an- 
swer the  interrogatories,  &c. — Rice  et  al.  y. 
Darfiy,  649 

CONTRACT. 
See  BAXLHXirT,  2.    Changbet,  8,  6,  7,  15. 

CONSTBUCTIOV.    BrUNKEKNBSS.  FbAUDS, 

Statute  of.  iKrAirT,  9, 10.  Bailboad 
Company,  1,  a,  4,  5,  14,  15.    Subscbip- 

TIOV.      USUBT.     WOBK  AND  LaBOB. 

1.  A  contract  for  or  about  any  matter  or  Aing 
which  is  prohibited  and  made  unlawful  by 
statute,  is  yoid,  though  the  statute  itself  does 
not  mention  that  it  is  so.— iSfter  et  al.  y. 
SheetB,  133 

2.  A  special  contract  for  work  and  labor,  hay- 
ing been  in  part  performed,  was  rescinded 
and  abandoned  by  mutual  consent  of  the 
parties,  and  woric  and  labor  in  continuation 
of  that  done  under  the  contract,  were  subso- 
quently  performed.  Held,  that  the  special 
contract  did  not  poyem  in  ascertaining  the 
price  and  determming  the  article  with  which 
payment  was  to  be  made.— 3fiZb  st  al.  y.  Ri- 
l^,  137 1 


3.  A  contract  for  the  deliyery  of  «<  hogs,"  to  be 
paid  for  at  a  certain  price  per  hundred  pounds 
"net,"  was  held,  in  the  absence  of  any  ex- 
planatory eyidence,  to  mean  dead  hogs,  with- 
out blood,  hair  or  etttraik,  ready  for  eaXdnf: 
up.—  WhiUoH  y.  Culbertsim,  195 

4.  A.  executed  to  A  a  writing  under  Ids  band 
and  seal,  as  follows :  May  14, 1836.  This  is 
to  show  that  I  allow  to  giye  B.  250  doOan, 
to  be  paid  in  two  years  after  data,  &c 

Bdd,  tiiat  an  acdon  could  not  be  main- 
tained on  the  instmment. 

Bdd,  also,  that  the  instonment  oonld  mt 
be  aided  by  the  ayerment  of  a  yafaiable  con- 
sideration for  which  it  was  execoled. — £br. 
man  y.  Jamei,  963 

5.  A.  gaye  a  mare  with  foal  by  an  ass  to  B^ 
stipulating  that  if  she  should  proye  to  be 
with  ibal,  the  colt  was  to  be  A.'m.  B.  sold 
the  mare  to  C,  before  the  oolt  was  foalel 
without  informing  him  of  Ibe  reseryation  of 
tiie  colt  by  A. 

Held,  that  the  resenratbn  of  the  ec^  by 
A.,  was  a  yalid  one. 

Held,  also,  that  B.'s  posseesioii  of  the  coU 
was  that  of  a  bailee. 

Held,  also,  that  the  sale  by  B.  to  C.  (be- 
ing that  bjr  a  bailee  of  property  bailed)  con- 
ferred no  title  to  the  colt  upon  C. 

Held,  also,  that  C.'s  remedy  was  against 
B.,  for  breach  of  warranty  or  title  implied 
in  the  sale  of  diattels.—  WoI/t.  EstA,    44S 

6.  The  subject  of  a  contract  need  only  hay«  a 
potential  existence.  Ibid 

CONVEYANCE.  ' 
See  Ebtopfbl,  1, 2.  EyiDBNCs,  4, 6.  Mokt- 

OAOB,  6. 

A  title  yested  by  deed  in  seyeral  penons  joint- 
ly, can  not  be  diyested  by  the  destmctioii  of 
tile  deed  by  one  of  the  grantees,  without  tibe 
consent  of  the  othen.-^jMa^  t.  Speer,   178 

CORPORATION. 
See  Bank.    Bank  op  Ilunois.    Bux  or 

£XCHAN0B,2,3,6.  E8TOPPBL,S.  MaBISOX, 

CiTT  OP.  New  Tbsnton  and  Southqatx 
Bbidob  anb  Boab  Compant.  Plank 
Road.  Pleading,  81  to  34.  Pbokissobt 
Note,  9.  Railboab  Compakt.  Stat- 
utes, 14.  Subsobiption.  Wabash  and 
Ebib  Canal,  2  to  5. 

1.  In  relation  to  actions  against  oorporatioBs, 
the  general  rule,  under  the  R.  S.  1852,  is, 
that  they  may  be  instituted  in  any  ooantr 
where  the  corporation  has  an  office  for  the 
transaction  of  business,  or  any  person  re- 
sides upon  whom  process  •ga^tt  such  cor- 
poration may  be  seryed. — Tke  Indiaaa  Mu- 
tual Fire  Insurance  Co.  y.  Bntdedge^  25 

2.  The  charter  of  a  corporation  constiUiiea  a 
contract  between  the  corporation  and  the 
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8ti4e»  tad  MGWM  to  the  oooftmfm 
right  in  its  fnnchife.  This  ilAi  is  subject 
to  any  cMse  of  forfintnre  existing  at  the  pe- 
riod of  theeDActment  of  the  cbaitery  hot  can 
not  be  diyested  by  a  sabseooent  enactment 
— 71U  Aurora,  fc,  Turt^nh  Co.  t.  BoU- 
Koiue€tal.f  M 

d«  Botitiseompetentfortiielegis]atoie,a«it8 
pleasure,  to  alter  the  remedx  for  enfbrdng 
the  forfeitnie.  JUa. 

4.  The  mere  fiuhire  of  b  eorporalion  to  pay  a 
debt,  was  not,  prior  to  the  R.  S.  185S,  sneh 
a  aonibasattoe  as  aatiioriaed  proceedings  by 
quo  warranto  or  scirs  faeia»  wot  its  diuoln- 
tion.  Those  remedies  were  only  allowed 
where  the  corporation  had  misapplied  the 
powers  confided  to  it,  or  neglected  to  apply 
them  toward  the  attainment  of  the  pnrnose 
for  which  they  were  granted.  ibid. 

6.  CorponUiMu,  before  the  R.  8.  18SS  took 
effect,  were  only  subject  to  the  remedies  for 
the  non-payment  of  their  debts,  to  whidi 
natural  persons  were.  Ibid. 

6.  The  proridons  of  sections  16  and  17  of  the 
'*  act  establishing  general  principles  respect- 
faig  corporations,"  approTsd  June  15, 185S, 
do  not  apnly  to  corporations  which  were  in 
existence  before  it  took  effect.  Ibid. 

7.  That  act  took  effect  on  the  6th  day  of  Hbv, 
1853.  nnd. 

S«  Though  munloipal  charters  an  to  be  oon- 
stmed  strictly,  yet  they  are  so  to  be  con- 
strued as  to  cany  into  effect  ereiy  power 
dearly  intended  to  be  conferred  on  the  mu- 
nicipality, and  every  power  necessary  to  be 
impued  for  the  complete  exercise  of  the  pow- 
ers granted.— iSbsM  r.  I^  City  ofMadimm, 

86 

9.  A  corporation  must  be  eoTemed  by  the  law 
which  created  it,  and  by^<>^  legisUtiTe 
enactments  which  in  tenns  apply  tolt.^/^- 
an  T.  Vanlandinffham,  416 

10.  An  extinguishment  of  the  debts  due  to  a 
corporation,  follows  upon  its  dissolution, 
only  where  there  is  no  legal  proyision  to  pre- 
yent  U.  Rid. 

1 1.  A  seizure  of  tiie  property  of  a  cornoration 
is  difi^rent  from  a  forreitnre  and  seizure  of 
its  franchises.  Rid. 

12.  A  goyemment,  as  a  member  of  a  corpora- 
tion, neyer  exerdses  iti  soyereignty ;  it  acts 
merely  as  a  corporator,  and  exercises  no 
other  power  in  the  management  of  the  cor- 
porate affairs  than  are  expressly  conferred 
by  the  act  of  incorporation. — Mtort  y.  The 
tnuteea  of  the  W.  and  E.  Canal,  462 

13.  A  corporation,  under  its  common  law  pow- 
er to  contract,  may  make  a  yalid  agreement 
to  compensate  an  agent  for  obtaminy  sub- 
scriptions of  stock. — 'The  Cincinnati,  frc., 
Raaroad  Co.  y.  Clarkmm,  595 

14.  Whether  a  person  who  has  acted  as  a  di- 
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rector  of  a  covpoMlioii  was  legally  sucli,  can 
not  be  faiqnired  into  eoUatenlly.— 7%s  J^ 
fereomnUe  AatoriaHm  et  al.  r.  Fuker,       699 

CORPUS  DELICTI. 
See  CniimrAL  Law,  6. 

COSTS. 
See  Nxw  Tbiai.,  9.    PxAcncn,  8. 

1.  Action  by  A.  against  B.,  in  the  Circuit 
Court,  for  an  assault  and  batteiT.  A.  had 
not,  before  the  commencement  of  the  action, 
giyen  notice  to  £.  to  appear  before  the  Court 
of  Conciliation.  Judgment  for  A.  for  dam- 
ages, but  against  him  for  costs.  J7eU,  that  the 
judgment  for  costs  was  wrong.— ^^s^m  y. 
Turner,  36 

2.  Action  for  use  and  occupation,  and  other 
money  demands  on  contract.  It  was  proved 
that  by  contract  between  the  parties,  the 
plaintiff  was  to  be  compensated  for  the  use 
and  occupation,  by  the  deliyery  of  snecific 
articles  to  him  b^  the  defendant,  and  that 
they  had  been  deliyered  pursuant  to  the  con- 
tract. The  residue  of  the  plaintiff's  de- 
mands not  amonntinpp,  according  to  the  eyi- 
dence,  to  50  dollars,  judgment  was  rendered 
for  the  plaintiff  for  a  sum  less  than  60  dol- 
lars, and  against  him  for  costs.  Held,  un- 
der the  R.  S.  185S,  that  tiie  judgment  for 
costs  was  right — Carter  y.  Crume,  197  ' 

3.  Action  by  A.  against  B.  and  others,  under 
the  R.  S.  1859.  The  transcript  contained 
only  the  finding  of  the  Court,  that  A.  was 
entitled  to  a  deed  for  the  property  described 
in  the  complaint,  and  an  order  appointing  a 
commissioner  to  make  a  deed  for  die  right, 
&c.,  which  one  C.  had,  at  the  time  of  his 
death,  in  said  real  estate.  Judgment  against 
the  plaintiff  for  costs,  with  an  exception 
thereto,  fte.  Brfrf,  that  die  judgment  for  costs 
must  be  presumed  to  be  correct.  ^J987  y. 
JCMy  et  al.,  917 

4.  In  a  proceeding  by  a  purchaser  who  has 
been  in  defenlt  during  the  lifetime  of  the  yen- 
dor,  to  obtain  a  conyeyance  from  his  infant 
heirs  after  his  death,  a  judgment  against 
them  for  a  conyeyance  should  be  withheld, 
(to  ayold  the  diiBcnl^  concerning  the  ope- 
ration of  section  396  of  the  practice  act,)  un- 
less the  plaintiff  wiU  accept  it  upon  the  equi- 
table terms  of  paying  the  costs.  Rid. 

5.  By  tiie  R.  8. 1843,  if  an  action  commenced 
in  the  Circuit  Court  appeared  to  haye  been 
brought  on  a  demand  of  50  doOars  or  less, 
tiie  £iendant  was  entitied  to  costs ;  but  if 
tlie  plaintiff,  by  his  eyidence,  showed  a  pri- 
ma fade  case  for  more  tlian  50  dollars, 
tiioimh  the  defendant,  by  his  evidence,  re- 
ducea  the  recoyery  below  that  sum,  the  plain- 
tiff was  entitied  to  costs;  but  the  r^|lit  to 
costs  behig  datemined  by  the  evidence,  ■»- 
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the  Bvprane  Coart  will  r«gaid  the  dedaioa 
of  the  CiRmit  Govt  m  eonect,  wfaieherer 
way  the  qaestion  maj  hare  been  decided. — 
Nelaon  y.  Moberimm.  581 

6.  Where  »  non-ieeideiit  plaintiff  b  under  a 
role  to  g:iye  secority  for  costs  hj  a  particalar 
daj,  it  is  diflcretionarj  widi  the  Court  to  en- 
lai^  the  mle. — Lemon  r.  TempU  et  al.,    556 

7.  A.  and  B.  hayfaig  bean  jo&ithr  indicted,  A, 
appeared  without  process,  and  entered  into 
a  recognizance,  ana  the  cause  was  continued. 
Witnesses  were  subpoenaed  for  the  first  day 
of  the  next  term,  at  which  time  A.  appeared, 
and  B.  also,  witnout  any  sernoe  of  process, 
and  they  Informed  the  Court  they  would  be 
ready  for  trial  on  the  next  day.  On  the  fifth 
day  they  appeared  and  elected  to  be  tried 
separately,  A,  first.  On  the  eighth  day  A. 
wasaoqulttod;  and  on  the  nlnlh^.  was  tried 
and  oonyicted.  Hdd,  that  B,  ought  to  haye 
been  taxed  with  the  fees  of  the  witnesses 
ftom  the  first  day  of  the  tenn.^7V  SuiOe  y. 
BarthU,  665 

S.  Action  in  the  Common  Pleas  upon  a  note 
giyen  for  the  price  of  diy  goods.  It  was 
agreed,  when  tiie  note  was  made,  that  aH 
errors  in  listing,  ftc.,  might  be  corrected,  and 
deducted  from  the  amount  of  the  note.  The 
judgment  was  reduced  below  60  dollars  by 

Eroof  of  payments,  and  that,  by  a  mistake 
I  esrtmanng  the  amount  of  the  goods,  the 
note  was  giyen  for  too  much. 

Hfld,  ttat  the  latter  defence  (whkh  was 
pleaded)  was  a  counterclaim. 

Hdd,  also,  that  the  defendant  was  entitled 
to  a  judgment  for  oosts.^Poow  €tal,r.  La 
Due,  675 

COUNTBBCLAIM. 

See  Costs,  8. 

1.  Action  by  A,  agafaist  B.,  to  recover  a  sum 
of  money  deposited  by  A,  with  3..  wliioh  B. 
refused  to  ddiyer  on  demand.  B.  alleged, 
by  way  of  counterclaim,  that  A,  liad  fidsely 
chaiged  him  with  stealing  the  money  depos- 
ited, whereby  he  had  sustained  damages,  &c. 
Eddy  that  a  demurrer  to  tliis  paragraph  was 
correctly  sustained. — Conner  y.  IFinlon,  533 

S.  A  counterclaim,  in  actions  ex  eoniraatu,  is 
that  vfhith  might  haye  arisen  oat  of,  or  oould 
liaye  had  some  connection  with  tlie  orifftnal 
transaction,  in  yiew  of  the  parties,  and  which, 
at  the  time  the  contract  was  made,  the^  oould 
haye  intended  might,  in  some  eyent,  giye  one 
party  a  claim  against  tlie  other  for  compli- 
ance or  non-compliance  with  its  proyisions. 

/Wrf. 

COTJNTT  COMMISSIONEKS,  BOABD 

OF. 

See  HiOHWAT,  5. 

1.  The  boaid  of  commlMtoiMn  of  a  oonaty  Is 


a  Court  of  ncoid,  md  whale  w  niey  do 
must  be  presumed  to  be  entered  of  record. 
Tliey  can  only  speak  by  iMr  record,  when 
sitting  as  a  Court,  and  if  a  determination  is 
not  entered  of  record,  there  is  no  decision. — 
ITte  Beard  of  ComM're,trc.y  t.  Cutler,         6 

S.  By  the  act  to  authorise  and  limit  allowanoea 
by  Courts  and  boards,  ftc.,  1  R.  8. 1S5S,  p. 
101,  it  is  discretionaiT  with  the  county  com- 
nissionerB  to  make  aUowances  for  yoluntaiT 
iervieea  rendered  to  the  county;  and  it  k 
provided,  also,  tliat  wliere  snch  allowanoee 
are  made,  tiiiere  ahall  he  no  appeal  fiona  tlieir 
decision.— A^idbb  y.  Haepe,  506 

9.  It  will  be  presumed,  where  tlie  contrary  is 
not  sitown,  timt  the  board  of  commissionen. 
in  tiie  exercise  of  a  diseretionaiy  power,  did 
right.  IM, 

4.  It  is  the  dntry  of  the  board  of  oommisaioneri 
of  a  county,  under  the  R.  S.  195S,  to  famish 
ftael  for  the  recorder's  office. — The  Board  if 
Oemrn're,  ^.,  r.  Kmg,  781 

COUNTY  SURVETOB. 

County  suiveyors  in  office  at  tiie  adoption  of 

the  constitution  of  1851,  did  not  continue  in 

office  after  me  constitution  took  nflfeet.*^ 

Starry  y.  Wmmng,  811 

COURT. 
See  CoirsnTiniovAL  Law,  17  to  19»  SS. 

COURT  HOUSES. 

The  Clrcnit  Courts  haye  not  die  power  to 
change  the  location  of  courthouses. — 7\e 
Boom  of  Comm*r8,  grc.,  y.  TTiompeon,      265 

COURT  OF  COMMON  PLEAS. 
See  Common  Pleas,  Coubt  of. 

COURT  OP  CONCILIATION. 

1.  A  iudgOMnt  of  the  Court  of  Condliatkm, 
renderra  in  pursuance  of  ss.  6  and  7,  p.  825, 
2  R.  S.  1852,  was  entered  merely  on  a  sheet 
of  paper,  below  the  agreement  of  the  par- 
ties. Held,  that  the  judgment  was  not  yold 
or  enoneous  on  ttiat  account.  —  Beaek  r. 
Woolford,  351 

2.  The  judge  of  the  Court  of  CondliBtion 
haying  thus  entered  a  judgment,  certified  the 
original  paper  into  the  Court  of  Common 
Pleas,  as  a  transcript  of  his  proceedings,  hat 
afterwards,  at  tiie  mstanoe  of  the  part^^  in 
whose  fiityor  the  judgment  was  rendered,  and 
without  notice  to  uie  adyerse  party,  withr 
drew  said  paper,  and  substituted  a  transcript, 
certifying  ^e  same  to  be  a  transcript  mm 
his  book  of  record.  Held,  that  there  was  no 
error.  IlmL 

3.  The  Court  of  Cbnciliatbn  is  a  Court  of  re- 
cord, and  its  records  import  the  same  Tority 
as  those  of  other  Courts.  Aia. 
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COVIBNANT. 

See  Vendor  and  Pcbchasbr,  1. 

1 .  In  a  rait  apon  the  coYcnant  of  warnuity,  in 
a  conTeyanco  of  land,  the  main  thing  to  be 
allcjred  in  the  eviction  by  paramonnt  title, 
existing  at  the  time  of  the  conveyance.  The 
manner  of  eviction  is  matter  of  evidence, 
and  need  not  be  alleged. — Beeee  v.  McC^ilr 
Idn,  450 

2.  In  a  rait  npon  the  covenant  of  warranty, 
where  there  has  been  an  eviction,  the  meaa- 
ore  of  damages,  in  the  absence  of  fimnd,  is 
tiie  pnrohase-money  and  interest.  lind. 

3.  Where  thex^  is  a  covenant  of  seizin,  if  the 
vendor  has  no  tide,  the  covenant  is  broken 
as  soon  aa  it  is  made.  —  Battorf  et  al,  v. 
Smith,  673 

CRIMIKAL  CONVEBSATION. 
See  EviDSNGB,  19.    Sbduction. 

CRIMINAL  LAW. 

See  Appbal,  8,  4.  Assault  and  Battbbt. 
ComiON  Plbas,  Coubv  of,  8.  Constitu- 
tional Law,  26  to  S9.  Continuance,  2 
to  4.  Costs,  7.  Drunkbnnbbs.  Etidbncb, 
13.  Fbbbt,  2.  Fobgiblb  Entbt  and  Db- 
tainbr.  fuoitivb  vbom  justicb.  high- 
WAY, 13.  Indictment.  Information.  Ju- 
ror. Jury,  2  to  8.  Nbw  Trial,  1.  Vb- 
NUB.  Verdict,  1. 

1.  Prosecution  for  vending  spirits  contrary  to 
the  act  of  1 853.  The  affidavit,  after  alleging 
a  purchase  of  two  gallons  from  the  defend- 
ant, which  had  been  taken  away  at  six  dif- 
ferent times,  and  that  one  quart  of  the  last 
gallon  was  still  due,  &c.,  was  as  follows :  He 
(the  deponent)  "pays"  the  defendant  forty 
cents  per  gallon,  &c  The  information  was 
in  better  form. 

Heldy  that  the  affidavit,  to  have  been  snf> 
ficient,  should  have  alleged  a  price  paid. 

Udd,  also,  that  the  defect  m  the  affidavit 
could  not  be  cured  by  the  information. — The 
StaU  V.  Downs,  237 

2.  Prosecution  by  the  state,  on  the  complaint 
of  ^.,  wunst  B.  and  C,  for  malicious  trea- 
p&Ms.  The  affidavit  charged  that  the  defen- 
dants  unlawfully,  maliciously,  &c.,  injurod, 
and  caused  to  be  injured,  the  personal  goods 
and  chattels,  to-wit,  fiily  head  of  cattie,  of 
the  value,  &c.,  at,  &c.,  by  then  and  there  mar 
liciously,  &c.,  dogeing  and  hunting  said  cat- 
tie,  whereby  he,  A.^  sustained  donuige  to  the 
amount  of,  &c.  The  complaint  conformed 
to  the  affidavit. 

Held,  that  the  affidavitaikd  eoBK|daiBtwere 
bad  for  not  alleging  the  ownership  of  the  cat- 
tie  direcdy. 

HM,  also,  tiiat  the  natare  of  the  ii^uiy 
should  have  been  stated  more  apedfically.— 
The  StaU  r.Jaekmmetal.^  270 


S.  Aflda^t  and  oan^aial  for  relailiBg  to  a 
single  individual  witnout  license.  Wnt  call- 
ing npon  the  defendant  to  appear  and  an- 
swer to  the  chaige  of  nudntaininp^  a  nuis- 
ance. Writ  quashed  npon  motion.  Ko 
exception  taken,  and  the  ground  for  quash- 
ing not  disclosed  in  the  record.  Edd,  that 
tiiere  was  no  qaeation  before  the  Supreme 
Court.— 7^  SiaU  v.  Doume,  283 

4.  A,  was  convicted  for  retailing  spiriteous 
liquor.  There  was  evidence  tending  to  show 
that  the  liquor  was  purehaaed  for  a  medicinal 
purpose,  but  it  appeared  not  to  have  been 
eold  for  that  purpose.  BM,  that  the  convic- 
tion was  proper.— Xiqcpsrt  v.  The  State,  300 

5.  Indictment  for  murder.  Trial,  and  verdict 
that  the  prisoner  was  "  gnUty  of  an  assault 
and  battery,  and  tiiat  he  be  fined,"  &c. 

Heid,  that  the  verdict  waa  a  nullity,  and 
was  equivalent  to  a  verdict  of  acqnitlu. 

Held,  also,  tiiat  tiie  indictment  still  contin- 
ued against  the  prisoner,  and  tiiat  the  proper 
mode  of  procuring  his  discharge,  was  by 
motion  that  he  be  discharged. 

Held,  also,  that  the  prisoner  was  not  enti- 
ded  to  the  writ  of  habeas  corpus. — Wright  v. 
The  StaU,  324 

6.  The  corpus  delicti,  in  a  prosecution  for  mur- 
der, may  be  proved  by  circumstantial  evi- 
dence. It  is  not  essential  that  the  body  of 
the  deceased  should  be  found. — Stocking  v. 
The  State,  326 

7.  On  the  trial  of  a  prisoner  for  murder,  the 
Court  instructed  tiie  jury  as  follows :  "  'the 
jury  have  tiie  ri^ht  to  determine  tiie  law  and 
the  fiicts,  but  it  is  tiie  duty  of  the  Court  to 
instruct  the  jury  what  the  law  is."  Held, 
that  the  instruction  was  correct.  Ibidf. 

8.  The  Court  also  instructed  the  jury  as  fol- 
lows :  "  To  kill  a  man  purposely  and  with 
premeditated  malice,  or  to  kill  a  man  in  the 
commission  of  or  the  attempt  to  commit  a 
crime— such  as  a  robbery  or  arson — is  mur- 
der in  the  first  degree.  And  it  is  no  difier- 
ence  (in  the  attempt  to  commit  arson)  whe- 
ther he  is  killed  before  the  fire  reaches  him 
or  he  is  burned  to  death."  Held,  that  the 
instruction  was  proper.  Ibid, 

9.  Affidavit  and  information,  conforming  to 
each  otiier,  and  alleging  that  A.,  at,  &c.,oii, 
&c.,  soM  liquor  by  a  less  quantity  than  a  gal- 
lon, to-wit,  &c.,  for  the  price  of,  &c.,  to  one 
B.,  the  said  liquor  not  then,  Ac.,  bemg 
sold  for  sacramental,  &c,  uses,  excepted  in 
the  first  section  of  tiie  act  of  March  4, 1853, 
contrary,  &c.  Motion  to  quash  sustained. 
Held,  that  tiie  affidavit  and  complaint  con- 
tained substantially  all  the  necessary  aver- 
ments.—JAc  State  V.  Lsppvi,  366 

10.  The  forms  prescribed  for  use  in  criminal 
actions  by  the  R.  S.  1852,  are  not  law;  the 
tide  of  toe  act  in  which  they  are  embraced 
not  ezpreiiing  the  sobjeet  inaMer  of  f 
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Statay.  ffiboii,  616 

II.  Ph>Mciitlon,  under  te  lint  section  of  tlie 
Hqoor  net  of  1868,  Ibr  retailing  spfaltnona 
liqwMT.  NeMier  the  aHMttrit  nor  inimn*- 
tkm  allseed  that  the  ttqvor  wae  not  sold  for 
McmMtttil,  efaenicel,  medumicnl,  nMdid- 
nd  or  enlinMy  porpoees.  ffeM,  that  %  mo- 
tfam  to  qiieeh  the  mfermntloB  wne  pioperij 
•wtMned.— PiC0«Mi  t.  Tkt  StaU,  660 

IS.  IniNraation  egeintt  A.  for  money  mm  of 
B.  eta  gttne  of  cards.  On  the  trial,  B.  tea- 
tified  that  on  or  about  the  day  stated  hi  the 
information,  he  plared  cards  witii  A.,  who 
won  from  hlffl  two  nre  dollar  gold  pieces,  at, 
4c.  BM,  that  the  testimony  obrionslj 
meant  that  the mofkejinm  paid  orer  to  A.^^ 
BrtmKMm  r.  2V  StaU,  698 

18.  The  afltdaritk  in  a  prosecstion  for  a  misde- 
meanor, mnst  allese  tiie  saaM  ofltece  and 
pefsoa  snbeeqnent^  charged  in  tlie  informa- 
tion, hot  tiie  infonnation  need  not  follow  the 
affidaTit  fai  the  manner  in  iHiidi  it  sets  forA 
the  particular  fods  which  eoostitate  tlie  of- 
foBee.^Af<wiK  T.  TkM  StaU,  664 

D. 

DAM. 
See  Hill  Dax. 

DAMAQB8. 

^AffbalBovd.  CoTBFijrT,9.  Mill  Dam. 
NuiBAHon,  S.  Practicb,  6.  Railroad 
Ck>MpA]rT,  18.  BainDT,  S.  Stbbbtb  avd 
Allbts,  11. 

DECBEB. 
See  CEAWcmT,  6.  Exnofrrons  avd  Ai>iinr- 
israATOBB,  1.  Ihtbkbst. 

DEDICATION. 
See  SnuTS  akd  Allsts,  S  to  6, 9. 

1.  Property  which  the  owner  has  so  dedicated 
as  to  be  incapable  of  resuming  it»  be  can  not 
grant  to  another.— jE2ajfiiei  etoLr.  T^omatf 

88 

8.  A  dedication  may  be  proved  by  paioL — Doe 
T.  The  Preetdent  and  Ihuteee,  ^.,  641 

8.  The  proprietor  of  a  town  exhibited  a  plat 
thereof  with  certain  lots  upon  it  denoted  as 
a  "  pnblie  square"  and  coloted,  stating  that 
tiie  lots  were  for  a  public  square. 

HeU,  tiiat  this  was  OTidence  of  tiie  dedi- 
cation of  the  square  to  tiie  public 

Heid,  also,  tiiat  the  circumstance  that  on 
tiie  recorded  plat  no  "public  squara"  was 
denoted,  was  of  no  importance.  Rid. 

DEED. 
jSoeCovTBTAVon.  DnLiynnT.  BTn>BHan,4. 
An  aeoeptMMe  of  ft  deed  by  the  obligee,  may 


be  presumed  from  Ihe  beneficial  natare  of 
the  transaction.— Gtionf  el  oL  r.  Bradkg  cf 
al.,  600 

See  Bill  of  Exchahox,  6.    Pkactiok,  6. 


suffering  a  dffonit,  under 
the  trutii  and  suffl- 


1.  Thedetedanty 
theB.  8.1868, 

dency  of  the  complaint;  but  since  the 
nte  of  1866,  the  rule  is  otfaerwisew— 7%s  Ma- 
riim,  ire.,  BaHroad  Co.  t.  Lamax,  406 

S.  GomplidBt  against  A,  B.  and  C.  D.  vpon  a 
note,  a  copy  of  wliich  was  annexed  to  tiie 
oomplafait.  It  was  signed  B.  and  D.,  per  B. 
The  complaint  did  not  aTcr  tiiat  it  was  exe- 
cuted by  the  defendants  by  the  style  of  B. 
and  Z>.,  Jbc.  Judgment  against  the  defend- 
ants by  4efraU.  MM,  that  tiie  dd&ult  ad- 
mitted  the  Mccution  of  the  note.— Agf^ 
H  al.  T.  Hourneon,  694 

DELIVEBT. 

iSse  DsBD.    BxcsiPT. 

The  unconditional  deUvery  of  a  bond  to  a 
third  person,  for  the  use  of  the  oUigee,  and 
the  subsequent  acceptance  of  it  implied  by 
bringhtf  a  suit,  show  suffidentir  a  delirerr 
to  the  <nil]gee.—GMarrf  er  a/.  T.  Arvd%  flf  a£, 

600 

DEMAND. 
See  BAXLiEBirr,  8. 

DEPOSITION. 

1.  Depositions  could  not  be  taken  condition- 
ally,  after  answer  filed,  either  in  the  Et^iuJk 
chancery  or  under  our  statute. — Nave  t. 
Nave,  122 

2.  In  a  suit  for  diTOice,  depositioiis  wen  taken 
after  answer,  but  the  bill  of  exceptions  sla- 
ted that  they  were  taken  de  bene  cne.  HM, 
that  the  statement  amounted  to  nothing. 

ibid. 

DESCENTS. 
Slas  DisTBiBVTioir.   Dowbb.  Pubchabb. 

1.  The  act  rMlatiiig  descents  and  the  appor- 
tionment orestates,  approyed  Mqr  14, 1862, 
did  not  take  effact  until  Mm  6, 1863.— J^ca- 
drkkmm  t.  Bendridcwm  el  at.,  13 

2.  A.  died  intestate,  seised  in  foe  of  land  de- 
riTed  by  derise  fit>m  her  fotlier,  without  is- 
sue, or  DTOthers  and  sisters,  or  their  dceoend- 
aats,  but  lesTing  surviTing  her  a  mother  and 
patenial  undes  and  aunts,  or  their  descend- 
ants. AM,  that,  by  tiie  B.  S.  1881,  (which 
goremed  the  descent,)  the  paternal  tmdes 
and  aunts,  and  the  suiriTlng  lineal  deeoend- 
ants  of  such  as  had  deceased,  inhedted  the 
land.— /toms^  r.  Ramtfy  et  d^  607 
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DEVISE. 

See  PuBCHABB.    Will. 

DISTBrnUTION. 

1.  Under  the  statute  of  1838,  the  fide  to  pei- 
sonal  M  well  ts  reel  property  vetted  in  the 
heir  on  the  death  of  tue  anoeetor,  subject  to 
be  divested  instantly  on  the  appointment  of 
a  personal  lepresentatiTe. — Coulron  r.  Rhode, 

161 

2.  A  person  died  intestate  m  ^pn7, 1850,  lear- 
in^  ■arriYing  him  no  widow,  ftor  children 
nor  their  descendants,  nor  &ther,  nor  another, 
bat  leaving  brothers  and  sisters  who  were 
only  of  the  half  Mood.  Held,  that  the  bio- 
dien  and  sisters  of  the  half  blood  were,  by 
the  B.  8. 1848,  entitled,  npon  distribution, 
to  the  intestate's  personid  estate^— iXsiiOM  t. 
Ou,  512 

3.  Where  a  man  has  sold  real  estate  and  dies 
intestate,  the  unpaid  pnrehase  money,  in 
whatever  way  secured,  becomes  assets  m  die 
heads  of  the  administrator,  and  without  ref- 
ereaee  to  the  source  whence  the  land  was  de- 
rived, the  transmission  of  such  purchase-mo- 
ney is  governed  by  the  rules  relatuig  to  the 
distribution  of  the  personal  property  of  in- 


MVOBCE. 


See  Public ATioir,  1. 
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PMition,  under  the  B.  8. 1858,  for  a  divorce, 
and  decree  for  the  pUintiff.  There  was  no 
sppeanmce  by  the  defendant,  nor  by  the  pro- 
secnting  attorney.  Held,  that  the  neglect  of 
the  prosecuting  attorney  to  appear,  could 
not  M  assigned  for  error.^GVeen  v.  Green, 

118 
8.  In  a  decree  for  divorce,  the  Court  gave  cer- 
tain property  to  the  wife  for  alimony,  instead 
of  a  sum  in  gross.    Heid,  under  the  B.  8. 
1852,  that  this  was  error.  lUd, 

3.  In  suits  for  divorce,  under  the  statute  of 
1843,  the  parties  respectively  had  the  right 
to  examine  their  witnesses  orally  in  Court, 
or  to  take  thehr  depositions.— ^^nw  v.  Nave, 

122 

4.  The  fourth  clause  of  section  45  of  the  stat- 
ute of  1843  relatmg  to  divorces,  (B.  S.  1843, 
p.  602,)  did  not  concern  public  rights,  but 
merely  gave  a  privilege  to  the  pvties,  for 
their  benefit  or  convenience,  which  they 
might  exercise  or  not  at  their  pleasure. 

Ihid, 

DOWEB. 

ui.  died  hi  DeoeBAer,  1852,  seised  in  fee  of  land 
in  thii  state.  ^ffeU,  that  hb  widow  was  only 
entitled  to  dower  hi  the  land.— iTemfridfaKm 
V.  HemHckmm  et  al.,  13 


DBUKKBKITESS. 

See  Nbw  Tbial^  5.    Slakdbb,  4. 

In  rehoion  both  to  oontraets  and  crimes,  the 
general  rule  Is  now  settled,  that  a  d^gnt  of 
mental  incompetency  which  disqnaliMs  the 
party  ftom  doing  an  act  intentionally  and 
knowingly,  thoun  produoed  by  ham  of 
intemperanee,  wiU  exempt  him  from  respon- 
slhility.— Grates  v.  MemSih^  440 

B. 

EASEMENT. 
See  8TBBBTS  Aim  Alubtb. 

EJECTMENT. 

See  Labplobd  and  Tbkant,  4.    Plbadixo, 
M,  52. 

EBBOB. 
See  AasioviaiVT  or  Ebbobs.    Bill  ov  Ex- 

CBPTIOK8.     EVIDBBGB,  2,  3,   5,  9,   10,  15, 

17,  20  to  22,  24,  26.  Ebaud.  Ibstbug- 
TioKS.  Mavpamub,  1.  Plbadivo,  5,  15, 
39.  Pbacticb;  2, 9r7>  12.  8i7Pbbxb  Coubt. 
Ybbdict,  y.^WlTBBSS,  6,  8,  12. 

1.  Pohitsasllspiedforemr,  bvti^iiehamnot 
argued  br  supported  by  authority,  maybe 
regarded  as  waived.---Pflyfie  et  aL  r*  M> 
CSUh,  139 

2.  On  the  trial  of  a  cause,  the  Court  refhsed 
to  hear  the  answers  to  certain  questions  ask- 
ed on  the  cross-examination  of  the  plaintiff's 
witnesses ;  but  neither  the  evldenee  in  diief, 
nor  that  previouslv  given  In  the  cause,  was 
in  the  record.  J7«b,  that  no  enor  appeared. 
-^Bbgg  v.  T%e  Slate,  551 

ESTOPPEL. 

&6  Aftbal  Boxn.  Chavcbbt,4.  Stbbbts 
ABB  Allbts,  9.    Ybbdob  abp  Pubcha- 

BBB,  9. 

1.  Xpurdiasedtiie  land  of  B.  at  sheriff's  sale, 
but  did  not  pay  or  tender  to  the  sheriff  the 
porchase-money,  and  no  deed  was  executed 
to  him.  Afterwards,  he  loaned  a  sum  of 
money  to  B,,  and  took  from  him  a  mortnoe 
on  the  land  to  secure  the  sum  Waned.  BeU, 
that,  by  tddng  the  mortgage,  A.  was  estop- 
ped from  asserting  any  ntle  anterior  to  the 
mortgage.— CbnlSii  v.  Smith,  107 

2.  The  voluntary  surrender  and  destruction  of 
an  unrecorded  deed,  may,  perhaps,  have  the 
effect  of  divesting  the  title  of  toe  grantee, 
by  estopping  him  afterward  from  proving 
me  contents  of  the  instrument— o/ieer  v. 
Speer,  178 

3.  If  a  promissory  note  be  given  to  a  company 
as  a  corporation,  the  mSket  Is  estopped  (if 
the  ooxponOion  could  have  had  a  eonstita- 
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tional  existenee)  flfom  denyhig  thit,  at  tiie 
date  of  the  note,  the  compan  j  was  a  corpo- 
Tatioii.*i2^fi  y.  Vemkmdmgham,  416 

4.  Where  aa  instntment  under  eeal  tpedfies  a 
consideration  npon  whidi  it  is  foanded,  fb» 
obligor  is  estopped  firom  saying  that  it  iras 
without  oonsidaration. — Ouenrd  et  td.  t.  B^wf- 
^sfof.,  600 

EVIDENCE. 

See  AccoMFucn.  Amiohubht  of  Ebrob8, 
S.    Chakcbst,  1,  9  to  IS.    Chakactbr. 

COUBTT    CoKMISaiOBBBS,   BOABD   OF,    1. 

Fbbbt,  1.-  Ikstbuctiobs,  6, 10  to  IS,  16 
to  18.  Motion  fob  a  Nbw  Tbial,  9. 
Pbacticb,  1, 10,  U.  Pbomissobt  Notb, 
8.  Railboad  Comfabt,  4.  Tbust.  Wit- 
,1. 


1.  On  the  trial  of  a  piooeeding  in  attachment, 
tiie  defendaati  will  not  be  allowed  to  giTe 
eridenoe  of  declarations  made  bj  tfaem- 
eelyee  when  the  sheriff  executed  the  writ. — 
Church  el  td.  t.  Drummotid,  17 

S.  To  make  an  oljection  to  eyidence  avaUable 
on  error,  the  record  most  show  that  the 
gronnd  of  objection  was  pointed  out  to  ^e 
Court  below.  Rid, 

3.  That  an  improper  question  was  allowed  to 
be  put  to  a  witness,  where  the  record  does 
not  disclose  wiiat  or  whether  any  answer 
was  made  to  it,  can  not  be  assigned  for 
error.  Rid, 

4.  In  proof  of  the  signature  of  the  grantor 
to  a  deed  executed  in  1837,  a  witness  was 
sworn,  who  testified  that  he  had  been  ac- 
quainted with  the  grantor  eiohteen  or  twenty 
yean  ago,  and  wi&  his  lianawiiting,  haying 
frequently  seen  him  write;  that  he  thought 
the  signature  was  his  handwriting,  but  would 
not  be  positiye.  There  were  no  subscribing 
witnesses,  and  the  deed  was  executed  in  a 
fot«ign  state.  Held,  that,  under  the  circum- 
stances, the  proof  was  suffident — Hcofnee 
sT  a/,  y.  ThamOB,  88 

5.  A  finding  of  the  Circuit  Court  win  not  be 
interfered  with,  except  wliere  the  preponder- 
ance of  the  eyidence  is  so  great  against  it, 
as  to  show  it  to  be  wrong  beyond  doubt.— 
Nave  y.  Nave,  1S2 

6.  A  party  can  not  proye,  in  support  of  his 
title,  the  contents  of  a  deed  whicn  has  been 
destroyed  by  his  own  yoluntary  act  or  con- 
sent.— Speer  y.  Speer,  178 

7.  Parol  eyidence  of  the  contents  of  a  written 
receipt  is  not  admissible,  until  a  yalid  and 
legal  excuse  has  been  giyen  for  the  non- 
production  of  the  receipt. — Smith  y.  Reed 
H  al.,  242 

8.  When  a  paper,  the  contents  of  which  are 
necessary  to  oe  used  in  the  prosecution  or 
defence  of  a  suit,  is  in  the  possession  or 
control  of  the  adyerM  party,  notice  should 


be  giyen  to  him  of  hie  attoniey  to  produce 
it,  and  if,  upon  such  notice,  it  is  not  pro- 
duced, its  contents  may  be  proyed  by  parol. 

Rid. 

9.  The  rule  that  it  must  appear  that  tlie 
grounds  of  ob^jection  to  eyidence  were  stated 
when  the  objection  was  made,  appliee  to 
cases  in  whidi  the  eyidence  was  admitted, 
and  not  to  those  in  which  it  was  rejected. 

Rid. 

10.  Eyidence  admitted  without  objection  in 
the  Court  below,  can  not  be  olyected  to,  as 
haying  been  inadmissible,  in  the  Supreme 
Court.— i7tt//  y.  Butler,  267 

11.  A  receipt  was  giyen  for  a  sum  of  mcmey 
as  hayingbeen  receiyed  "on  a  decree"  spe- 
cified. Beld,  that  parol  eyidence  was  not 
admissible  to  proye  that  it  was  given  in  flill 
of  the  principal  as  such.  Ibid. 

12.  Parol  eyidence  is  not  admissible  to  amral 
or  substaatiaUy  to  yary  the  terna  of  a  writ- 
ten instrument,  except  in  casea  of  finaod. — 
Irwin  et  al.  y.  Ivert,  308 

13.  On  the  trial  of  a  prisoner  for  the  murder 
of  A,,  the  Court  pennitted  a  witness  to  d&> 
tail  statements  made  to  him,  the  witness,  by 
one  B.,  in  the  absence  of  the  prisoner,  and 
ten  days  before  the  murder  was  perpetrated; 
it  haying  first  been  proyed  by  the  state  that 
the  prisoner  and  B,  were  present  at  and 
participated  in  the  murder  or  ^.  Held,  that 
the  eyidence  was  properly  admitted. — Ria 
y.  The  State,  332 

14.  A  party  is  not  oUiged,  as  a  general  rule, 
to  adopt  any  particidar  order  m  the  intio- 
duction  of  testimony:  he  may  proye  tiie  ya- 
rions  facts  in  his  case  in  the  oraer  wbicii  be 
^TtfdTB.-^Hadden  y.  Johnson,  394 

15.  Eyidence  releyant  to  an  issue  raised  by 
the  answer,  and  tending  to  disprove  the  al- 
legations in  the  complaint,  was  excluded 
by  the  Court.  Held,  that  this  was  error.— 
Murphy  et  al,  y.  Jona  et  al,,  529 

16.  Parol  eyidence  is  not  admissible,  except 
in  a  case  of  firand,  to  show  that  a  subscrip- 
tion of  stock,  absolute  on  its  Ihoe,  was  made 
snbiect  to  conditions. — Jonee  et  ai,  y.  The 
MiltaH,  ire,,  T\trtqnke  Co,,  547 

17.  The  Court  below  refused  to  admit  an  item 
of  eyidence  on  the  trial,  but  tlie  record  did 
not  show  that  if  admitted  it  couM  have  had 
any  influence  on  the  case.  Held,  diat  no  ei^ 
ror  was  %\iaiwa.'—Higgin9  y.  The  State,    549 

18.  A  witness  haying  been  asked,  b^  tiie  party 
who  called  him,  whether  a  certain  fact  ex- 
isted, and  whether  he  had  not  told  A.  so, 
answered  that  he  did  not  remember;  where- 
upon the  same  party  produced  A,,  wbo  tes- 
tified that  the  witness  had  so  told  him.  &e. 
Held,  that  A.'g  eyidence  was  inadmissible.— 
ifeKyy.Sfasr,  590 

19.  In  a  suit  for  criminal  coayersation,  neitlM 
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the  oonfttdoof  of  Ihe  wMi^  nor  te  opinioiu 
of  witnesses  conceminff  her  fondness  for  the 
defendant,  are  admiuiUe  In  evidence  against 
Urn.  Ibid. 

90.  The  role  that  objections  to  evidence  must 
have  been  distinctly  specified  when  the  evi- 
denoe  was  oli<ured,  was  held  not  to  mty  in 
a  case  where  the  evidence  itMlf  plamlv 
showed  the  point  of  objection.  IbuL 

81.  An  objection  to  evidence  will  not  be  no- 
tioed  in  the  Supreme  Conrt,  imleee  Ihe 
groonds  of  objection  appear  to  have  been 
pointed  out  to  the  Conrt  oelow. — Bird  ti  al. 
V.  Laniutf  615 

8S.  It  is  not  error  to  disallow  evidence  to 
prove  a  fact  which  is  admitted  by  the  state 
of  the  pleadings.  Ibid. 

93.  A  partner  can  not  prove  the  declarations 
of  a  co-partner  to  affect  tiie  tights  of  third 
persons  dealing  with  the  firm.  Ibid. 

94.  Bebntting  testfanonj,  by  the  osnal  course 
of  practice,  being  the  last  which  is  ofi^red, 
the  Supreme  Court  would  hesitate  to  re- 
verse a  judgment  because  the  Court  before 
which  the  cause  was  tried  reftised,  after  the 
rebutting  testimony  was  dosed,  to  admit 
further  evidence.^Prci<<  v.  The  State,     6S5 

95.  In  ejectment,  A.  and  B.  having  been  offer- 
ed as  witnesses  bv  the  defendax^  the  plain- 
tiff introduced,  without  objection,  the  return 
of  the  sheriff  to  the  process  issued,  to  show 
that  A.  and  B.  were  tenaiits  of  the  defend- 
ant. Held,  that  the  evidence  was  prima 
Jade  sufficient— Z>06  v.  T%e  Prmidad  and 

Jhutees,  ^,  641 

96.  Where  evidence  is  excepted  to,  the  firounds 
of  objection  must  be  stated  specificuly,  and 
the  exceptions  must  be  taken  at  the  time 
tiie  decision  objected  to  is  made.— /Shmip  v. 
Fral^  d  al.,  679 

EXCEPTIONS. 
See  Bill  of  Excsftiovs.    Evidbiccb,  S6. 

EXECUTION. 

See  CHoau  ik  Action.    Lbvt.    Stat  ov 
ExxcuTioir. 

A.  rented  land  to  B.,  with  a  stipulation  that 
B.  should  pay  to  A.  a  third  of  the  wheat  to 
be  raised,  "in  the  half  bushel."  J7eU,tfaat 
until  the  wheat  was  delivered  to  A.,  it  was 
not  subject  to  be  levied  upon  by  an  execu- 
tion against  A.-^WUlkune  et  al.  v.  Smith, 

559 

EXBCXJTOB8  AND  ABBONISTBA- 
T0B8. 

See  DisTKiBUTiON,  2, 3.  Limitatioxs,  Sta- 
TVTBor,7,8.  Pabtib8,8.  Pabtitssship, 
1.  Plbadiho,  5.  Bbmbdt,  1.   Statutbs, 

15.     WlTBBSa,  18. 


1.  Ab  Mtkm  will  not  lie  against  aa  admkiis- 
trator  appointed  in  one  state,  on  a  decree 
against  a  different  admiuistralor  of  the  same 
intestate  appointed  under  the  authority  of 
another  state.^-^ iSovter  v.  Chenowith,       21 1 

S.  In  the  case  of  a  petition  by  an  adminlstra^ 
tor  to  sell  real  estate,  under  the  B.  S.  1898, 
service  of  notice  on  the  heirs  of  the  intes- 
tate, iB  some  mode  recognized  by  law,  was 
an  essential  requirement  of  the  statute.^ 
Martin  et  al.  v.  Starr  et  al.,  2S4 

3.  Petition,  under  the  B.  S.  1838,  by  an  ad- 
ministrator, to  sell  real  estate.  The  record 
did  not  show  afflrmattvely  that  the  detod- 
ants  (who  were  minors)  were  notified  of  the 
pendenev  of  the  suit,  nor  that  thev  were  pr^ 
sent  in  Court;  but  it  appeared  that  a  guar- 
dian ad  litem  was  appomted,  who  '*  waived 
the  service  of  process  and  consented  to  a  ' 
sale  of  the  land;"  and  that  the  Court  there- 
upon oidered  the  sale. 

Held,  on  error,  that  it  must  be  presumed 
that  the  defendants  were  not  notified  of  the 
suit  nor  present  in  Court;  and  that  the  or- 
der of  sale  was  consequently  erroneous. 

Held,  also,  that  it  was  error  to  grant  the 
order  without  proof  of  the  allegations  in  die 
petition,  in  tiie  same  manner  as  if  they  had 
Dcen  denied.  Ibid. 

4.  To  a  petition  bv  an  administrator  to  sell 
real  estate,  the  defendants  can  not  set  up, 
by  answer,  the  invalidity  of  his  appoint- 
ment.— Riser  et  al.  v.  Snoddy,  448 

5.  Petition  by  an  administrator  against  the 
heirs  of  the  intestate,  who  were  minors,  to 
sell  zcaI  estyU»,  for  the  payment  of  notes 
purporting  to  have  been  executed  by  the 
mtestate.  JEZaM,  that  it  was  incumbent  upon 
the  administrator  to  prove  the  execution  of 
the  notes.  Ibid. 

6.  An  administrator  cfe  bonis  non,  as  the  law 
stood  in  1845,  could  not  sue  his  predecessor 
in  the  trust  for  a  breach  of  duty. — Graham 
etcU.r.The  &ate,  470 

7.  A,  was  the  executor  of  B.,  and  guardian  of 
C,  a  minor.  The  estate  of  B,  was  indebted 
to  the  estate  of  D..  and  of  the  sum  due,  C. 
was  entitled  to  half,  as  a  legatee  of  D.  £., 
D.'e  executor,  agreed  with  A.  that  half  the 
debt  might  be  retained  by  the  latter,  as 

Kardian  of  C,  provided  he  pud  the  other 
If  to  E.,  as  such  executor.  Held,  that  A. 
could  not  credit  himself  as  executor,  and 
charge  himself  as  guardian,  with  the  half  of 
said  debt  coming  to  his  ward,  until  he  had 
paid  the  other  half  of  the  debt  to  E,-^Burteh 
€<  al.  V.  Tham,  508 

8.  The  administrators  of  an  estate,  without 
any  order  of  Court,  voluntarily  paid  a  part 
of  the  assets  to  the  widow  ana  heirs,  be- 
fore the  settlement  of  the  estate.  Sufficient 
means  not  being  left  to  pay  the  debts  and 
compensate  tiie  administnton  for  their  ser- 
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Hoet,  tfaqr  bMM|^  llirfr 
widow  and  Mn  to  reeoYW  ft  nttkitenit 
oat  of  the  amonBt  adTMeed  to  thMB  to  dis- 
charge the  mnpaki  rMidiie  of  tiio  debts  and 
oompeiisate  them  for  thdr  sarrloes.  Bdd, 
tiutt  the  suit  would  not  lie.— i^tert  0t  oLt. 
RumH  et  al,,  706 

P. 

VALLS  OF  THE  OHIO. 
Sm  Piix>Ta,4. 

FEBBUART,  $»n  AND  Mra  DATS. 

See  TiMB. 

FEES  AND  SALABDfiS. 
See  OwwiCMM,  5. 

FSBBT. 

1.  FsrrfM,  being  established  bj  the  oonnty 
eonunissioneny  and  not  bj  direct  pnblic 
enactment  of  the  lerisUtore,  their  existence, 
in  any  particnlar  mstanoo,  is  a  fiut  to  be 
prored,  and  csn  not  be  jndiciallj  noticed  hy 
the  Cooft.— TV  J^ale  r.  Wiee,  645 

8.  Prosecntlon  against  A.  for  hiring  a  boat,  to 
be  used  in  forrying  persons  orer  a  certain 
stream,  &c.  Neither  the  affidayit  nor  infor- 
mation alleged  that  anj  public  ferries  were 
established  on  said  stream.  HeU,  that  the 
affidnrit  and  infonnation  were  bad.       Rid. 

FIXTURES. 
See  Lakdlobi)  An>  Tbvakt,  1  to  8. 

FORCIBLE  ENTRT  AND  DETAINER. 

1.  In  a  criminal  prosecution  for  forcible  en^ 
and  detainer,  the  Court  admitted  evidence 
that  the  defendant,  in  forcibly  entering,  &c., 
assaulted  and  beat  the  party  in  possession. 

Hldd,  tliat  the  eyidence  was  correctly  ad- 
mitted. 

BM,  also,  that  the  assault  and  battery 
was  psHt  of  the  offlance  chatged,  and  that 
tlie  punishment  therefor  necessarily  induded 
that  for  the  assault  and  battery. — Higgine  t. 
Th€  State,  549 

2.  If  a  person  haTing  a  possessory  title  to 
land,  enters  by  force,  and  turns  out  a  per- 
son who  has  n  naked  possession  only,  he 
may  be  Indicted  for  a  breach  of  the  peace, 
but  is  not  liable  in  trespass  to  the  ousted 
person;  and  on  the  trial  upon  the  indict- 
ment, the  title  to  Land  does  not  come  in 
question.  Jbid, 

FORGERY. 

See  IlTDIGTMBKT,  8. 


FOBIIKB  BXCOTSRT. 
See  Plbadiho,  41. 

FRAUD. 

See  Chavosst,  6,  7,  17.  Etibbtos,  12. 
PnoMissoKT  Nora,  7.  VanwB  astd  Pun- 
OILA.SSB,  6  to  8. 

Whetlier  an  assignment  of  goods  was  made 
with  a  ftaodukat  intent,  is,  by  the  statute, 
a  question  for  the  dedsioa  of  the  jury,  and 
aot  of  the  Covrt^CftMnA  s(  o^  t.  Z)r«ai. 
mmd,  17 

FRAUDS,  STATUTE  OF. 
See  Shbrifv's  Salb,  6, 7. 

1.  Where  a  specific  lien  or  substantial  benefit 
is  surrendered,  upon  tlie  express  promise  of 
a  third  person  to  pa^  a  debt,  the  promise  is 
an  original  undertaking,  and  not  within  the 
statute  of  finnds.^&xxmer  sT  al,  y.  Dmm, 

81 

S.  A  promise  by  A.  to  B.,  with  the  consent  of 
C,  that  if  B,  will  extend  the  time  of  pay- 
ment of  a  debt  due  by  C.  to  B.,  and  also 
famish  goods  to  C.  on  credit,  he,  A^,  will 
retain  moner  coming  to  C,  and  pay  B,  Ae 
debt,  and  also  for  uie  goods,  is  yalid  and 
binding,  though  not  in  writing. — Ndeim  t. 
Hardy  et  al,,  864 

8.  If  the  promise  be  merely  by  ^1.  to  C  thus 
to  pay  B.,  the  latter  may  maintain  an  action 
against  A.  on  the  promise.  Ihid. 

4.  A  parol  contract  for  the  sale  of  land,  is 
yoioable  merely,  and  not  yoid:  the  statute 
does  not  wholly  yacato  it,  but  inhibits  the 
bringing  of  an  action  to  enforce  it.  The 
par£s  may  ezeento  it  if  they  choose;  hot 
they  can  not  be  compelled  to  do  it. — Biad' 
denr.  Jokmeon,  894 

5.  The  closer  the  statute  of  fiauds  can  be  ad- 
hered to,  consistently  with  controlling  judi- 
cial authority,  the  better.— Boff  y.  Our,  458 

FUGITIVE  FROM  JUSTICE. 

The  goremor  of  this  state,  upon  the  requisi- 
tion of  the  goyemor  of  Kentucky,  issued  his 
writ  for  the  arrest  of  ^4.,  as  a  fiigitiye  from 
justice.  The  writ  stated  that  a  requisition 
had  been  made,  &c.,  which  set  forth  tibai  A. 
had  been  indicted,  &c.,  a  certified  copy  of 
which  indictment  accompanied  the  reouisi- 
tion;  and  the  writ  required  J.,  to  be  deliy- 
ered  to  B.  as  an  agent  to  receiye  A,  and 
oonyey  her  to  KeaStcky,  B,  made  return 
that  he  held  A,  to  custody  by  yhtne  of  the 
writ,  &c,  but  did  not  accompany  the  return 
witii  a  copy  of  the  indictment. 

Held,  that  this  was  not  necessary. 

Hdd,  also,  that  the  writ  was  jmma  ^fiede 
efidence  that  an  indictment  was  pending 
against  A.  as  alleged  therein. 
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JUf,  alfo,  duit  dM  writ  fiifleieiilljthowed 
B.'f  Mlboritj  to  make  the  anvt,  withoat 
prodndiig  any  aathoiitj  from  the  goyernor 
of  JKM<iM4y.--2VieAdb  r.  OnMbiif,  611 

FUGITIVE  8I.AYS. 
Sm  Massbal. 


GUARDIAN. 

JSm  ExscDTOBS  AVD  Adxikistkatoes,  7. 

lift  18  not  necessary,  in  order  to  maintain  an 
action  against  the  surety  on  a  guardian's 
bond,  tiiat  a  judgment  should  first  haye 
been  obtained  against  tiie  guardian. — The 
StaU  T.  BaSUbatkti  ol.,  634 


HABEAS  CORPUS. 
See  AmAL,  6.    Csimikal  Law,  6. 

An  officer  who  has  made  an  arrest  by  Tirtne 
of  process,  is  a  proper  party  to  a  writ  of 
kabeM  carpus,  for  the  purpose  of  testine  Uie 
legality  of  tiie  commitment. — NtMe  t. 
CSnus&u,  611 

HAlin>WRITING. 
See  Eyidbhcb,  4. 

HIGHWAY. 
See  Sthbbts  axd  Allxtb. 

1.  The  proTisions  contained  in  sections  S7  and 
88,  pp.  186<7,  R.  S.  1843,  and  in  secHons  56 
and  67  of  the  general  highway  act  of  1849, 
in  relation  to  i^peals  from  decisions  of  the 
board  of  commissioners,  are  to  be  construed 
together;  and  those  of  the  statute  of  1848 
governed  in  relation  to  appeals  from  the  de- 
cision of  the  board  witn  reference  to  the 
laying  out  of  highways,  except  as  to  the 
time  within  whidi  th^  appeal  was  to  be 
taken.— .Seayton  t.  HyUnge,  144 

2.  In  case  of  an  appeal,  by  a  person  who  was 
not  a  party  to  the  proceedings,  from  the  de- 
cision of  the  board  establishing  a  highway, 
while  the  prorisions  cited  were  in  fSmrce, 
neither  the  appeal  itself,  nor  the  drenm- 
stance  that  the  road  was  laid  out  through 
tiie  appdlanf  s  land,  and  that  the  board  had 
allowed  the  appeal  and  approired  his  bond, 
could  cure  the  omission  of  the  affidavit 
required  by  the  statute  to  authorize  the  ap- 
pnl.  m. 

3.  The  board  of  oommissionen,  under  the  pro- 
risions cited,  oould  not  allow  an  appeal  or 
approve  the  appeal  bond,  those  duties  being 
incombent  upon  the  auditor.  Uia, 

4.  On  a  motion  to  dismiss  the  appeal  in  ques- 
tion, Ibr  tiie  want  of  the  requidle  aHmrit, 


tlie  appelhnt  inlerpoaed  a  cross  motion  knt 
leave  to  file  the  affidavit  Hdi,  that  the 
motion  was  correctly  nAised.  IW. 

5.  The  general  highway  act  of  1849  gave  to 
the  boards  of  commissioners  jurisdiction  of 
the  opening  of  highways,  and  also  gave  an 
appeal  from  their  deosions  to  the  Circuit 
Court— MttoOm  ef  al.  v.  Thomae,  165 

6.  The  county  auditor  was  authorized,  under 
the  R.  S.  1843,  to  administer  the  oath  con- 
oemiiw  the  putting  up  of  notices  of  an  in- 
tended application  for  a  highway,  and  thai 
the  petition  was  signed  by  the  requisite 
numoer  of  freeholders.  JUd, 

7.  A  petition,  under  the  act  of  1849,  to  the 
board  of  commissioners  for  the  location  cSf 
a  highway,  stated  the  names  of  the  owners 
of  the  lands  through  which  the  contem- 
plated road  would  pass,  but  did  not  state 
who  occupied  them. 

Hdd,  thai  the  omission  was  an  immate- 
rial one. 

HeUt,  also,  that  it  could  not  affect  the 
jurisdiction  of  the  board.  Jbid, 

8.  It  was  not  necessary,  under  the  act  of  1849, 
tiiat  a  petition  to  the  board  of  commission- 
ers for  the  location  of  a  highway,  should  be 
signed  by  more  tiian  one  person.  Ibid, 

9.  A  person  appeared  to  an  appUcatioa  to  the 
board  of  commissioneri  to  locate  a  liigh- 
wav,  remonstrated,  and  had  assesson  ap- 
pointed on  his  own  motion.  Hdd,  that  he 
could  not  afterward  object  tliat  proper  no- 
tice had  not  been  given  of  the  appucation 
for  the  highway.  Jbid. 

10.  In  a  proceeding  before  the  board  of  com- 
missioners to  locate  a  highway,  after  a  re- 
port that  the  road  would  be  of  public  utility, 
A,  made  his  daim  for  damages  in  conse- 
quence of  the  highway  being  loosted  through 
Im  land.  Assessors  were  thereupon  ap- 
pofaited,  who  reported  that  A.  wonla  sustaia 
no  daoiaM;  and  tfie  road  was  ordered  to 
be  opened.  Hdd,  that  on  an  appeal  to  the 
Circuit  Courts  riewers  could  not  again  be 
appointed  to  assess  A'e  daBmgt».^KBmp 
V.  Snuik  et  al,,  471 

11.  On  an  appeal  to  the  Circuit  Court  from  a 
proceeding  Defore  tlw  board  of  commission- 
ers to  locate  a  highway,  it  does  not  seem  to 
have  been  the  intention  that  the  same  pro- 
ceedings should  be  cone  tiirough  widi  as 
are  required  before  m  board.  Some  are 
deariy  not  to  be  repeated,  such  as  the  origi- 
nal petition,  notice,  first  view,  Ac.  The  ob- 
fect  of  the  appeal  is  to  give  the  parties  tfie 
benefit  of  questions  of  fli^  in  a  Court  where 
a  ju^  can  be  caUed,  where  the  rules  of  law 


can  be  applied,  and  the  voints  in  eontro- 
rmy  judicially  delerminea,— such  as 
ther  the  road  is  of  public  utility,  or  wb 
tlie  objector  has  sustamed  damages, 


how  nmdi,  if  any« 


whe- 
whedier 

Mid 

Rid. 
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IS,  ApttSHonfivabl^ihwm^rljiag  In  atiB^e 
townthif^,  was  pending  before  the  boacd  of 
oommissionen  when  the  B.  S.  1862  toek 
effect.  Hddy  that  the  jurisdiction  was  con- 
tinned  by  the  statute  saying  pending  snits. — 
Sojfres  et  al.  y.  Gregory,  63d 

18.  The  soit  to  recover  a  penalty  provided  for 
b^  section  25  of  c  102,  1  B.  8. 1852,  Is  a 
civil  suit,  and  is  no  bar  to  a  criminal  prose- 
cntion. — The  Indiana  Central  BaUvoay  Co, 
T.  Potts  et  al,,  681 

14.  Section  25  of  c.  102, 1  B.  S.  1852,  U  not 
void  as  not  being  properly  indnded  within 
the  title  of  the  act  of  which  it  is  part   Ibid, 

15.  It  is  no  answer  to  a  suit  for  obstmctinff  a 
highway,  that  the  defendant  opened  another 
way  through  which  travel  could  pass. — 
Weathered  v.  Brmf,  706 

HOGS. 

S9t  €k>VTBACT,  3. 

HUSBAND  AND  WIFE. 

iSee  LiBN,  5,  6.    Kboro.    Bemxdt,  3. 

WlTNBBS,  9. 

In  case  of  the  elopement  of  a  wife,  the  hus- 
band will  still  bo  liable  for  necessaries  fur- 
nished her,  until  it  has  become  notorious 
that  she  has  withdrawn  herself  from  his  care 
and  protection,  or  the  creditor's  knowledge 
of  the  fact  is  proved.-— Vanuzeii  et  oJ.  v. 
Roee,  222 


INDBMNITY. 
See  Chakcbbt,  4.    MobtoagBj  4,  9. 

INDIANA  MUTUAL  FIBE  INSUBANCE 
COMPANY. 

The  charter  of  the  Indiatta  Mutual  Fire  Ineur- 
anee  CompoMf  provides,  that  in  case  of  a 
loss  by  fire,  the  assured  shall  give  notice 
thereor  in  writing  to  the  directors,  and  that 
the  directors,  upon  beiiig  so  notified,  shall, 
on  view,  or  in  some  other  way  as  they  may 
deem  proper,  ascertain  and  detennine  tfao 
loss,  &c. ;  and  if  the  assured  is  not  satisfied 
with  their  determination,  he  may  bring  an 
action  in  the  next  Court  to  be  holdea  for 
Marion  county,  and  not  afterwards,  4c.  In 
a  suit  by  the  assured  against  the  company 
in  the  Vigo  Circuit  Court,  to  recover  dam- 
ages for  a  loss,  &c.,  where,  after  having  been 
notified  as  provided  by  the  charter,  they  did 
not  proceed  "to  ascertain  and  determine  the 
loss  as  therein  required,  hdd^  that  juris- 
diction in  such  cases,  was  not  limited  to  the 
Courts  of  Marion  county,  but  was  to  be  de- 
termined bjr  the  general  statute  in  relation 
to  suits  against  corporations. — The  Indiana 
Mutual  ftrt  Imurance  Co,  v.  BoUtkd$e,     25 


INDICnCBiiT. 

See  ComrnruAircB,  2.    CRimirAL  Law,  5. 

1.  The  time  at  wfaidi  aa  indtctoaoDt  aUs^  a 
crime  to  have  been  committed,  is  immaie- 
rial,  except  when  Ibe  indictmeot  may  be 
barred  by  lapse  of  time,  in  iriiich  case  a 
time  must  be  stated  within  the  period  of 
limitation,  and  except  where  time  forms  aa 
essential  ingredient  of  tiie  offence. — HA- 
bardy.  The  State,  160 

2.  Indictment,  smce  the  B.  S.  1852  took  efiect, 
for  an  assault  and  batterr  with  intent  to 
commit  murder.  The  indictmeBt  did  not 
cfaaige  that  the  oflfenoe  had  been  oonunitttd 
mlfuly,  feloniously  and  of  malice  afore- 
lliough^  according  to  the  common  lav  pr»> 
oedents.  Edd,  that  the  indictment  was  pro- 
perly quashed.— 7%e  Sbite  y.  WUaon,      516 

S.  Indictment  for  forgery.  The  indictBieit 
alleged  tiie  passing  to  A.  B.  RoUneon  ci  a 
foi<l^  bank  note,  purporting,  Ac,  knowii^, 
&c,  with  intent  to  defraud  said  A.  B.Bdmh 
mm.  It  was  proved  on  the  trial  that  /Zo&n- 
son's  name  was  Alexander  B.  Robinson,  bat 
that  he  was  often  called  A.  B.  Robtnmm, 

Held,  that  the  averment  that  die  note  ms 
passed  to  A.  B.  Robinson,  was  not  suflident, 
vrithout  an  averment  that  his  christian  naoM 
was  unknown. 

Held,  also,  that  the  indictment  was  bad 
on  motion  in  arrest 

Hdd,  also,  that  a  motion  for  a  new  trisl 
(the  indictment  being  bad  on  die  motion  in 
arrest )  was  correctly  overruled. 

Heid,  also,  that  the  variance  between  die 
name  alleged  in  die  indictment  and  the 
name  pro^  on  the  trial,  was  fttaL— '2(^ 
lerer.  The  State,  659 

4.  The  indictment  uurported  to  set  out  the 
instrument  allegea  to  have  been  forsed,ai 
hcec  verba,  and  Sie  name  of  the  president  of 
tiie  bank  was  stated  to  be  Set&etter.  The 
name  appearing  in  the  instrument  oflered  in 
evidence,  was  Ledbetter,  Hdd,  that  die  va- 
riance was  fiUal.  Rid. 

INDIVIDUAL  LIABILITT. 

See  Naw-TiuBNToir  and  Southgatb  Bbxmb 

JLKP  BOAP  COXPAKT. 

INFANT. 

See  CoNSTiTUTiovAi*  Law,  8.    PLBADne, 

50.    Spsoiric  PxBVosiiAircs. 

1.  An  infant  is  concluded  by  proceedings  ai- 
der die  probate  act  of  1838,  mstitnted  for 
his  benefit,  unless  sudi  proceedines  wen 
tainted  with  fraud,  and  he  is  not  dloved, 
for  any  other  cause  than  fraud,  to  open 
them  on  arriving  at  ftdl  age;  but,  on  attsnir 
ing  to  his  majority,  he  may  open  proceed- 
ings institated  under  that  act  against  him, 
by  petition  for  a  review  in  die  Cooit  in 
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which  tiiey  were  had.  In  all  other  oisM, 
by  the  R.  S.  1838,  he  is  entitled  to  hit  writ 
of  error  at  any  time  within  five  years  after 
the  disahility  of  in&ncy  is  removed. — Ben- 
nel  et  ux.  y.  Etut,  174 

S.  Semblef  that,  in  the  first  instance,  the  only 
remedy  of  the  infant  is  npon  the  bond  of 
the  guardian,  or  other  person  who  under- 
took to  act  for  him  or  to  nse  his  name.  In 
the  second  instance,  where  the  proceedings 
are  against  liim,  he  may,  on  the  result  of 
the  review  allowed  being  unsatisfhctory,  ap- 
peal to  the  Su])reme  Court  on  the  usual 
terms.  The  third  instance  embraces  all 
proceedings  in  suits  at  common  law,  as  dis- 
tinguished ftom  these  special  proceedings 
under  statutes.  IM, 

3.  Process  must  be  served  on  infants  in  the 
same  manner  as  if  they  were  adults.-*llbr- 
tin  et  al,  v.  Starr  et  al.,  2S4 

4.  Lands  of  an  infant  were  sold  in  pursuance 
of  a  decree  of  the  Circuit  Court  The 
record  showed  that  process  was  ordered 
against  the  infknts,  and  that,  at  the  fbllow- 
ing  term,  a  guardian  ad  litem  was  appointed. 
iSld,  that  it  must  be  presumed,  in  a  ooll*- 
tend  proceeding,  that  they  were  regularly 
brought  into  Court. — Brachenridge  et  cd.  v. 
Dawmn,  383 

5.  A  conveyance  of  land  bv  an  infant  is  void- 
able merely,  and  not  void.-^jPflecAer  et  al.  v. 
Lagcoek  et  o/.,  398 

6.  Infancy  is  never  presumed.  As  a  ground 
of  relief,  it  must  be  shown,  and  as  a  ground 
of  defence,  it  must  either  be  pleaded  or 
given  in  evidence.  Rid, 

7.  An  infant's  conveyance  of  land  b^  bargain 
and  sale,  may  be  disaffirmed,  on  his  attain- 
ing to  majority,  without  entry,  by  a  convej- 
ance  to  another  person.  Ibui. 

8.  It  is  not  necessary  to  return  the  purdiase- 
money,  in  order  to  disaffiim  such  convey- 
ance. Ibid. 

9«  To  make  a  voidable  contract  of  an  in&nt 
binding  upon  him,  he  must  expressly  ratify 
it  after  he  attains  to  full  age;  and  a  ratiflca- 
tion  will  not  be  inferred  from  a  mere  ac- 
knowledgment of  the  debt. — Conklin  v.  Og- 
lorn  et  cu.,  5&S 

10.  A  promise  to  pay,  or  a  direct  oonfirma- 
tion,  after  the  infiuit  has  attained  to  full 
age,  is  evidence  of  such  ratification.      Ibid, 

IKFORB(IATION. 

See  Criuukal  Law,  1  to  3,  9, 11  to  13. 

Fbbrt,  S. 

I.  An  information  can  only  be  amended  in 
matter  of  substance,  when  there  is  an  affi- 
davit on  file  which  is  substantiaUy  sufficient. 
— n«  State  V.  Wise,  645 

S.  An  information  must  contain  aU  the  sub- 
stantial requisites  of  an  indictment  at  com- 
mon law.— ilbiiiit  v.  The  State,  664 


3.  Ihfbnnatkm  against  A,  ftw  gaming.  The 
information  alleged  that  B.  owned  and  lupt 
a  ten  pin  alley  for  hire,  and  that  A,  and  <7., 
then,  &c,  lured  of  B.  the  use  thereof  to 
play  one  game,  &c.,  for  which  they  agreed 
to  pay  B,  10  cents;  and  that,  in  pursuance. 
&c.,  A,  and  C,  then  and  there  played  said 
game,  &c.,  bv  which  A.  won  of  C.  5  cents, 
the  half  of  tiie  hire  of  the  alley,  by  then, 
&c.,  unlawfully  betting  and  wi^ring  witl^ 
him  said  6  cents  on  the  result  of  the  game, 
contrary,  &c.  The  evidence  showed  the 
hiring  of  the  alley,  &c.,  and  Uie  playing  of 
the  game,  and  t^at  A.  won  of  C.  the  value 
of  5  cents,  being  A.'$  liability  to  B,  for  the 
use  of  the  alley,  which  liability  C  then,  &c., 
paid  to  B. 

Held,  that  there  was  no  material  variance 
between  the  information  and  evidence. 

Held,  also,  thai  the  infbrmation  was  suffi* 
dent.  Und. 

INJUNCTION. 

I.  Bin  by  the  owner  of  land  against  the  Neuh 
Albany  and  Salem  Ratlroad  Company,  to  en- 
join the  company  from  constructing  their 
road  through  Ms  land,  on  the  ground  that 
the  company  had  not  assessed  or  tendered 
to  hhn  his  daraa^,  &c.  The  bill  did  not 
aver  that  the  plaintUF  was  not  called  upon 
by  an  a^^t  of  tlie  company,  for  a  release 
of  the  right  of  way,  before  the  commence- 
ment of  operations  by  the  company  npon 
the  line  of  the  road.  Held,  that  it  must 
therefore  be  presumed  that  the  complainant 
was  thus  called  up 


on,  pursuant  to  the  re- 
ouirement  of  the  cfiarter.— 7i^  New- Albany, 
ix.,  Railroad  Company  v.  Connelly,  Si 

a.  The  bm  did  not  aver  that  the  plaintifr  had 
filed  any  claim  with  tiie  company  for  dam- 
ages. Held,  that  it  must  therefore  be  pre- 
sumed that  he  had  filed  none.  Aid. 


INSANE  PERSON. 

A  person  under  guardianship  as  a  lunatic,  can 
not,  under  the  R.  S.  185a,  on  his  personal 
application,  have  the  fiMst  of  his  restoration 
to  sound  mind  tried  and  determined. — G^ 
leaner.  J%mp9on,  863 

INSTRUCTIONS. 

Sbe  Jury,  4  to  8.    Kbw  Tbial,  7,  8. 

1.  That  an  instruction  was  given  to  the  jurr 
triiidi  is  abstractly  erroneous,  is  not  suflt 
cient  to  reverse  the  judgment,  if,  under  the 
&iCtB  of  the  case,  the  puty  excepting  was 
not  iignrod  by  it — Marfard  v.  Woodwwik,  83 

a.  If  the  Court,  having  instructed  the  jury  er- 
roneously upon  a  point,  afterward  correct 
the  mistake  oy  giving  a  legal  chaige  on  the 
sulnect,  the  error  is  cured.-^<Sil<tN>  v.  Roberte 
0taL,  118 
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a.  WheM  Hm  Coort  hm  tArm  am  enoiiMfos 
instnctbii  which  b  «|>p1ic«ble  to  the  iifiief, 
H  will  be  prasttttad  to  hATe  had  AH  faifliiMioe, 
unlets  the  oontauy  Is  ihowii ;  but  where  llie 
Court  has  raftued  ea  lastniclkni,  it  will  be 
presw&ed  to  have  been  reibeed  as  being  in- 
applicable to  the  eridenoe,  unlese  tiie  eon- 
trary  appaart.— JUbson  sC  a/.T.  Firt&ndb, 

187 

4.  Bmmeons  fautnctions  most  be  excepted  to 
before  Terdict,  or  the  error  will  be  regarded 
as  waired.— TTootf  t.  McOmre,  155 

5.  When  tlie  Court  is  requested,  at  tiie  proper 
time,  to  give  its  Awrgt  to  the  jury  in  wri- 
ting, the  whole  charge  should  be  in  wiitiag 
and  should  be  giTen  literallj  as  it  is  written. 
^7%0  aiMing'Sim,  ire.,  TWi^  Co.  t.  Om- 
woy,  187 

6.  When  the  evidence  is  not  in  tlie  record,  a 
•tate  of  iuU  will  be  presumed  to  which  the 
subttanoe  of  the  instructions  given  to  the 
jury  was  appUeable.  Ibid. 

7.  A  judgment  will  not  be  reversed  on  aooount 
of  an  erroneous  instruction,  when  it  is  appa- 
rent that  the  jury  were  not  misled  bv  it,  or 
wiiere  it  is  rally  supported  by  the  evidence. 
— FojuuMi  etaLT.  Eo§e,  2SS 

8.  A  judgment  will  not  be  reversed  because 
the  Court  gave  an  erroneous  instruction,  if 
tiie  instruction  was  harmless.^— Pkirs2gf  v. 
Morrimm^aL,  356 

9.  The  reAisal  of  an  instruction  which  is  per- 
tinent, is  not  eiTor,  if  die  Court  has  given  it 
substantially  in  another  histruction. — Nebon 
T.  Hardy  M  aL,  *  864 

10.  An  instruction  rdating  to  the  evidence, 
will  be  presumed  to  have  oeen  correct,  if  the 
evidenoe  is  not  set  out  in  the  record.— £«<cA- 
amr.Tks  Nmo-AAtmy,  4rc.,  BaOnad  Com- 
ptmg,  891 

11.  Where  the  record  does  not  contain  the  evi- 
dence, if  the  instmctions  of  the  Court  would 
be  correct  under  any  supposable  state  of 
bets,  they  will  be  presumed  to  have  been 
oorrect^-fiotf  v.  Cbz,  453 

11.  The  Court,  in  recapitulating  tte  evidenoe 
to  the  jury,  should  not  state  what  it  proves, 
but  only  what  it  conduces  to  prove,  teaving 
its  weight  to  be  determmed  by  the  jury. 

Jhid. 

13.  In  a  case  where  the  evidenoe  was  conflict- 
ing, the  defendants  asked  the  Court  to  in- 
struct the  jury  that  the  law  of  the  case,  on 
the  evidence,  was  in  &vor  of  the  defendants, 
and  that  the  jury  should  so  find ; — also  that 
if  the  jury  believed  the  testimony  of  A.  and 
B.  (whose  evidenoe  did  not  agree  with  that 
of  otiier  witnesses)  they  must  find  for  the 
defendaau.  Hdd,  that  the  instructions  were 
pionerly  refused.— 7^  LawrmctUargk,  f;^,, 
Jtauroad  Co.  v.  Montgomay,  474 

14.  It  ii  not  error  to  refose  an  instruction,  nn- 


lese  it  o^pht  to  be  given  precisely  in  uie 
tenns  prayed.  nUtm 

15.  Where  the  nrindple  contained  in  sn  m- 
stmction  wfanh  has  been  reftised,  is  em- 
braced  in  instruclions  given,  tiie  reftusl  ii 

Aid. 


16.  The  refusal  of  an  instruction  will  not  be 
noticed,  where  tlie  record  does  not  contsin 
the  evidence.— ^«2ioR  v.  Rchertmm,         531 

17.  Where  the  record  does  not  contain  the  evi- 
dence, the  instructions  of  the  Court,  if  per- 
tinent to  the  issue,  and  not  deariy  enoneou 
under  any  state  of  facts,  will  be  presumed 
to  have  been  i^iplicable  to  the  case  made.— 
Tke  Indepaidmot,  frc,  PUmh-Road  Compmnf 
V.  Doty,  580 

18.  A  relnsal  of  instructions  will  not  be  hdd 
erroneous,  though  pertinent  to  tiie  issue,  if 
the  evidence  is  not  embodied  in  the  record, 
showing  that  the  v  were  applicable  to  the  esse 
made  by  the  evidence.  Ibid. 

19.  An  instruction  should  not  assume  the  &cts 
on  wiiidi  it  is  predicated. — T%e  dnaimati, 
i-c.,  BaOroad  Co.  v.  Clorfaon,  595 

90.  An  fatftnclion  not  strictly  arolicable  to 
tiie  case,  may  properly  be  refused. — Bird  H 
aL  V.  LarnuM,  €15 

91.  Where  the  instmctions  of  the  Court,  under 
every  supposaUe  state  of  facts,  are  emme- 
oaSjjAie  judgment  will  be  reversed.— Eicwvf 
V.  The  Lawratoebttrffk,  f-c..  Railroad  Cm- 
pamjf,  711 

INSURANCE. 
Sm  Ikdlajia  Mutuai.  Fibx  Iksubaiics  Coh- 

PJLKT. 

INTEBEST. 

See  PnomseoBT  Notb,  3.    Usubt. 

1.  Interest  was  allowed  on  decrees,  by  the  R. 
S.  1838,  from  the  signing.— ^nff  v.  Bitder, 

867 

9.  Decree  by  the  Probate  Court,  under  tiie  B. 
S.  1838,  in  &vor  of  a  distribntee  of  an  estate, 
against  tiie  administrator,  for  a  sum  speci- 
fied, to  be  paid  on  a  refunding  bond  being 
given,  conditioned,  &c  The  decree  was 
against  the  administrator  de  bonis  prtrpriit. 

Hdd,  that  the  decree  drew  interest  from 
date. 

Hdd,  also,  tiiat  had  it  been  de  bonis  tasta- 
UniM,  it  would  only  have  drawn  interest  teoat 
tiie  flUng  of  tiie  bond.  Bid. 

INTEBBOGATOBIBS. 

See  COHTIHUAKCB,  5,  7. 

INTBUDEB. 

An  intruder,  without  any  chum  or  color  of  tide, 
will  not  be  allowed  to  aequire rights  one   '  ' 
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Ml  OM  who  holds  nadir  aa  adTMw 
IKMseMkm.— &fl  T.  Cox,  453 

ISSUES. 
See  Plxadiho,  2. 


JAIL. 

See  City,  1. 

Prior  to  die  spring  of  1853,  the  dty  of  Xq%- 
aOe  was  goremed  bj  the  act  inoorporrang 
towns,  under  which  the  town  of  Lfdojfette 
had  the  right  to  use  the  eonnt]r  jail,  bnl  in 
the  sprinff  of  that  year,  the  town  adopted 
the  proTisions  of  the  act  for  tlie  incorpora- 
tion of  dties,  which  contains  no  express  pro- 
▼ision  aathorising  cities  to  use  the  eonntj 
jails.  Held,  that  the  city  had  the  light  to  nse 
the  conn^  jail  as  the  town  had  before.— 7%e 
Board  of  Omm'n,  ^.,  t.  The  CUg  of  La- 
fayette, 614 

JUDGMENT. 
iSbe  Attachmkht,  4,  6.    Bavk,  S.    Cotmr 

OF    CoirCILIATIOH,    1.     JUSTICB    OW    TH> 

PsACB,  1.    Pilots,  3. 

1.  Svit  by  the  assignee  against  the  assignor  of 
a  note,  made  parable  without  relief  horn 
Talnation  laws.  Judgment,  pajaUe  widiont 
relief,  &c  Held,  that  the  judgment  was 
n^jbt^Beaglee  t.  Sefton,  4M 

8.  Action  against  three  defendants.  Sugges- 
tion of  not  found  as  to  one.  The  otiiers  ap- 
peared and  pleaded.  Judgment,  that  the 
plaintiff  recorer  against  tlie  defendants,  &c. 
Held,  that  the  judgment  was  onl j  against 
the  defendants  who  liad  appeared  and  plead- 
ed.—CUUZT  et  al.  T.  Vamkunnykamy  540 

3.  By  the  B.  8. 1859,  where  upon  the  state- 
ments  in  the  pleadinss  one  party  is  entitled 
by  law  to  juagmcnt  m  his  mror,  judgment 
must  be  so  rendered  by  the  Court,  though  a 
rerdict  has  been  founa  against  sudi  party  .^ 
The  Jeffermmmlle  Anoeiatiom  et  al,  r.  Fitker, 

899 

JUBISDICTION. 
See  Absavlt  ahd  Battbbt.  Cokmok  Pluas, 

COUBT  OV.     COSFOSATIOH,  1.    HlOHWAT, 

5,  7,  IS.    iKniAKA  Mutual  Fibs  Ivsub- 

AXCB  COXPAHT.     JUBTIOB  OF  TBB  PBACB, 

1  to  3.  Plbadiho,  3.  Pbobatb  Coubt. 
Statutbb,  9. 

1.  Where  *  Court  has  no  jurisdiction  of  tlie 
subject  matter  of  a  suit,  its  proceedings  are 
roid.-^Taylor  et  al.  t.  Conner  etal^         115 

9.  Where,  in  tlie  case  of  non-resldeBl  defend- 
ants, the  statute  requires  that  notice  shall  be 
giYen  by  publication  for  a  particnlar  period. 


Ac,  aid  notfee  not  haviag  been  published 
the  period  prescribed,  the  Court  proceeds  to 
take  jurisdiction  of  the  persons  of  such  de- 
fendants and  to  render  a  decree  affecting 
their  interests,  the  decree,  as  to  them,  is  er- 
roneous, at  least,  if  not  Toid.  Rid. 

JUBOB. 

1 .  Under  the  code  of  1859,  either  party,  on  die 
trial  of  a  criminal  prosecution,  may  ask  each 
juror  whether  he  has  formed  or  expressed  aa 
opinion  of  the  euilt  or  innocence  of  the  ae- 
cused ;  but  if  £e  inquiry  is  not  made,  and 
the  jurors  are  accepted  and  property  sworn 
to  try  the  cause  and  render  a  yerdict,  they 
are,  m  lepl  contemplation,  duly  impanneled, 
and  their  qualifications  as  jurors  can  not 
afterward  be  controyerted  on  a  motion  for  a 
new  trial.— Amotne  t.  The  State,  83 

9.  If  upon  an  examination  under  oath,  on  the 
trial  of  a  criminal  prosecution,  a  juror  felse- 
ly  declares  that  he  has  not  fbrmed  or  ex- 
pressed an  opinion  as  to  the  guilt  of  the  ac- 
cused, the  Terdict,  if  against  Ae  accused, 
will  be  set  aside,  on  a  motbn  for  a  new  trial, 
made  at  the  proper  time.  Ibid. 

3.  When  the  eridence  whether  the  juror  made 
such  fidse  declarations,  is  confucthaig,  the 
dedsion  of  the  Court  below  thereon  wiH 
be  respected  in  like  manner  as  in  the  case  of 
trials  of  issues  of  feet  by  the  Court  in  dWl 
cases.  IM. 

4.  Indictment  for  murder.  Terdict  and  jndg^ 
ment  against  the  prisoner.  Motion  to  sef 
aside  the  judgment,  on  the  ground  that  a 
juror,  before  me  trial  of  the  cause,  had  form- 
ed and  expressed  an  opinkm  that  the  prison- 
er was  nuty,  and  that  he  should  be  hanged, 
Ac  Ifotion  o^eiTuled.  The  eridence  was 
not  set  out  in  tlie  record. 

Bdd,  that  it  must  be  presumed  that  te 
eridence  established  the  guilt  of  the  prisoner. 

Held,  also,  that  the  cucnmstanee  that  tlie 
juror  had  formed  and  expressed  an  opinion 
as  alleged,  was  not,  of  itself,  a  ground  for 
setthig  aside  the  judgment.  Ibid. 

5.  Indictment  for  murder.  Certain  jurors  were 
examined  in  relation  to  their  oompetency, 
who  stated  that  they  had  heard  oonAderafak 
talk  about  the  case,  and  had  read  the  news- 
paper accounts  of  it;  that  they  were  rather 
mcUned  to  think,  if  what  they  bad  heard  was 
correct,  the  prisoner  was  guUty;  that  they 
had  nerer  talked  with  any  of  the  witnesses, 
had  nerer  formed  or  expressed  an  opinion, 
had  no  ill-will  against  the  prisoner,  ana  could 
giro  him  a  feir  trial  according  to  the  law  and 
eridence.  Hdd,  that  the  jurors  were  com- 
petent.^/2ibs  r.  The  State,  331 

6.  A  juror  may  be  regarded  as  reasonably  un- 
exceptionable, who  has  capacity,  honesty, 
independence,  and  freedom  ftom  prejudice 
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mod  horn  aay  opfarfon  ftNUid«d  vpott  the  mt- 
tlcaUr  cridenoe  giren  ia  the  caiue.       Rid. 

7.  Indictment,  under  tiie  B.  8.  1859,  for  mur- 
der. Wliile  the  jury  were  being  impuineled, 
A.  was  called  m  a  jnror,  and  beinf  exam- 
ined nnder  oath  tooching  hi«  qnalincatiottB, 
•aid,  "  that  he  was,  and  for  yean  had  been, 
oppoMd  to  pnniahinff  a  man  with  death,  and 
oonld  not  find  a  yeraict  that  a  man  tboald 
•nffer  death;  but  that  where  the  law  and 
eridenec  warranted  a  verdict  of  ^ilty,  he 
conld  find  that  the  accused  be  imprisoned  for 
life."  If  eld,  that  the  juror  was  incompetent. 
-^Driskm  T.  The  State,  3M 

JURY. 

See    C098TITVTXOK1.L   Ljlw,   97.     JunoB. 
Pbacticb,  1.    Verdict,  S  to  6. 

1.  After  the  eridenoe  in  a  dTil  action  was 
closed  and  the  Court  had  instructed  the  lury, 
^e  Court  permitted  them  to  separate  till  the 
next  mommg.  Held,  that  the  matter,  under 
the  R.  8. 1852,  was  within  the  discretion  of 
the  Court. — Ha^nee  et  al,  r.  T^hros,         38 

9.  When  the  jn^  have  been  permitted  to  sep- 
arate on  the  trial  of  a  criminal  cause,  it  will 
be  presumed,  unless  the  record  dtMloses  the 
contrary,  that  theT  were  admonished  bv  the 
Court  as  required  by  s.  119,  p.  376, 9  tt.  8. 
1852.— ftYiM  y.  The  State,  271 

8.  The  separation  of  the  jury,  duiinn^  the  pro- 
gress or  a  criminal  trial,  and  before  the  eanse 
to  ftnally  submitted  to  them,  to  expressly  al- 
lowed by  statute;  and  they  are  not  kept, 
during  tne  separation,  in  tiie  chai)ge  of  a 


sworn  officer. 


Ibid. 


4.  The  junr  are  the  exduslye  Judges  of  what 
to  proyed  by  the  eyidence,  and  tfaiB  Court  has 
no  authority  to  state  what  has  been  proyed ; 
yet  it  to  proper  ibr  the  Court  to  sum  up  the 
evidence  before  the  jarj.—DriskiU  y.  The 
State,  338 

5.  The  Court  to  only  required  by  s.  113,  p. 
376,  2  R.  8.  1852.  to  state  to  the  iury  that 
diey  are  the  exclnsiye  judges  of  the  fkcts, 
when  it  has  undertaken  to  present  them. 
Where  the  Court  has  merely  pointed  to  the 
eyidenoe  proper  for  the  jury  to  consider,  that 
preciae  statement  to  not  necessary.         IM. 

6.  The  Court,  on  the  trial  of  a  criminal  cause, 
instructed  the  jury  that  it  was  proper  for 
them  to  respect  and  take  for  law  what  the 
Court  bad  declared  to  be  such.  Held,  that 
tiie  instruction  was  proper.  Ibid. 

7.  The  Court,  on  the  trial  of  a  cause,  instruct- 
ed the  jury  that  they  were  the  judges  of  the 
law  and  the  facts,  but  should  take  the  law 
from  the  Court;  and  that  the  legality  and 
eonstmction  of  written  documentary  evi- 
dence were  questions  for  the  Court.  Held, 
that  the  instructions  were  correct. — Hoyg  y. 
The  State,  551 


8.  A  joiy  being  usable  to  W«b>  aad  Ae  par- 
ties  haying  objected  to  dieir  discharge,  the 
Court,  in  the  presence  of  the  parties^  gave 
an  additional  and  legal  instruction  to  the 
jury,  and  sent  them  a^in  to  their  room  (or 
further  deliberation.  Held,  tiiat  tbto  was  not 
error.  Ibid. 

JUSTICE  OF  THE  PEACE. 
See  Parties,  1.    Pusadiho,  4. 

1.  A.  was  sued  indiyiduaily  for  a  debt,  before 
a  justice  of  the  peace  of  a  diflRsrent  township 

-  fnm  that  in  whicli  be  resided,  there  having 
been  a  justice  of  the  peace,  at  the  time,  in 
the  latter  township,  eompetent  to  act.  A 
summons  was  issued  and  served  upon  A., 
and  having  not  appeared  to  the  action,  judg- 
ment was  rendered  against  him  hj  deifiniU. 
An  execution  having  issued,  held,  in  a  pro- 
eeeding  to  set  aside  the  execution  and  vacate 
tlie Ju&meut,  that  the  judgment  was  invalid. 
^BricMeg  V.  Heilbntner  etoL,  488 

2.  The  dvil  jurisdiction  of  justices  of  die 
peace  to  governed  wholly  by  statute ;  and 
Ihev  have  none  but  wliat  die  statute  confers. 
— ftre^v.  Wooden,  499 

3.  A  justice  of  the  peace,  underlie  R.  8. 1859, 
has  no  jurisdiction,  if  the  debt  or  damages 
dahned  at  die  commencement  of  the  suit, 
including  interest,  exceed  100  dollars.    Ibid. 

4.  A  jusdce  of  tlie  peace  has  no  authority,  by 
the  R.  8. 1852,  to  appoint  a  constable,  ex- 
cept to  serve  process  m  a  particular  cause. — 
McLain  et  al.  v.  Matlock,  595 

5.  A  justice  of  the  peace  who  has  appointed  a 
special  constable,  but  who  has  omitted  to 
make  an  entry  thereof  in  his  docket,  may 
make  the  entry,  at  any  time,  without  beinff 
ruled  so  to  do.  Ibia. 

6.  A  justice  of  the  peace  to  not  required  by  the 
R.  8. 1852  to  make  up  hto  docket  in  crimi- 
nal cases  in  the  same  manner  as  in  civil 
cases.— A'asi  v.  ITte  State,  666 


LAFAYETTE,  CITY  OF. 
Sm  Jail. 

LANDLORD  AND  TENANT. 
See  Widow,  2. 

1.  A  pump  inserted  in  a  well  by  a  tenant,  for 
hto  convenience,  mav  be  removed  by  him, 
during  or  at  the  expiration  of  his  term,  at 
pleasure. — McCradxn  v.  Hall,  30 

2.  If  a  tenant  do  dot,  during  or  at  the  expira- 
tion of  hto  term,  remove  all  fixtures  erected 
by  litm  on  the  demised  premises,  he  will  be 
presumed  to  have  abandoned  them.       Ibid. 

3.  That  presumption  wUl,  however,  be  rebut- 
ted by  proof  of  an  oral  agreement  reserring 


INDEX. 


7fil 


to  bim  the  property  in  tliem  and  the  risht 
to  remore  tbem  after,  the  tenn  hae  expired. 

Ibid. 
4.  In  an  action  to  reooTer  the  posMMion  of 
real  estate,  the  defendant,  by  admitting  that 
be  U  the  plaintiff's  tenant,  admits  the  plain- 
tiff's tit]0.-.iftZ(M2m  ▼.  /ofies,  715 

LEASE. 

See  Lahdlobd  akd  Tbnaht. 

A  lease  which  did  not  ascertain  the  premises 
demised,  held  to  be  ToiL-^Dingman  T.  Kelly, 

717 

LEGISLATURE. 
See  Stbests  akd  Allkts,  4. 

Upon  general  prindples,  and  where  there  is  no 
constitutional  restriction,  the  power  of  the 
legislative  department  is  complete,  and  its 
discretion  uncontrollable,  ui  disposing  of  the 
reyennes  of  the  state^— Qaiidb  et  al,  ▼.  Whiu 
Water  Township,  570 

LEVY. 

See  Execution. 

The  doctrine  that  a  lery  is  prima  fade  a  satis- 
£M^ion  of  an  execution,  does  not  apply  to  a 
case  where  a  debtor  is  arrested  upon  execu- 1 
tion,  and  the  sheriff  is  compelled  to  accept  i 
each  property  as  he  tenders,  not  as  a  sam- 
cienc^  to  satisfy  the  debt,  but  with  a  yiew  to 
his  discharge  upon  an  oath  of  insolvency. — 
Freeiman  v.  Simlth  et  oL,  58S 

LBSN. 

iSes  Attaohmbvt,  5.  ^ 

1.  If  a  chattel  be  delivered  to  a  party  to  re- 
ceive from  his  labor  and  skill  an  increased 
value,  he  has,  as  a  general  rule,  a  8||)ecific 
lien  for  the  amount  of  his  compensation,  if 
there  is  nothing  in  the  contract  inconsistent 
with  the  existence  of  such  lien. — Hanna  et 
al.  V.  PhelpB,  21 

S.  The  lien  also  exists,  whether  there  be  an 
agreement  to  pay  a  stipulated  price  for  such 
li3>or  and  stdll,  or  an  implied  contract  to  pav 
a  reasonable  price.  /ma. 

8.  A  person  engaged  in  rendering  lard  and  Imu> 
reling  the  same  for  hire,  has  a  specific  lien 
for  his  labor  and  skill  therein.  Ibid. 

4.  The  lien  of  a  bfdlee  for  his  labor  and  skill 
bestowed  upon  an  article,  will  be  waived  by 
a  general  reftisal  to  deliver  the  property  to 
the  bailor,  widiout  alleging  that  he  retains  it 
Ibr  snch  lien.  Ibid. 

5.  A  wife,  with  the  assent  of  her  husband, 
made  a  contract  with  a  mechanic  for  the  con- 
struction of  a  house  upon  her  separate  estate. 
Held,  that  the  building,  and  the  interest  of 
the  wife  in  the  lot  upcm  which  it  was  situate. 


were  8itb|eet,  under  the  R.  8.  1849,  to  the 
mechanic's  lien  for  the  value  of  his  labor. — 
IMejchn  v.  MiUmms  et  al.,  125 

6.  A  life  estate  of  a  wife  in  land,  with  the  joint 
seizin  of  herself  and  her  husband,  was  aa 
interest  in  land,  which,  by  the  R.  8.  1843, 
might  be  sold  for  the  enforcement  of  a  me- 
chuiic's  Hen.  Rid. 

LIMITATIONS,  STATUTE  OF. 

/8S00  BOUNBAST.    SbDTTCTIOK,  9. 

1.  The  statute  of  limitations  does  not  affect  ^ 
the  validity  of  contracts,  but  operates  only 
on  the  remedy. — The  State  v.  Swope  et  at., 

91 

2.  The  act  of  limitations  in  force  when  suit  is 
brought,  in  the  forum  where  brought,  sov- 
ems  the  remedy.  Ibid. 

3.  The  saving  clause  of  section  2,  1  B.  8. 
1852,  p.  431,  relates  to  ri^ts  vested  bylaws 
existing  at  the  time  of  its  enactment,  and 
leaves  we  remedies  to  enforce  those  rights  to 
be  settled  by  the  Ux  fori,  as  existing  at  the 
time  of  the  commencement  of  the  suit.  The 
benefit  of  the  limitation  law  existing  at  the 
date  of  a  contract,  is  not  a  right,  wittiin  the 
meaning  of  said  clause.  Rid. 

4.  Under  a  statute  of  limitations  which  ope- 
rates retrospectively,  the  Courts  will  allow  a 
reasonable  time  after  the  act  takes  effect,  for 
the  commencement  of  suits  on  causes  of  ac> 
tion  which  had  abeady  accrued  when  it  took 
effect.  Ibid. 

6.  An  answer  setting  up  the  statute  of  Ihnita- 
tions,  need  not  negative  the  exceptions  there- 
in. They  must  be  replied. — laser  et  al.  v. 
Snodtfy,  44S 

6.  When  a  case  has  been  fuUy  barred  by  the 
laws  of  the  place  where  the  defendant  resid- 
ed, such  bar,  by  the  R.  S.  1852,  is  the  same 
defence  here  as  though  it  had  arisen  within 
this  state.  Ibid. 

7.  It  is  doubtAil  whether  an  executor  or  ad- 
ministrator can,  by  promise,  take  a  debt  of 
tiie  decedent  out  of  tne  statute  of  limitations, 
and  whether  he  Is  not  bound  to  plead  the 
statute.  Ibid. 

8.  To  a  petition  by  an  administrator  to  sell  real 
estate  of  the  intestate  for  the  payment  of 
debts,  the  heirs  may  plead  that  the  debts  are 
barred  by  the  statute  of  limitations,  or  use 
any  other  lawful  plea  in  defence.  Ibid. 

9.  Where  the  statute  of  limitations  is  pleaded, 
if  the  plaintiff  relies  on  a  new  promise  to 
take  the  case  out  of  the  statute,  it  is  incum- 
bent upon  him  to  show  it.  Ibid. 

10.  It  is  the  ffeneral  rule,  in  this  state,  that  the 
Umitation  mw  in  force  at  the  commencement 
of  an  action,, governs  the  action;  but  the 
rule  is  so  far  modified  that  as  to  causes  of  ac- 
tion existing  at  the  passage  of  the  law,  a 
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kbadlowiaibriMlite- 
ting  talt,  aad  duit  in  cmm  when  pferuMuly 
thm  was  no  Hmititkw,  aad  the  whole  tfine 
allowed  bj  the  statnte  had  expired  at  its  pae- 
■age,  it  does  not  applj  till  the  time  allowed 
bj  the  itatote  has  nin.— 7%«  Stata  r.  Clark 
$i  al.,  468 

11.  The  Btatate  of  limhationf  in  force  when  a 
•nit  ii  broaffht^  ai  a  ffeneial  rule,  goTens 
the  action ;  bat  where  were  ii  no  proTiao  in 
tiie  new  act  savinff  rights  of  action  alreadj 
aocned,  the  |»«YK>na  act  goTenu.^(rimM 
T.  SmiM,  AST 

LOST  NOTE. 
Sm  PnoMisaoBT  Non,  I. 

LUNATIC. 
See  Jmbamu  PBBsoir. 


MADISON,  CITY  OF. 

Bj  die  charter  of  tibe  dtj  of  Madimm,  vf> 
piOTed  Febnm  U,  1848,  the  eonndl  have 
a  right,  by  ordinance,  to  mippreif  bowling 
salooni,  or  to  pennit  them  to  exist  nnder 
snch  restraints  as  the  oonndl  choose  to  im- 
pose.—5miM  T.  The  City  of  MauUum,        86 

MAIZB  V.  THE  STATE. 

This  case  iuToired  tiie  same  questions  decided 
in  Maim  t.  The  Staie,  4  Ind.  B.  349,  and  the 
decision  was  affirmed  for  the  reasons  giTen 
in  that  case.— ilcuss  t.  Godmam,  636 

MALICIOUS  TRESPASS. 
See  Cbikikal  Law,  S. 

MANDAMUS. 

1.  In  mamknm  proceedings,  it  has  been  the 
psactice  of  the  Snpceme  Gonit  to  look  into 
the  whole  reoord,  aad  to  detennine  the  ap- 
propriateness of  the  remedj,  and  also  whe- 
ther the  focts  aUeged  in  the  petitioner's  affl- 
davit  were  snfficient  to  anthorize  the  wiit^ 
The  Board  of  Comm're,  frc^,  r.  CuOer,         6 

1.  Petition  against  the  board  of  eommiseionen 
of  La  Gnmae  ooontj,  to  show  cause  whj  a 
mcNMlaiiiiis  should  not  issue,  reqnirinff  them 
to  enter  a  nidgment,  ftc.  Answer,  mat  be- 
fore the  rue  was  serred,  Ac,  the  cause  had 
been  taken  to  the  £a  Grange  Ctrcnit  Coart, 
bj  appeal;  that  it  had  not  been  retomed  to 
them ;  and  die  canse  not  being  before  diem, 
thej  conld  gire  no  judgment  npon  it  Hdd^ 
that  the  answer  was  sufficient.  Ibid, 

MABRIAGE. 
SmNmbo. 


MABSHAL. 

1.  A  marriial  of  the  Unked  SMee  who  bm  a 
pereon  under  arrest  as  a  fogithre  from  labor, 
aas  no  anthoiitj,  bj  Tirtne  of  his  office,  to 
assault  Um  and  stnp  him  naked  and  expose 
his  naked  limbs  to  persons  wlio  are  witneetes 
against  him,  nor  by  fraud,  tfaraats  or  daren 
to  extort  money  (rom  hSm^-^Fremaa  t.  B»- 
MMoa,  SSI 

S.  For  snch  trespasses  die  ntsnhal  (no  actio& 
haTing  been  giTen  in  the  ledersl  Courts  ibr 
sudi  imnries)  maj  be  made  amenable  hi  tin 
state  Courts.  M. 

MASTER  AND  SEBYANT. 
See  Bailboad  CoMrAirr,  8  to  11. 

MAT  AND  SHALL. 
Sm  Statuvm,  6. 

MECHANIC'S  LIEN. 
SmLibv. 

BilLL  DAM. 

Action  for  over&owing  the  plaintiff's  land  hr 
the  erection  aad  continuing  of  a  miU-dsai. 
Answer,  In  denial  merely.  The  defeedsnti 
offiared  to  prore  on  the  trial  that  the  mill 
and  dam  were  a  benefit  to  the  pUdntiff  and 
to  the  public.  J%U,  that  the  evidence  wss 
faiadmissible.— iTii^wni  «r  a/,  r.  Fnaaier,  S94 
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mSTAKE. 
See  Chavobbt,  S. 

MOBTOAGE. 


I  notes,  foiling  due  atdifftreat 
ired  by  a  mortgage,  the  flnt 
ioxity,  and  the  others  come  in, 
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See  dtAKcnr,  4.    Mobtoagb  of  Goods. 

OVFICXB,  1,  2. 

1.  Whensereral 
times,  are  secured 
due  has  the  iirioxitf , 
In  tlie  order  in  which  they 
ttaLy,  Oebome  el  al., 

2.  The  assignment  of  one  of  sereral  notes  se- 
cured  by  mortgage,  carries  with  it  the  seca- 
lity  afibrded  by  me  mortgage.  iW. 

3.  The  holder  of  a  mortgage  glren  to  secure 
the  payment  of  seTcraf  notes,  can  not,  by  sn 
assignment  of  the  mortgage,  divest  the  Uea 
of  a  third  person  to  whom  one  of  them  hse 
been  assigned.  Ihid. 

4.  A  mortgage,  held  as  an  faidemnity,  can  not 
be  foredosed  until  the  mortgi^  has  had 
something  to  pay,  or  has  otherwise  been  iBr 
jured.— Jmacis  et  al.  y.  Porter,  213 

6.  A  mortgage  is  but  a  security  and  the  mort- 
gagor is  the  owner  of  the  land.  Faymentii 
an  absohoe  dischaige  of  the  proper^  from 
the  daim  of  the  morlgaga.  Ibid- 
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6.  A  deed  of  oonTeyaaoe  taken  npon  a  loan  of 
money,  with  an  acoompanjring  agreement 
that  tine  land  shall  be  reoonyeyed  upon  pay- 
ment being  made,  operates  as  a  mortgage. — 
Cmts  T.  f&rpiMT  ee  ci,,  859 

7.  A  lender  of  money  took  a  oonyejance  of 
the  borrower's  land,  and  at  the  same  time 
executed  an  agreement  in  which  it  was  stip- 
ulated that  he  was  to  reoeire  the  rents  and 
profits  till  the  money  fell  due,  and  that  npon 
mil  payment  the  land  should  be  conveyed, 
&c  Bdd,  that  after  the  money  became  dne, 
the  possession  of  the  land  by  the  lender  or 
his  assigns  was  that  of  mortgagees  in  pos- 
session, and  that  in  ascertaining  the  amount 
due  to  him,  Ae  rents  and  profits  due  to  the 
borrower  since  tiie  money  became  payable, 
should  be  ascertained  and  deducted,  &c. 

Ibid, 

8.  The  R.  S.  1843  anihorized  a  sale  of  mort- 
gaged premises  under  a  power;  but  the  R. 
S.  1852  are  different.— WTieefer  y.  Hart,  584 

9.  A  mortgage  was  executed  by  an  adminis- 
trator to  the  sureties  on  his  bond,  with  con- 
dition that  if  he  should  fiuthfully  admin- 
ister npon  the  estate  and  indemnify  the 
mortgagees  and  save  them  harmless  from  all 
liabihties,  damages  and  costs,  as  such  sure- 
ties, the  mortga^  was  to  be  yoid.  Hdd, 
that  the  mortgages  could  only  haye  a  right 
to  foreclose  upon  a  failure  or  the  adminis- 
trator fiiithfmly  to  administer. — EUU  et  al. 

'  y.  Martin  ttal.,  652 

MORTGAGE  OF  GOODS. 

See  Rbflbvik. 

A,  mortgaged  goods  to  B.  (while  the  R.  S. 
1843  were  in  force)  which,  after  the  delivery 
of  the  mortgage,  were  levied  upon  by  execu- 
tion as  the  property  of  A.  There  was  a 
stipulation  in  the  mortgage  that  until  condi- 
tion broken,  A.  should  retain  possession  of 
the  property.  The  oondition  having  been 
broken  during  the  continuance  of  the  levj, 
B.  brought  bis  action  against  the  sheriff 
(more  than  ten  days  after  the  execution  of 
the  mortgage)  to  try  the  right  of  property. 
Held,  that  it  was  incumbent  npon  B.  to  show 
that  the  mortgage  had  been  recorded  within 
ten  days  after  the  execution  thereof. — Che- 
nywortk  v.  Daily,  284 

MOTION  IN  ARREST  OF  JUDGMENT. 
See  Indictment,  3. 

4 .  A  motion  in  arrest  of  judgment  is  an  affirm- 
ance of  the  verdict,  and  precludes  a  motion 
for  a  new  trial. — The  Marion,  ^,,  Bailroad 
Co.  V.  Lomax,  406 

2.  A  motion  in  arrest  of  judgment  is  an  affirm- 
ance of  the  verdict. — Weathered  v.  Bray, 

706 
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MOTION  FOR  A  NEW  TRIAL. 

See  Bill  or  Excsptions,  5.  Indictment, 
3.  Motion  in  Abbbst  of  Judoxbnt. 
Pbaoticb,  5. 

1.  Under  the  practice  before  the  R.  S.  1852 
took  effect,  a  motion  for  a  new  trial  could 
not  bo  made  after  judgment  and  while  the 
judgment  remained ;  though,  peiiiaps,  in  a 
proper  case  made,  it  mignt  have  been  set 
aside,  during  the  term  at  which  it  was  ren- 
dered, to  let  in  the  motion. — Smith  v.  Thorn- 
burgh,  144 

2.  The  plaintiff  excepted  to  the  finding  of  the 
Court  upon  the  evidence,  but  did  not  move 
for  a  new  trial.  Held,  that  the  evidence 
could  not  be  reviewed  by  the  Supreme  Court. 
Stump  v.  Fraiey  et  al,,  679 

MURDER. 
See  Constitutional  Law,  26  to  28.    Cbix- 

INALLaW,   5  to   8.     EVIDBNCB,    13.     Jc- 
ROB,  7. 

N. 

NAME. 

Every  person  is  presumed  to  have  a  christian 
name.-— Ze&rv  v.  The  StaU,  659 

NEGLIGENCE. 

See  NciBANCX.  Railboad  Coxpant,  8  to  1 1 . 

NEGRO. 

A  negro  man  residing  in  this  state,  bjr  marry- 
ing a  negro  woman  who  hss  come  into  the 
state  since  the  adoption  of  die  constitution,, 
and  living  with  her,  is  liable  to  a  fine  by  vir- 
tue of  the  18th  article  of  the  constitution' 
and  the  act  of  1852  to  enforce  its  provisions  ;- 
and  the  marriage  itself  is  void. — Barlahire 
V.  The  State,  389' 

NEW-ALBANT  AND   SALEM  RATL.^ 
ROAD  COMPANY. 

See  Constitutional  Law,  4. 

NEW-TRENTON  AND   SOUTHGATE 
BRIDGE  AND  ROAD  COMPANY. 

The  directors  of  the  New-Trenton  and  Seuth- 
aate  Bridge  and  Road  Company  were  held  to 
oe  liable,  in  their  individual  property,  over 
and  above  the  solvent  stodLot  the  comipany, 
for  a  debt  contracted  in  the  name  of  the  com- 
pany for  the  erection  of  a  bridge.— ITt/coLr 
et  al.  V.  DavU  et  al.,  248 

NEW  TRDLL. 

See  JuBOB.    Motion  fob  a  New  Tbial. 

1 .  The  application  for  a  new  trial,  n  criminal 
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cases,  by  the  R.  8.  185S,  matt  ahrays  be  i 
made  before  judgment. — Romaine  t.  The\ 
State,  63  | 

S.  A  motion  for  a  new  trial,  under  s.  601, 2  R. 
8.  1852,  p.  167,  was  overrnled.    The  record  ; 
did  not  snow  that  the  party  who  made  the 
motion  tendered  the  costs.    Held,  that  the  I 
motion  mnst  be  presumed  to  hare  been  cor- ! 
pectlyoTermled. — Starry  r.  Winning,       811  I 

3.  To  obtain  a  new  trial,  on  the  ground  of ; 
nowlj  discoTered  testimony,  the  affidarit  of  i 
the  party  seeking  it  is  not  sufficient  He  , 
must  either  produce  the  affidavit  of  the  wit- 1 
ness  of  what  he  will  testify,  or  account  for 
its  absence. — McQi^en  t.  Stewart,  535  , 

4.  The  fact  that  a  witness,  in  giving  testimony, ' 
forgot  to  state  a  material  fact,  is  not  a  ground  { 
for  a  new  trial.  Ihid,  | 

5.  If  a  witness  when  produced  is  discovered  to 
be  intoxicated,  the  party  who  produced  him 
should  call  the  attention  of  the  Court  to  the  \ 
fisct,  and  the  Court,  if  the  partj  is  not  in 
fiMilt,  should  delay  the  trial  to  give  the  wit-  | 
ness  time  to  recover;  and  if  the  party  neg- , 
lects  to  take  this  precaution  at  tne  proper  { 
time,  he  can  not  afterwards  allege  the  mtoxi- 1 
cation  of  the  witness  as  a  ground  for  a  new  | 
trial.  Bnd,  i 

6.  It  is  a  sufficient  ground  for  a  new  trial  that 
judgment  was  rendered  for  a  greater  sum 
than  was  claimed  in  the  oomplamt. — Roberta 
et  al.  V.  Mair,  544 

7.  Where  the  jury  have  been  properiy  instruct- 
ed, tlie  Supreme  Court  are  reluctant  to  dis- 
turb the  verdict,  except  where  it  is  clear  that 
there  was  no  evidence  to  support  it-^CbAiff 
c£  al.  V.  Vcadaningkam,  540 

8.  A  new  trial  will  not  be  ^nted  on  account 
of  the  refusal  of  instructions,  where  the  re- 
cord does  not  contain  the  evidence,  nor  show 
that  there  was  any  evidence  to  which  they 
would  have  been  applicable. — Biggins  r.  Tie 
State,  549 

NON-RESIDENT. 
See  Chjlkcert,  5.    Publioatioh. 

NOTICE. 

.S^  ChaNCBBT,  5.  EVIDENCB,  8.  EXECU- 
TOB8  AND  AdMIMIBTBATOBS,  2,  3.    IkVAKT, 

3,4. 

NUISANCE. 

1.  Trespass  on  the  case  for  a  nuisance.  The 
declaration  stated  that,  on,  &c.,  at,  &c.,  the 
defendant  was  the  possessor  and  occupier  of 
a  messuage  and  appurtenances  in  the  town 
of,  &c.,  adjoining  a  public  street,  in  which 
there  was  a  hole  or  pit  leading  to  the  defend- 
ant's cellar,  which  the  defendant  wrongfully 
left  open  and  uncovered,  into  wiiicfa  the  platn- 


tiir  fell  while  passine  in  the  night,  by  whidi 
his  leg  was  broken,  &c.  Held,  that 'the  de- 
claradoB  was  not  objectionable  for  not  stat- 
ing that  the  nuisance  was  unknown  to  the 
plaintiff  when  the  injuiy  happened. — Mor- 
fordr.  Woodwarth,  83 

2.  The  jury  were  instructed,  in  tiie  present 
case,  mat  they  might  give  exemplaiy  dam- 
ages. The  evidence  showed  that  the  defoid- 
aat  had  acted  with  due  care  and  prudence, 
and  that  had  his  directions  to  his  workmen 
been  followed,  the  imnry  would  not  have 
occurred.  It  was  held,  under  the  circum- 
stances of  the  case,  that  the  instruction  was 
wrong.  Ibid. 

O. 

OFFICE. 
55m  Cohstitutional  Law,  6,  14.    Om- 

CES,  4. 

1.  Offices  are  not  regarded,  in  this  country, 
as  grants  or  contracts,  tiie  obligation  of 
which  can  not  be  impaired,  but  rather  as 
trusts  or  agencies.  They  are,  therefore,  com- 
pletely wittiin  the  power  of  the  legislature, 
except  so  fiur  as  the  constitution  of  the  state 
may  forbid  interference  with  them.  And 
they  are,  at  all  times,  completely  widiin  the 
power  of  the  people,  in  their  sovereign  char- 
acter, without  regard  to  restraints  in  existing 
constitutions  upon  legislative  power. — Cof- 
fin V.  The  StaU,  157 

2.  The  charter  of  the  town  of  Peru  provides 
that  the  marshal  shall  give  bond  witliin  ten 
days  after  his  election.  Hdd,  that  his  £ul- 
nra  to  do  so  would  not  necessarily  vacate  his 
office.— 7^  State  v.  Porter  et  a/.,  a04 

OFFICER. 
See  CoKSTiTtTTiOKAL  Law,  6.  Office.  Rb- 
COBDEB.    Statutes,  9. 

1.  A  securitv  taken  by  a  public  officer,  on  a 
loan  of  puolic  funds,  will,  in  a  case  of  doubt 
as  to  its  legality  under  the  statute,  be  h^d 
to  be  valid.— /S2:«Aoti  v.  BHn  et  al.,  77 

2.  An  act  done,  or  a  socuri^  taken,  by  a  pub- 
lic officer,  is  void,  when  it  is  performed  in 
disobedience  to  a  statute  containing  a  posi- 
tive prohibition,  or  to  one  whidi,  tiiough  not 
containing  words  of  positive  prohibition,  im- 
poses a  penalty  for  doing  the  act  /M. 

3.  Where  the  act  is  done  in  the  execution  of  a 
statutory  power  of  a  limited  and  particular 
nature,  the  provisions  of  the  statute  must 
be  pursued,  or  the  act  will  be  void.        Ibid. 

4.  The  legislature  may  attach  additional  du- 
ties to  an  office  without  increasing  the  com- 
pensation, or  diange,  at  pleasure,  the  rate  of 
compensation  for  official  services. — 2\trpen 
V.  7m  Board  of  Qmm'n,  ^.,  172 

5.  Officers  entitled  to  fees  or  salaries  take  tlieir 
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offices  cum  ofiere;  andtiieir  eeirices  are  o^-  PETITION  TO  SELL  REAL  ESTATE. 
cial  and  are  not  particular  within  the  mean- 
ing: of  section  21  of  article  1  of  the  oonsti- 
tntion.  Ibid, 


ORDER. 
See  Bill  of  Exchange,  1,  2,  6. 

OVERSEERS  OF  THE  POOR. 
See  PooB,  2  to  5. 

P. 

PARTIES. 

See  Bank,  1,  2.  Chancery,  4,  14.  Habe- 
as Corpus.  Pleading,  49.  Promissory 
Note,  11. 

1.  Suit  before  a  justice  of  the  peace,  while  the 
R.  S.  1843  were  in  force,  against  one  of  bot- 
eral  makers  of  a  joint  note.  It  was  shown 
that  the  other  miULers  were  out  of  the  state. 
Heldy  that  they  were  not  necessary  parties. 
Coldron  t.  Rhode,  151 

2.  Petition,  under  art.  14,  c.  30,  R.  S.  1843, 
by  the  plaintiff,  as  being  entitled  to  a  distri- 
butive share  of  the  personal  estate  of  an  in- 
testate, against  an  administrator,  to  be  al- 
lowed to  receive  such  share.  The  right  of 
tlie  plaintiff  to  the  portion  claimed,  tnmed 
upon  the  construction  of  a  statute,  and  the 
persons  interested  in  a  construction  adverse 
to  the  nlaintiff 's  were  not  made  defendants. 
Hdd,  ttiat  they  were  not  necessary  parties. — 
Uenscm  v.  Ott,  512 

PARTNERSHIP. 

See  Evidence,  23. 

\,  A,  and  B.,  having  been  partners,  dissolved 
the  partnership,  and  B.  received  and  under- 
took to  collect  and  account  for  the  partner- 
ship claims.  B,  died,  and  the  uncollected 
clamis  came  into  the  hands  of  his  adminis- 
trator. Complaint  by  A,  a^^nst  the  admin- 
i«>trator,  for  having  careless^  lost  the  claims, 
to  the  plaintiff's  damage,  &c.  Heldy  on  de- 
murrer, that  the  suit  would  lie. — Brandon  v. 
Judah,  545 

2.  After  the  dissolution  of  a  partnership,  one 
partner  can  not  bind  his  co-partner  by  apro- 
miisory  note  in  the  name  of  the  firm. — Vonk- 
lin  V.  Ogboni  ei  al.,  553 

3.  A  partnership  can  not  1)e  sued  for  money 
advanced  or  articles  sold  to  one  of  the  part- 
ners solely  on  his  individual  citMlit ;  but  the 
partnership  is  liable  if  the^  were  used  for 
ttie  benefit  of  the  firm,  and  it  was  the  under- 
standing of  the  parties  that  the  fiim  was  to 
be  liable. — Bird  et  al.  v.  Lanius,  615 

PAUPER. 
iSeePooB. 


See  Executors  and  Administsatobs,  2  to 
5.    Limitations,  Statute  of,  8. 


PILOTS. 

1.  Action  to  recover  a  penalty  for  a  violation 
of  the  law  of  1852  conoeming  pilots  at  the 
fails  of  the  Ohio.  It  was  proved  that  the 
defendant  piloted  a  boat  not  his  own,  and  of 
which  he  was  not  ^e  navigator,  over  the 
falls,  without  a  license  from  the  governor. 
There  was  a  licensed  pilot  on  bowd,  how- 
ever ;  but  he  acted  merely  as  steersman,  un- 
der the  direction  of  the  defendant*,  neid, 
that  the  defendant  was  liable  to  the  penalty. 
— OwA  V.  The  Auditor  of  Clark  Co.,        227 

2.  Public  policy  requires  that  the  law  in  ques- 
tion should  oe  stricdy  enforced.  Ibid. 

3.  The  penalty  fixed  by  statute  for  piloting  a 
boat  over  the  fidls  of  the  Ohio  in  contraven- 
tion thereof,  is  20  dollars.  In  an  action  to 
recover  such  penalty,  the  Court,  to  whom 
the  cause  was  submitted  for  trial,  found  for 
the  plaintiff,  but  did  not  formally  assess  the 
damages.  Judgment  for  the  penalty.  Held, 
that  the  judgment  was  right.  Ibid. 

4.  The  Supreme  Court  will  take  notice  Judi- 
cially or  the  geographical  position  of  the 
falls  of  the  Ohto,  and  of  the  fact  that  there 
are  no  other  falls  in  this  state  for  which  pi- 
lots are  appointed.  Ibid. 

PLANK  ROAD. 
See  Plbadino,  31  to  34. 

It  is  not  contemplated  by  the  general  plonk- 
road  law  that  in  designating  the  line  or  route 
and  termini  in  the  articles  of  association,  the 
company  should  be  limited  to  a  precise  line. 
—The  Western  Planh-Boad  Co.  v.  Stockton, 

500 

PLEADING. 

See  Action.  Bill  of  Exchange,  6.  Cocn- 
TERCLAiv.  Covenant,  1.  Default,  2. 
ExECUTOKfl  and  Administsators,  4.  In- 
junction. Limitations,  Statute  of,  5 
to  9.  Mandamus,  2.  Nuisance,  1.  Pab- 
TIB8,  1.  Practice,  2,  8,  6,  7.  Pbo- 
MiseoRY  Note,  13.  Relator.  Slander, 
1  to  5,  7.    Wabash  and  Erie  Canal,  6. 

1.  The  prayer  of  a  complaint  can  not  enhuge 
its  allegations. — The  Board  of  Comm'rs,  ^c. 
T.  Cuder,  6 

2.  The  word  "issue,"  as  used  in  law,  is  tech- 
nical. It  is  the  point  in  dispute  between  the 
parties,  on  which  they  put  meir  cause  to  tri- 
aL—  WolcoU  V.  Wufton  et  al.,  44 

3.  Objections  to  the  jurisdiction  of  the  Court 
over  the  person  must  be  taken  in  Umine--hy 
demurrer,  if  the  want  of  jurisdiction  appears 
npon  the  record,  and  by  plea  or  answer  set- 


766 


INDEX. 


ting  up  the  fiutB  thowliii;  tiM  want  of  jqiw- 
diction,  if  the  facts  do  not  appear  upon  the 
record.— AeiMtf  €f  a/.  T.  GatUng,  147 

4.  Suit  by  an  administrator,  before  a  Justioe  of 
the  peace,  under  the  B.  8. 1843,  upon  a  note 
giren  to  his  intestate.  The  siUt  was  com- 
menoed  by  capias,  to  obtain  which  the  plain- 
tiff filed  with  the  Jnstioe  an  affidaTit,  in 
which  the  note  was  set  out  and  the  plaintiff's 
representatire  character  folly  aescribed. 
JEuldf  that  the  canse  of  action  filed  was  snf- 
fident,  and  that  the  filing  of  the  note  itself 
was  nnnecessary. — Coldnm  r.  Rkode,       151 

9.  Suit  by  A.  against  the  execators  of  B.,  for 
the  ralne  of  serrices  rendered  to  B.,  in  his 
liMme.  The  answer  contained  three  para- 
graphs: 1.  That  B.,  at  the  time  of  his  de- 
cease, was  not  indebted,  Ac.  S.  Payment. 
8.  The  statute  of  limitations.  Held,  that 
the  objections  that  A.  had  not  filed  a  state- 
ment of  his  demand  in  the  Probate  Court 
within  one  year  after  the  issmng  of  letters 
testamentaiy,  and  that  final  settlement  of  the 
estate  had  been  made  before  suit  brought, 
not  baring  been  |>leaded  in  the  Coart  below, 
ooold  not  M  considered,  in  the  first  instance, 
hi  the  Supreme  Court.— Bbrdm  ef  al.  t. 
Critt,  167 

6.  A  failure  or  want  of  consideration,  in  whole 
or  in  part,  may,  under  the  R.  8. 1858,  be 
pleaded  to  any  action,  set-off,  or  counter- 
claim.—TFehiter  y.  Parkar,  185 

7.  Action  under  the  code  of  1852,  by  the  as- 
signee against  the  maker  of  a  promissoiy 
note.  Answer,  1.  Admitting  the  execution 
of  the  note,  the  assignment,  and  that  it  was 
unpaid,  the  defendant  alleged  that,  as  to, 
Ac.,  part,  &c.,  tiie  note  was  giren  without 
consideratkm,  and  was  Toid.  a.  That  as  to, 
Ac.,  part,  Ac,  the  note  was  procured  by 
fraud,  &c.  3.  As  to  the  like  sum,  that  it 
was  in  fiurt  paid  before  the  execution  of  the 
note.  Helif,  that  the  first  paragraph  was 
sufficient  on  demurrer,  but  that  ue  second 
and  third  were  not.  Ibid. 

8.  Complaint  by  A.,  B.  and  C.  against  D.,  ex- 
ecutor of  E.    The  complaint  alleged  that 
E.,  in  his  lifiDtime,  in  consideration  of  re- 
sdnding  a  sale  of  real  estate  sold  by  him  to  | 
the  pbuntifis,  was  indebted  to  tiiem  seyerally . 
in  the  following  sums :  to  A.  200  dollars,  to  ' 
B.  200  dollars,  and  to  C.  100  dollars,  paya- 1 
ble  according  to  the  effect  of  a  certain  wri- 
ting, as  follows :    E.  agrees  to  pay  what  he  > 
thinks  is  right  in  case  of  a  "  quiVoflT'— to  A.  i 
and  B.  900  dollars  each,  and  to  C.  100  dol- 
lan,  each  one  to  be  paid  one-half  on,  &c., 
and  the  balance  on,  &c.  Ayerment,  that  the 
eeyeral  suras  were  due  and  unpaid,  &c.  The 
auctions  in  the  complaint  haying  been  de- 
nied, the  plaintiff  hayinff  first  shown  the  in- 
strument to  be  in  E,'$  nandwriting,  offered 
it  in  eyidence  to  the  jury,  and  then  proyed 
by  a  witness  that  hi  a  cooTersation  between 


him  and  the  testator,  tiie  latter  said  he  owed 
ii.  J9.  and  C.  500  dollars. 

Held,  that  the  complaint  was  sufficient  on 
demurrer. 

Held,  also,  that  the  eyidence  oonoeniing 
the  conyersadon  with  the  testator,  did  not 
apply  to  the  case  made  by  the  complaint. — 
cAum,  Executor,  y.  HaU  d  al.,  291 

9.  Section  3  of  the  act  relatiye  to  practice  in 
Circuit  Courts,  approyed  Febntarjf  18, 1839. 
(which  dispensed  with  the  necessity  of  proy- 
ing  the  names  of  the  payees,  &c.,  of  notes, 
&c.,  declared  upon,  unless  the  execution 
thereof  was  put  m  issue  by  a  pleading  under 
oath,)  was  continued  in  force  by  the  opera- 
tbn  of  section  802,  p.  224,  2  B.  8.  1852.— 
Abernathy  y.  Reevee  et  al.,  906 

10.  A  demurrer  to  a  reply,  under  the  code  of 
1852,  will  extend  to  the  complaint,  for  the 
purpose  of  attacking  the  jurisdiction  of  the 
Court,  but  not  to  aul  in  question  the  suffi- 
ciency of  the  cause  of  action,  or  for  any 
other  purpose. — Freeman  y.  RMnmm,      321 

11.  The  spirit  of  die  code  of  1852  is,  that  die 
parties  shall  place  upon  the  reooid,  in  the 
fbrm  of  ayerments,  the  real  &cts  of  the  case, 
eschewing  all  fictions  and  repetitions. — Shin- 
hub  y.  Ammerman,  347 

12.  Where  a  form  giyen  by  the  statute  dis- 
penses with  an  ayerment  which  would  other- 
¥dse  be  material,  the  statute,  by  declaring 
the  form  sufficient,  stands  in  die  place  of  the 
arerment.  Ibid. 

13.  Complaint  against  A.  and  B.  upon  a  note. 
Answer,  denying  the  allegations  of  the  com- 
plaint. The  execution  of  the  noto  was  de- 
nied under  oath  by  B.  only.  Held,  that  as 
to  il.,  its  execution  was  admitted. — Purdetf 
y.  Morrimm  et  al.,  356 

14.  A  material  ayennent  in  a  complaint,  not 
controyerted  by  the  answer,  is  regaided  as 
admitted. — Sparrow  y.  7^  Evatuville,  4rc., 
Railroad  Co.,  369 

15.  That  a  demurrer  to  a  paragraph  in  an  an- 
swer was  improperly  sustained,  can  not  be 
assigned  for  error,  ir  the  fiicts  alleged  in  it 
were  admissible  in  eyidence  under  another 
paragraph  upon  which  issue  was  taken. — 
Elliott  Y.  Wright,  374 

16.  A  denial  under  oath  of  the  deliyery  of  an 
instrument  which  is  the  foundation  of  an  ac- 
tion, is,  in  effect,  a  denial  of  its  execution. 
— JTefcAam  y.  The  Neto-Albany,  ffr..  Railroad 
Compaxg,  391 

17.  Demurrer  to  three  seyeral  paragraphs  of 
an  answer,  as  foUows :  The  plaintiff  de- 
murs to  the  first,  second  and  third  paragraphs 
of  the  defendant's  answer,  for  the  fbllowine 
grounds  of  objection :  that  diey  are  insuT- 
ncientin  law  to  constitute  a  legtl  defence  to 
the  action. 

Hdd,  that  die  demurrer  was  not  adi^ited 
to  the  practice  under  the  code  of  1852. 
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Held,  also,  that  the  decision  of  the  Court 
below,  Bnstaining  the  demmrer,  was  there- 1 
fore  erroneous. — Lane  t.  The  State,        426 

18.  The  Courts  most,  it  is  presumed  Judicially 
notice  a  demurrer,  and  see  that  it  is  in  sub- 
stantial conformity  to  the  statute.  Rid, 

19.  It  is  the  safer  practice  to  specify  in  a  de- 
murrer wherein  the  pleading  demurred  to  is 
defectire — ^what  further  facts  should  hare 
been  alleged ;  but  whether  that  is  neoessazr 
or  not,  is  not  here  decided.  /6ta. 

20.  That  which  is  material  to  be  alleged  in 
pleadine  must  be  pror&d.-^Spaulding  r.  Bar- 
veyetcd.,  429 

21.  In  an  action  under  article  37, 2  B.  8. 1852, 
p.  183,  tiie  complunt  must  allege  the  par- 
ticulars of  the  claim,  the  amount  due,  and  a 
demand  and  refusal  to  satbfy  the  debt  due 
or  damages  done.  Ibid. 

22.  A  denial,  in  general  terms,  in  an  answer, 
of  aU  the  mat^ial  allegations  of  the  com- 
plaint, puts  the  pUuntifF,  under  the  B.  S. 
1852,  to  the  proor  of  every  material  alle^ 
tion.  lUd. 

23.  By  the  B.  8.  1852,  the  defendant,  b^  an- 
sworing  to  the  merits,  admitted  the  suffiaency 
of  the  complaint — Riaer  ei  al,  v.  Snoddy, 

442 

24.  Section  80,  p.  44,  2  B.  8.  ir52,  applies 
only  where  the  writing  offered  in  eyidence 
purports  to  have  been  executed  by  an  actual 
party  to  the  instrument.  Dnd. 

25.  Assumpsit  by  the  payee  against  the  drawer 
of  a  bill  of  exchange.  Plea,  that  the  bill 
haying  been  duly  accepted  by  the  drawee, 
was  assigned  by  the  plaintiff,  &c. ;  that  it 
became  due  on,  &c.,  and  was  not  paid  by 
either  of  the  parties  thereto,  until  utcr  the 
defendant,  on,  &c.,  had  received  a  certificate 
under  the  bankrupt  law  of  the  United  States, 
&c. ;  that  on,  &c.,  the  plaintiflT's  indorsee  re- 
covered a  judgment  upon  the  bill  against  the 
plaintiff,  &c.,  which,  on,  &c.,  fhe  plaintiff 
fully  paid ;  that  before  such  payment,  A.  had 
been  appointed  the  defendant  s  assignee  in 
bankruptcy,  to  whom  he  had  surrendered  all 
his  property,  &c. ;  that  no  dividend  of  such 
proper^  had  yet  been  made,  nor  had  a  dis- 
tribution been  made  among  the  defendant's 
creditors ;  and  that  the  plaintiff,  at  all  times 
since  the  defendant  became  a  bankrupt,  could 
have  filed  his  claim,  &c.  Held,  that  the 
plea  was  substantially  sufficient — Dunn  v. 
Sparh,  490 

26.  A  demuner  to  a  replication  having  been 
overruled,  the  defendant  obtained  leave  to 
withdraw  the  demurrer,  &c.,  whereupon  the 
plaintiff,  by  leave,  withdrew  the  replication. 
Held,  that  by  withdrawing  tiie  replication, 
he  waived  any  objection  to  the  ruling  of  the 
Court  allowing  the  withdrawal  of  the  de- 
murrer. Ibid. 


27.  It  is  discretionary  with  the  Circuit  Court 
to  allow  a  i>arty,  at  any  time  befbre  enteriiu^ 
into  final  trial,  to  withdraw  a  demurrer,  and 
answer  the  pleading  to  which  it  was  filed. 

*^^^  Ibid. 

28.  Suit  by  the  assignee  against  the  latter  of 
two  assignors  of  a  note.  Answer,  under 
oath,  that  the  defendant  was  only  the  agent 
of  the  prior  assignor,  &c.,  but  was  reqiured 
by  the  plaintiff  to  place  his  name  upon  the 
back  of  the  note,  which  he  did  "in blank," 
though  he  was  not  to  be  liable ;  and,  there- 
fore, he  denied  the  assignment.  The  para- 
graph having  been  demurred  to,  the  demur- 
rer was  sustained  as  to  the  spedal  facts,  but 
overruled  as  to  the  mere  denud  of  the  assign- 
ment. 

Held,  that  the  paragn4>h  was  indivisible. 
Held,  also,  that  it  was  insufficient — Bia- 
gles  V.  SeftoR,  496 

29.  The  defendant  farther  answered,  that  the 
plaintiff  paid  to  A,  for  said  note  the  sum  of 
360  dollars,  and  no  more.  Verification.  The 
note  called  for  400  dollars,  besides  interest. 
Held,  that  Ae  paragraph,  even  if  valid  as  a 
bar  to  part  of  the  note,  was  no  bar  to  the 
suit ;  but,  held,  that  it  was  not  valid  as  to 
any  part  of  the  note.  Ibid. 

30.  A  party  sued  as  assignee  of  a  note,  by 
not  denying  the  assignment  under  oath,  ad- 
mits it.  Ibid. 

31.  Action  to  recover  tiie  amount  of  a  sub- 
scription made  by  the  defendant  to  the  stock 
of  a  pUnk-road  company,  organized  under 
the  act  of  1849  and  the  amendatory  act  of 
1850.  The  complaint  set  forth  the  oigani- 
ization  of  the  company,  the  subscription  of 
ihe  defendant,  and  the  articles  of  association. 
A  part  of  the  second  paragraph  of  the  an- 
swer was  as  follows :  The  defendant  says 
that  at  the  time  of  the  pretended  election  of 
directors  who  made  the  calls  allcj^  in  the 
complaint,  stock  to  the  amount  of  1,000  dol- 
lars for  each  mile  of  said  road  had  not  been 
subscribed.  Held,  that  a  demurrer  was  pro- 
perly sustained  to  this  part  of  the  paragraph. 
—The  Wettem  Plank-Road  Co.  v.  Stockton, 

500 

32.  The  third  paragraph  alleged  ihat  the  road 
never  was  constructed  or  commenced  upon 
or  near  ^e  state  road  designated  in  the  com- 
plaint, but  was  fraudulently  constructed  up- 
on a  route  not  designated  in  the  articles  of 
association,  and  that  no  road  had  been  or 
was  contemplated  to  be  built  on  said  route, 
and  more  than  two  years  had  elapsed  since 
the  filing  of  said  articles.  Beply,  that  the 
road  was  commenced  and  built  as  authorized 
by  the  articles  of  association  and  acts  of  the 
general  assembly,  &c.,  specified  in  the  com- 
plaint, the  same  commencing  and  touching 
and  terminating  at  the  points  specified  in 
said  articles  of  association,  and  following 
the  general  direction  tiieiein  designated  and 
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•athoriied.  Demiinner,  asBifninc  thai  the 
reply  wu  eTasiye,  and  did  not  admit  or  de- 
ny the  matters  in  the  answer  to  which  it  was 
pleaded.  Udd,  that  the  reply  was  soffident. 

IM. 
83.  The  fifth  parafcraph  in  the  aniwer  alleged 
that  after  the  defendant  had  tigned  the  arti- 
des,  those  procnring  suhscriptions  franda- 
lently  penmtted  A,^  Co,  to  fA^,  &c.»  mak- 
ing; their  subscriptions  payable  m  books,  and 
one  B,  to  si^  tne  same,  making  his  stock 
payable  on  the  Ist  of  March,  1852.  Beply, 
that  A,^  Co.  had  subscribed  for  two  shares, 
payable  in  books ;  that  they  were  book-bind- 
ers, printers,  and  dealers  m  books,  at,  &c. ; 
that  the  plaintiffs  supposed  that  the  amount 
of  their  subscription  would  be  needed  by  the 
company  in  the  line  of  their  business,  and 
that  neariy  all  the  amount  had  been  used 
in  that  way;^that  B.*8  subscription  was 
taken  on  the  terms  stated ;  that  it  was  sub- 
scribed shortly  before  the  1st  of  March, -pay- 
able  at  that  date,  and  that  it  had  been  long 
since  paid ;  that  all  this  was  done  after  the 
corporate  organization  and  in  good  faith. 
Hdd,  that  the  reply  was  suffident  on  demur- 
rer. lUd, 

34.  The  seyenth  paragraph  alleged  that  after 
the  defendant  had  so  subscribed,  the  direct- 
ors, in  fraud  of  the  defendant,  receiyed  sub- 
scriptions for  a  larffe  number  of  shares  of 
said  stock,  to-wit,  £c.,  which  subscriptions 
appear  as  unconditional  and  of  like  kind 
with  that  of  the  defendant,  when  in  fact  said 
directors  guarantied  such  persons  ten  per 
cent,  per  annum  on  their  stock,  making  said 
subscriptions  in  reality  wholly  different  from 
the  defendant's  and  giring  to  these  fiiyored 
subscribers  the  whole  earnings  of  the  road. 
Hdd,  on  demurrer,  that  the  paragraph  was 
insufficient.  Ibid, 

35.  The  causes  assigned  as  erounds  of  demur- 
rer by  the  code,  apply  to  uie  reply  as  well  as 
the  complaint  lUd, 

36.  It  seems  that  a  demurrer  to  a  complaint  or 
reply,  for  any  other  causes  than  those  pre-  j 
scribed  by  the  code,  should  be  oyerruled. 

IbidA 

37.  A  party  can  not  oomplain  of  the  oTerml- 
ing  of  a  demurrer  to  his  own  pleading. 

Ihid. 

38.  A  demurrer  to  a  complaint  for  any  other 
causes  than  the  six  specified  by  the  code, 
should  be  overruled. — Hutton  et  al.  r.  The 
Indiana  Central  Railway  Co.,  522 

39.  It  is  not  the  practice  in  the  Supreme  Court 
to  reverse  a  judgment  otherwise  correct,  for 
an  error  in  sustaining  a  demurrer  to  a  plea, 
or  paragraph  in  an  answer,  if  there  is  ano- 
ther issue  upon  the  record  under  which  the 
same  evidence  would  be  admissible. — Mur- ' 
phy  ti  al.  V.  Jonet  et  al.,  529  I 

40.  Complaint  to  foreclose  a  mortgage.    The  I 


mortgage  was  executed  to  secure  die  pay- 
ment of  two  promissory  notes,  given  in  part 
consideration  for  two  ^ucts  of  land.  Less 
than  3,000  dollars  was  due  upon  the  notes. 
Answer,  that  as  to  one  of  the  tracts,  the 
grantors  had  not,  at  the  date  of  the  deed, 
nor  have  they  ever  had,  any  title,  and  that 
therefore  the  consideration,  as  to  that  tract 
(which  was  alleged  by  a  sort  of  rideUeet  to 
be  of  the  value  of  3,000  dollars),  had  failed, 
&c.  Heldy  on  demurrer,  that  the  aasyrer 
was  sufficient. — Conldin  v.  Bowman,        533 

41.  Where  a  fonner  recovery  is  pleaded  to  an 
entire  complaint,  if  a  part  of  the  demand 
was  not  induded  within  the  former  rcooverr, 
the  f^  should  be  set  up  by  reply. — BrandSm 
V.  Judah,  545 

42.  One  good  plea,  or  paragraph  of  an  an- 
Bwer,  going  to  the  entire  cause  of  action, 
bars  the  action.  IM. 

43.  Under  the  fonner  practice,  a  daim  could 
not  be  pleaded  as  a  setroff,  unless  the  de- 
fendant could  have  maintained  a  suit  upon 
it  at  Uw.—- l/orrisDn  v.  GUddon,  561 

44.  Complaint  for  the  recovery  of  a  town 
lot.  Answer,  setting  up  a  claim  thereto 
under  a  purchase  at  a  sale  for  taxes  made 
in  January,  1851,  for  delinquent  taxes  of 
the  year  1849,  assessed  against  the  lot  as 
the  property  of  the  plaintiff.  Keply,  that 
during  all  the  year  1849,  there  was  personal 
property  on  the  lot  of  which  the  taxes  might 
have  been  levied,  &c.  There  having  bcsen  a 
statute  authorizing  taxes  to  be  levied,  &c., 
after  the  first  day  of  January  next  after  Uiey 
were  returned  delinquent,  hdd,  on  demurrer, 
that  the  reply  was  insuffident. — Beatty  v. 
Krauikopf  et  al.,  565 

45.  Affirmative  matter  alleged  in  an  answer  ia 
admitted  by  the  absence  of  a  reply. — Bird 
et  al.  V.  Lanius,  615 

46.  A  demurrer,  under  the  B.  S.  1852,  is  con- 
fined to  the  pleading  to  which  it  is  immedi- 
ately addressed. — Gind)d  v.  Snddih,         627 

47.  Suit  against  the  maker  and  indoiisers  of  a 
note,  payable  at  a  chartered  bank  in  this 
state.  A  copy  of  the  note  was  filed  with  the 
complaint,  but  though  the  note  had  been  du- 
ly protested,  neither  the  protest  nor  a  copy 
of  It  was  filed  with  the  complaint.  Hdi, 
that  a  demurrer,  for  that  obiection,  was  cor- 
rectly overruled. — Rice  et  al.  v.  Derby,    649 

48.  A  demurrer  to  an  answer  was  as  follows : 
that  the  answer  is  insuffident  in  law  to  enti- 
tle the  defendant  to  defend  this  suit.  Held, 
that  the  demurrer,  not  being  in  conformity 
to  any  cause  specified  in  Ae  code,  should 
have  been  overruled. — Duydale  v.  Ctdberiaon 
et  al.,  664 

49.  Action  against  the  makers  of  a  note.  An- 
swer, that  tiie  note  was  given  for  the  pur- 
chase-money of  a  town  lot,  &c. ;  that  before 
recdving  a  deed,  the  defendant  sold  the  lot 
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to  A.,  to  whom  the  pUuntiff»  hy  their  direc- 
tion, convejed  it,  coyenanting  therein  that 
he  was  seized,  &c.,  in  fee  simple,  &e.  Ayer- 
ment,  that  the  plaintiff  was  not  seized  of  any 
good  title  in  fee  nmpU;  that  his  conrejance 
to  A,  was  of  no  yame ;  and  that  A.  conse- 
quently refused  to  pay  for  the  lot. 

lldet,  that  the  case  stood  npon  the  same 
ground  as  if  the  plaintiff  had  conyeyed  to 
3ie  defendants  ana  the  latter  had  conyeyed 
to^. 

Held,  also,  that  the  answer  was  insuffi- 
cient. 

^  Heldy  alfto,  that  the  defence  being  insuffi- 
cient, the  defendant  could  not  require  A.  to 
bo  made  a  party. — Bettor/  et  al,  y.  Smith, 

673 

50.  Proceeding  by  A.  and  others,  suing  as  in- 
fants, against  a  turnpike  compKony,  for  con- 
structing their  road  through  the  plaintiffs' 
land.  Plea,  denying  the  plaintiffs'  infancy, 
the  ownership  of  the  land,  &c.,  and  all  other 
matters  alleged,  ftc.  Hddy  that  the  character 
in  which  the  plaintiffs  sued  was  admitted. — 
The  Rinng-SttH,  ^.,  Twmfnke  Co.  t.  McCol- 
lum  et  al,,  677 

51.  In  an  action  to  recoyer  the  possession  of 
real  estate,  the  defendant,  under  the  R.  S. 
1832,  can  not  ffjyc  eyidence  of  an  outstand- 
ing tille  in  a  third  person,  under  a  general 
denial  of  the  allegations  in  the  complaint. — 
MiilhoUin  y.  Jones,  715 

52.  A  defendant  who  seeks  to  defeat  a  prima 
fade  case  made  by  the  plaintiff,  by  proof  of 
an  affinnatiye  fact,  must  plead  it.  Ibid. 

53.  At  law,  under  the  former  system  of  plead- 
ing^a  demnirer  was  waiyed  by  pleading  oyer. 
---Eward  y.  JTie  Laurenceburgh,  j^.,  Bail' 
road  Co,,  ^  711 

POOR.    * 

1.  A  person  not  legally  authorized  to  furnish 
board  to  a  poor  person  at  the  county's  ex- 
pense, can  not  charge  the  county  for  board 
so  famished,  whether  the  person  boarded 
was  known  to  be  a  pauper  or  not. — The 
Board  of  Comm'rs,  ^.,  y.  Jones,  3 

S.  The  proper  officers  of  the  county  are,  by 
law,  to  determine  who  sha)l  haye  relief  as 
paupers,  and  how  and  by  whom  the  relief 
shall  be  afforded,  haying  regard  to  the  re- 
quirements of  the  statute.  Ibid. 

3.  Section  2  of  the  act  of  1852  ''for  the  relief 
of  the  poor,"  (1  R.  S.  p.  401,)  confers  upon 
each  or  the  oycrseers  the  power,  without  the 
concurrence  of  the  others,  to  discharge  any 
of  the  duties  which  the  statute  requires  them 
to  perform.  Ibid. 

4.  The  powers  of  oyerseers  of  the  poor  are 
limitea  to  those  conferred  by  statute.     Ibid. 

5.  Where  a  poor  person  is  on  the  list  of  pau- 
pers and  an  inmate  of  the  poor-house,  aiid 
the  superintendent  is  discharging  his  duty 


toward  him,  it  is  not  competent  for  an  oyer- 
seer  to  provide  the  pauper  board  elsewhere, 
at  the  expense  of  the  county.  Ibid. 

POWER. 
See  AoBKCT,  5  to  7.    Mortgaob,  8. 

PRACTICE. 

SeeAcTiov.  AjfKKDXSKT.  Apfbal,  2.  Ap- 
peal Bond,  2.  Absbssxsnt  of  Damaobs. 
Assionxekt  ov  Esbobs.    Bill  of  £x- 

CBPTIONS.    CONTIBUABCB,  5,  7.    DEFAULT. 

Dbpositiohb.  Ebbob,  1.  Evidence,  2, 
3,  5,  9,  10,  14,  17,  20  to  22,  24,  26.  High- 
WAT,  4.  Ibstbugtiokb.  Judgment,  3. 
Jgbt.  Motion  in  Abbest  of  Judg- 
XENT.  Motion  fob  a  New  Tbial.  New 
Tbial.  Pilots,  3.  Pleading,  3, 16, 18, 
37.  SuPBEXE  CouBT.  Venub.  Vebdict, 
3  to  6.    Witness,  8. 

1.  On  the  trial  of  a  cause,  if  there  is  any  op- 
posing evidence,  however  slight,  upon  the 
point  in  issue,  it  is  to  be  left  to  the  jury ; 
out  if  there  is  not,  it  is  the  duty  of  the  Court 
to  inform  tiiem  which  party  is  entitled  to  a 
verdict— Paynes  et  al.  v.  Thomas,  38 

2.  Declaration  in  assumpsit  containing  two 
counts.  Judgment  by  default,  entire  dam- 
ages assessed^  a  jury,  and  final  judgment 
accordingly,  it  having  been  oligected,  in 
the  first  instance,  in  me  Supreme  Court, 
that  one  of  the  counts  was  bad,  held,  that 

•  the  objection  was  made  too  late.^-Zodbpy  v. 
Coffin  et  al.,  169 

3.  A  demurrer  was  sustained  to  a  paragraph 
of  an  answer,  but  the  plaintiff,  to  maintain 
his  case,  was  competed  to  enter  upon  a 
course  of  evidence  that  covered  the  ground 
set  up  in  the  paragraph,  and  rendered  evi- 
dence of  the  foots  aUe^  therein  admissible. 
The  defendant  also  adduced  evidence  to 
prove  those  facts.  Held,  that  whether  the 
Court  erred  in  ovenuling  the  demurrer,  wa.« 
unimportant. — Speer  v.  Speer,  178 

4.  In  this  case  there  was  a  joint  judgment 
against  both  defendants,  on  a  trial  as  to  one 
of  them,  without  an  issue.  Held,  that  thip 
was  error. — Bamberger  et  al,  v.  Shawn,    291 

After  a  defonlt  and  an  inquest  of  damages, 
the  defendant  moved  for  a  new  trial. 

Held,  that  the  motion  was  not  a  proper 
one. 

Held,  also,  that  the  proper  motion  would 
have  been  to  set  aside  tne  inquest. — Tlie 
Marion,  j^..  Railroad  Co.  v.  Lomax,        406 

If  after  answer  filed  the  defendant  with- 
draws his  appearance,  it  would  seem  that 
the  answer  is  thereby  withdrawn,  and  that 
judgment  may  be  rendered  by  default.  At 
all  events  judgment  nil  dicit  might  be  ren- 
dered.—Cb^n  V.  The  Evansville,  ^.,  Bail- 
road  Company,  413^ 
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7.  After  answer  filed,  the  defendant  withdrew 
his  appearance;  whereupon  the  Court  pro- 
ceeded to  try  the  cause,  upon  the  eridenoe, 
and  found  for  the  plaintiif.  No  exception 
was  taken.  HM,  on  appeal,  that  there  was 
no  question  before  the  Supreme  Court.  Ibid. 

8.  The  pUuntiff  having  recovered  a  judg:ment 
a^inst  the  defendant,  the  latter  movM  the 
Court  to  tax  the  costs  of  several  witnesses 
who  had  been  summoned  by  the  plaintiff 
and  not  examined,  against  him.  Only  a 
part  of  the  record  was  before  the  Supreme 
Court,  and  it  not  i^pearing  necessarily  from 
it  that  the  Court  must  have  erred,  hdd,  that 
every  presumption  was  in  favor  of  the  ac- 
tion of  tiie  Court.  //eU,  also,  that  the  mo- 
tion should  have  been  supported  by  an  affi- 
davit of  merits. — Bowen  v.  McDougU,     414 

9.  The  statute  authorizing  questions  of  law  to 
be  reserved  and  to  be  brought  to  the  Su- 
preme Court  on  a  part  of  the  record  only, 
requires  th*t  die  bill  of  exceptions,  or  some 
other  part  of  the  record,  shall  show  that  the 
party  notified  the  Court  of  his  intention  to 
bring  up  the  case  upon  the  question  re- 
served, giving  the  Court  an  opportunity  to 
determine  what  part  of  the  record  would 
present  the  question  truly.  Ibid. 

10.  A  party,  in  order  to  introduce  a  copv  of  a 
mortgage  in  evidence,  exhibited  his  affidavit, 
alleging  that  the  original  had  been  delivered 
to  the  recorder  for  record,  and  was  not 
among  his  own  p^)erB.  Held,  that  the  in- 
ference was  that  the  mortgage  yet  remained 
in  the  recorder's  office;  and  the  affidavit 
was,  therefore,  held  insufficient — Piant  v. 
Crane  et  al.,  486 

11.  The  Court  below,  afler  the  argument  of  a 
cause  had  commenced,  allowed  the  plaintiff 
to  give  an  item  of  evidence.  Heldy  that  the 
matter  was  within  the  discretion  of  the 
Court. — BeagU§  v.  Seftm,  496 

PRINCIPAL  AND  AGENT. 

See  AoEKCT. 

PRISONER. 
See  City,  1. 

PROBATE  COURT. 

The  Probate  Courts,  in  1831,  had  no  juris- 
diction of  proceedings  for  partition.  Such 
jurisdiction  was  not  conferred  until  1833. — 
Tajfhr  et  al.  r.  Conner  et  al.,  116 

PROCESS. 
See  ExECTTTORS  Aim  Administratobs,  3,  3. 

IlTFANT,  3,  4.      PUBUOATIOV.      RaILBOAD 
COMPAWT,  12. 

PROMISE. 
See  Chancxrt,  15. 


PROMI8SORT  NOTE. 
See  Bank  of  Illinois,  3.    Cohtragt,  4. 

DbVAULT,  8.  ESTOPPBL,  3.  EXBCUTOBS 
ABD  AdMIBUTRATOBS,   5.     JuBOMBBT,  1. 

MoBTOAOB,  1  to  3.  Pabtibs,  1.  Plbai>- 
ivo,  7,  9, 13,  24, 28  to  30, 47.  Usubt,  2,  7. 
Vbhi>ob  abd  Pubchasbb,  12. 

1.  When  a  negotiable  note  is  put  in  drcnla- 
tion  and  lost  before  due,  if  it  is  not  shown 
to  have  been  indorsed,  it  must  be  made  to 
appear  not  only  that  the  note  has  been  lost, 
but  also  that  it  was  not  indorsed;  but  if  the 
note  b  lost  after  due,  the  hct  that  it  was 
not  indorsed  need  not  be  shown. — Sho  v. 
RobertM  et  al.,  128 

2.  A.  died,  about  1841,  leaving  five  children, 
all  adults,  'and  owing  no  debts.  He  re- 
quested his  children  to  divide  his  estate 
(which  consisted  chiefly  of  notes  for  money 
lent)  amoi^;  themselves,  without  adnunil- 
tration,  which  they  did,  bv  agreement  be- 
tween them  in  writing.  B.  being  indebted 
by  note  to  the  intestate,  took  up  this  note, 
which  had  been  assigned,  in  the  division,  to 
C,  one  of  the  heirs,  and  gave  a  note  directlT 
to  C  in  its  stead.  C.  having  died,  his  ad- 
ministrator, about  eight  years  afber  his  death, 
sued  B.  upon  the  note.  B.,  when  he  gave 
the  note,  knew  all  the  &ct8.  There  was  no 
pretence  of  concealment  or  false  representa- 
tion, nor  any  suggestion  that  B.  was  likely 
to  snflbr  loss  by  being  compelled  to  pay  the 
note.  Held,  that  B.  was  fiable  to  pay  the 
note.— 'Coldrm  v.  Bhode,  151 

3.  A  note  was  made  pavable  ninety  davs  after 
date,  and  if  not  paid  at  maturity,  to  bear 
interest  at  the  rate  of,  &c.,  the  mterest  to 
be  payable  annually.  Held,  that  the  note, 
if  not  paid  at  maturity,  was  to  draw  interest 
from  mat  time  only,  and  not  from  date. — 
BiJOmgdy  v.  Cahoon  etal.,  184 

4.  A  note,  dated  February  25, 1B48,  (being  bis- 
sextile,) was  made  payable  at  a  branch  of 
the  state  bank,  ninety  days  after  date,  and 
was  protested  for  non-payment  on  Saturday, 
May  27,  and  notice  given  to  the  indorscr, 
&c.  Hdd,  tiiat  the  note  did  not  mature 
until  the  29th  of  May,  and  that  the  demand 
of  pavment  was  premature. — Craft  v.  The 
State  'Bank,  219 

5.  Under  our  statute,  the  assignor  of  a  note 
warrants  that  the  maker  is  liable  on  the 
note  and  able  to  pay  it. — ^&rtfi^  v.  J^ndlexy, 

847 

6.  But  if  the  assignee  neglects  to  use  due  dili- 
gence in  suing  the  maker,  and  seeks  to  have 
recourse  upon  the  assignor,  he  must  prove 
the  inability  of  the  maker,  from  want  of 
property  liable  to  execution,  to  pay  any 
part  of  the  debt.  liM. 

7.  That  a  note  and  mortgage  were  procured 
by  fraud,  may  be  set  up  as  well  in  a  suit  by 
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an  assignee  as  in  a  suit 
whom  mey  were  made.—. 
BiUingdy  et  al., 

8.  Suit  by  the  payee  against  the  maker  of  a 
note.    At  the  tune  the  note  was  made,  the 

Elaintiff  executed  a  writing,  showing  that 
e  had  sold  the  defendant  forty  shares  of 
stock  in  a  bridge  company,  and  that  if  the 
company  shoald  reduce  the  amount  of  the 
old  stock,  he  was  to  account  to  the  defend- 
ant for  the  amount  so  reduced.  The  plain- 
tiif  offered  to  proye,  by  parol,  that  the  re- 
duction was  to  take  place  upon  a  particular 
consideration,  and  that  none  had  taken  place 
for  such  consideration.  Heldf  that  the  eyi- 
dence  was  inadmissible. — Ferris  y.  Ludlow, 

517 

9.  The  defendant  attempted  to  show,  by  the 
records  of  the  company,  that  a  reduction  of 
stock  bad  taken  place ;  but  it  only  appeared 
that  propositions  to  that  effect  had  been 
made. 

Hdd,  that  there  not  appearing  to  haye 
been  any  acceptance  of  the  propositions,  no 
reduction  was  shown. 

Ueldf  also,  that  without  authority  in  the 
charter,  no  forced  reduction  could  be  made. 

•    Ibid. 

10.  The  payee's  possession  of  a  note  is  prima 
facie  eyidence  that  it  is  his,  though  there  be 
on  the  note  a  special  indorsement  to  a  third 
person. — Lemon  y.  Temple  et  al.,  566 

11.  Where  the  payee  of  a  note  transferred  it 
by  mere  deliyery  to  a  third  person,  a  suit  at 
law  could  only  be  brought,  under  the  R.  S. 
1843,  in  the  name  of  the  payee  against  the 
maker,  and  the  specification  that  it  was  for 
the  use  of  the  usee,  was  merely  directory  to 
the  officer  who  might  collect  the  money,  to 
whom  he  should  pay  it,  and  from  whom,  in 
certain  contmgencies,  he  should  collect  the 
costs. — Leung,  for  the  use,  j^.,  y.  Hatkman, 

585 
IS.  In  such  suit,  the  usee  had  not  the  rights  of 
an  assignee  against  the  maker,  but  toe  de- 
fendant might  plead  any  matter  of  defence 
growing  out  of  the  transaction  between  him 
and  the  payee.  Ibid. 

13.  The  execution  of  a  note  which  is  tiie 
foundation  of  a  suit,  is  admitted,  unless  de- 
nied by  a  plea  or  answer  yerified  by  oath. — 
Hafgan  et  al.  y.  Harrigon,  594 

PUBLICATION. 

See  JuBiSDiCTio^f,  2. 

1.  In  an  action  for  a  diyorce,  under  the  R.  S. 
1852,  where  the  defendant  is  a  non-resident, 
a  publication  of  notice  of  the  pendency  of 
the  suit,  pursuant  to  the  statute,  is  sufficient 
to  giye  jurisdiction  of  the  person  of  the  de- 
fendant, without  the  issuing  of  a  summons. 
— Crrsoi  y.  Green,  113 


9.  In  a  publication  of  notice  to  a  non-resident 
defenaaot  of  the  pendency  of  an  action,  it 
18  not  necessary,  under  the  R.  S.  1852,  to 
specify  die  day  of  the  commencement  of 
the  term  at  which  the  cause  will  stand  for 
trial.  Ibid. 

PUMP. 

See  Lasdlosb  and  Tenant,  1. 

PURCHASE. 

1.  Title  by  deyise  is  a  species  of  purchase. — 
Ramsey  y.  Ramsey  et  m.,  607 

2.  The  words  purchase  and  descent  are  techni- 
cal terms  to  express  the  only  two  modes  of 
acquiring  title  to  realty.  Ibid, 

PURCHASE-MONEY. 

See  JsTAST,  8.    Vendor  and  Pubchabxr, 
2,  3,  6  to  8, 10. 


RAILROAD  COMPANY. 

See  Bill  of  Exchange,  2,  3,  6.  Constitu- 
tional Law,  4.  Injunction.  Remedy, 
S.    Stbsetb  and  Alleys,  12, 13. 

1.  The  relation  between  a  raihroad  company 
and  a  stockholder  is  one  of  contract,  and 
any  legislatiye  enactment  which,  without 
the  assent  of  the  stockholder,  authorizes  a 
material  change  in  the  powers  or  purposes 
of  the  corporation,  not  in  aid  of  its  original 
object,  is  not  binding  upon  him. — Sparrow 
T.  The  Evansville,  ^.,  Railroad  Co.,        869 

2.  After  a  public  act  had  taken  effect  author^ 
izing  tlie  consolidation  of  the  charters  of 
two  railroad  companies,  A.  subscribed  fiye 
shares  of  stock  to  one  of  them.  The  con- 
solidation haying  afterward  taken  place,  A. 
was  sued  by  the  new  company  upon  his 
subscription. 

Hdd,  that  A.  was  liable. 

Htid,  also,  that  the  drcumstance  that  the 
consolidation  may  haye  taken  place  without 
his  personal  knowledge  or  consent,  was  of 
no  importance.  Rid. 

3.  It  appeared  from  the  eyidence  in  the  pre- 
sent case,  that  the  Wabash  Railroad  Com- 
pany and  the  Evansville  and  Illinois  Railroad 
Company  had  consolidated  their  charters, 
and  bad  assumed  the  name  of  the  Evansville 
and  CrawfordsmUe  Railroad  Company,  and 
that  tiie  latter  company  had  located  its  road 
within  half  a  mile  of  the  public  souare  of 
RockviUe,  in  Parke  county,  before  ttie  expi- 
ration of  eighteen  months  from  November  6, 
1852.— K8&  y.  7^  Evansville,  ^.,  Rail' 
road  Co.,  407 

4.  Suit  upon  a  subscription  of  stock  to  a  rail- 
road company,  whereby  the  subscribers  pro- 
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inised  to  |>aj  the  Bum,  &c.,  for  each  share 
subscribed,  "in  such  maimer,  aad  in  snch 
proportion,  and  at  such  times,"  as  the  com- 
pany Bhoald  direct.  The  answer  admitted 
the  Bub^icription  as  alleged  in  the  complaint, 
but  denied  the  other  arerments. 

Held,  that  personal  notice  of  a  call  for 
stock  was  not  requisite. 

Ileldf  also,  that  it  was  not  necessary  to 
giye  the  book  contahiing  the  defendant's 
subscription  in  evidence.  Ibid. 

5.  The  charter  of  a  railroad  company  pre- 
scribed a  fonn  in  which  snbscnptions  of 
stock  should  be  taken,  and  also  prorided 
that  the  company  should  have  all  powers 
incident  to  a  corporation  at  common  law. 
A  subnoription,  after  pursuing  the  language 
of  the  form  given,  contained  also  additioiud 
stipulations,  not  inconsistent  with  those  pre- 
scribed, and  which  by  the  common  law  it 
would  haye  been  competent  for  the  parties 
to  make.  Htid,  that  the  subscription  was 
valid.  Ibid. 

6.  The  26th  and  27th  sections  of  the  charter 
of  the  Wabash  Railroad  Cotnpanyf  author- 
ized that  company  and  the  Evanstille  and 
Illinois  Railroad  Onnpanyt  so  far  as  the  state 
was  concerned,  to  consolidate  their  charters; 
and  such  consolidation  was  only  dependent 
upon  the  consent  of  the  stockholders.   Ibid. 

7.  By  an  act  of  1853,  the  consolidation  of  the 
Wabash  Railroad  Company  and  the  Evans- 
viile  and  Illinois  Railroad  Company  was  le- 
galized, and  the  name  of  the  livansviUe  and 
Crawfordsville  Railroad  Company  was  given 
to  the  new  company.  Ibid. 

8.  The  plaintiff  was  employed  by  a  railroad 
company,  \iith  other  laborers,  to  ballast  a 
part  of  their  road,  by  excavating  gravel 
from  certain  banks,  loading  it  in  the  com- 
pany's gravel  cars,  and  a&rwards  unload- 
ing aad  distributing  it  upon  the  railroad. 
The  plaintiff,  and  others  of  the  laborers, 
boarded  and  lodged  in  the  town  of  C,  two 
miles  from  the  gravel  banks,  and,  by  agree- 
ment with  the  company,  were  regularly  to 
be  conveyed  to  town  to  their  meals,  &c., 
and  back  again  to  the  gravel  banks.  While 
the  plaintiff  was  being  conveyed,  during  the 
period  of  his  service,  on  a  gnivcl  car,  to  the 
banks  to  work,  by  the  gross  negligence  and 
nnskilfulness  of  the  enc^inccr  employed  in 
manapng  and  running  the  locomotive  draw- 
ing the  car,  the  locomotive  ran  into  and 
came  in  collision  with  a  train  of  passenger 
cars  belonging  to  the  company ;  dv  means 
whereof  the  plaintiff's  leg  was'  broken  and 
he  was  otherwise  injured.  Held,  that  the 
company  was  liable  to  the  plaintiff  for  the 
miuTy.—Fitzpatrick  v.  The  New-Albany,  ^., 
RaUroad  Co.,  486 

9.  A  railroad  company  is  liable  to  a  servant 
for  an  injury  occasioned  by  the  negligence 


of  other  servantB  of  tiie  ooapany,  where 
the  duties  of  the  latter,  in  connectioii  with 
which  the  injury  happened,  were  not  com- 
mon, nor  in  &ie  same  department  with  those 
of  the  imured  servant,  and  where  the  negli- 
gence of  Ihe  injured  servant  did  not  con- 
tribute to  produce  the  injury.  Ibid. 

10.  Action  against  a  railroad  company  for  aa 
injury  done  to  the  plaintiff,  whOe  traveling 
on  a  gravel  train  of  the  oompanv.  The  de- 
fendants asked  the  Court  to  mstnict  the 
jury  as  follows :  A  railroad  company  is  not 
liaSle  for  an  injury  which  may  happen  to  a 
person  who  takes  passage  on  a  train  en- 
gaged in  transporting  gravel,  and  not  en- 
gaged in  canying  passengers.  Hdd,  that 
Sie  instruction  was  correc&y  reAised. — TV 
Laurenctburyh,  ^.,  Railroad  Co.  y.  Jtfu*/- 
gomery,  474 

U.  In  a  suit  against  a  railroad  company  by  a 
passenger,  for  an  injury  occasioned  by  a 
collision,  it  is  not  sufficient  for  the  corapanv 
to  show  that  the  plaintiff  was  acting  at  the 
time  in  disobedience  of  a  proper  order  U) 
secure  his  safety:  it  should  also  appear  that 
the  injury  was  occasioned  by  such  disobedi- 
ence. Ibid. 

12.  Ii#an  action  against  a  railroad  company, 
a  service  of  process  on  the  president  is,  bv 
the  R.  S.  1852,  sufficient— ^ronJbm  t.  Th^ 
Fort-  Wayne,  #i..  Railroad  Co.,  524 

13.  The  owner  of  land  filed  in  the  offioe  of 
the  clerk  of  the  Court  of  Common  Fleas, 
in  vacation,  his  application,  addressed  to 
the  judge  of  said  Court,  for  the  appoint- 
ment of  i4>praiser8  to  assess  the  damages 
which  he  had  sustained  by  the  oonstmction 
of  a  railroad  through  his  land.  The  rail- 
road company  were  not  notified  of  Ae  pen- 
dency of  the  proceedings,  until  the  damages 
had  been  assessed.  The  Court,  at  the  next 
term,  ordered  that  the  petitioner  should 
have  execution  against  the  company  for  the 
damages  assessed,  &c.,  and  also  for  coats. 

Held,  tiiat  the  proceedings  were  properiv 
instituted,  under  the  R.  S.  1852. 

But,  held,  that  the  order  for  execution, 
&c.,  both  as  to  damages  and  costs,  was  erro- 
neous.— ITie  Cobtmlms,  (fx:,,  Raibroad  Co.  v. 
Richardson,  543 

14.  Suit  against  the  CincimHMti,  Indiam^is 
and  Chicago  Railroad  Company,  for  services 
rendered  by  the  plaintiff  as  a  stock  soltcttor. 
The  jury  were  mstructed  &at  the  defend- 
ants had  authority  to  receive,  with  die  con- 
sent of  the  directors,  subscriptions  to  the 
capitid  stock,  under  regulations  prescribed 
by  the  directors,  in  read  estate  and  other 
property,  and  allow  their  agents  two  per 
cent,  in  stock  on  such  subscriptions  when 
accepted ;  and  that  if  the  dcfendanu  agreed 
to  give  ^e  plaintiff  two  per  cent,  in  stock 
for  accepted  subscriptions  in  real  estate,  he 
would  bo  entitled  to  demand  the  per  cent.. 
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for  stock  obtained  hj  him,  and  upon  a  refu- 
sal to  allow  it  in  stock,  he  might  recoyer  its 
ralae  at  the  time  of  demand.  Held,  under 
the  evidence  in  the  cause,  that  the  instruc- 
tions were  substantially  correct. — 7%0  Cin- 
cinnati, irc.f  Railroad  Co.  r.  Clarkton,  595 
15.  The  charter  of  a  railroad  company  con- 
tained a  proyision  that  where  any  person 
throng  whose  land  the  road  might  run 
should  refuse  to  relinquish  the  same,  or 
when  a  contract  between  the  parties  could 
not  be  made,  the  corporation  might  giye 
notice  to  a  justice  of  the  peace,  &c.,  of  the 
facts,  and  the  justice  should  summon  the 
owner,  &c.,  and  appoint  twelye  disintereeted 
men,  &c.,  who,  attor  hayinff  taken  an  oatii, 
&e.,  should  yiew  the  land,  &c.,  and  after 
haying  taken  into  consideration  the  adyan- 
la^s  as  well  as  disadyantages  the  road 
might  be  to  tiie  same,  should  report  whe- 
ther the  person  was  entitled  to  damages  or 

I10t,&C. 

Held,  that  this  proyision  was  contrary  to 
common  right,  and  should  be  strictly  con- 
strued. 

Held,  also,  that  It  was  inapplicable  except 
whero  the  company  had  taken  the  initiatiye 
in  a^sessin^  the  damages. 

Held,  also,  that  it  was  only  applicable 
where  the  land  appropriated  was  part  of  a 
tract  with  which  tne  road  came  in  contact. 

Held,  also,  that  if,  when  the  assessment 
was  marie,  the  road  was  not  in  contact  with 
the  land  taken,  the  circumstance  that  it  had 
been,  as  originally  laid  out,  was  of  no  im- 
portance.—  Eward  y.  The  Lawreneeburqh, 
fv.,  Railroad  Co,,  ill 

RECEIPT. 

See  EyiDBNCB,  7. 
A  receipt  for  money  has  no  effect,  nor  is  it 
binding  upon  any  ^rson,  until  it  is  deliy- 
ered  to  the  person  in  whose  &yor  it  is  exe- 
cuted, or  is  received  or  otherwise  recognized 
by  him.— BurtcA  et  al.  y.  Thorn,  508 

RECOGNIZANCE. 
See  Stat  or  Executiok. 

RECORDER. 

County  recorders  are  not  entitled,  after  haying 
completed  the  general  index  of  deeds  and 
mortgages,  to  compensation  for  keeping  it 
up  afterwards. — Turpen  y.  Tke  Boara  of 
Comm*r8,  ^.,  172 

RECOUPMENT. 

1.  Recoupment  will  be  allowed  wheneyer  an 
action  for  damages  can  be  sustained  and 
circuity  of  action  thus  avoided. — Houston  et 
al.  y.  Young  et  al,,  200 

2.  Courts  will  favor  recoupment  rather  than 
drive  a  party  to  a  separate  action.         Ibid, 


REFERENCE. 

See  Ahbitratiok. 

REFORMATION  OF  WRITINGS. 
See  Chakcbbt,  2. 

RELATOR. 

Any  agent  whose  duty  it  is  to  protect  or  pre- 
serve a  ftind  belonging  to  a  county,  is  a 
proper  relator  in  an  action  to  recover  a  loan 
from  iU-^Tke  State  y.  Rush  et  al,,  221 

RELEASE. 
See  Sbductiok,  1. 

1.  A  mere  release,  if  upon  a  consideration, 
may  be  valid  without  a  seal. — Leviston  v. 
7^  Junction  Railroad  Co,,  597 

2.  But  a  release  intended  to  operate  as  a  grant 
of  an  easement  in  land,  must  be  executed 
under  seal.  Rnd, 

RELIGIOUS  SOCIETY. 

A  religious  society  may  prescribe  such  rules 
as  uey  may  toink  proper  for  preserving 
order,  when  met  for  public  worship;  and 
they  may  use  the  necessary  force  to  remove 
a  person  who  is  disturbing  the  society  by  a 
wufnl  violation  of  a  role. — McLain  et  al.  v. 
Matlock,  525 

REMEDY. 

iSee  CoRPORATioK,  3  to  5.  Guardiait.  High- 
way, 13.    RaILBOAD  COMPAlfT,  13, 15. 

1.  A.  had  an  equitable  lien,  by  note  for  unpaid 

Surchase  money,  on  land  bought  by  B,  B, 
ied  intestate,  seized  of  the  land,  and  also 
of  another  tract,  and  leaving  surviving  him 
a  widow  and  ten  heirs,  most  of  whom  were 
minors.  After  B.'s  decease,  the  widow  and 
one  of  the  heirs  and  C.  (who  was  informed 
of  all  the  facts,  no  fraud  having  been  prac- 
tised,) met,  and  agreed  between  themselves 
that  C,  should  receive  the  latter-named  tract 
in  satisfaction  of  said  note.  Pursuant  to 
the  agreement,  the  widow  and  said  heir  exe- 
cuted to  C  a  penal  bond,  conditioned  that 
they  would  make  or  cause  to  be  made  to  C. 
a  deed  in  fee  for  the  premises,  conveying  a 
dear  tide.  C.  therenjwn  surrendered  to  the 
administrator  of  J5.  the  note,  &c.    Theobli- 

Sira  in  the  titie-bond  did  not,  nor  could 
ey,  comply  with  the  condition  of  the  bond. 
Had,  tiiat  tne  note,  by  being  surrendered  to 
tiie  administrator,  was  extinguished;  that 
Cs  remedy  was  upon  the  bond ;  and  that 
B,*s  estate  could  not  be  made  liable. — Ken- 
ton etal,Y,  Bobbins,  102 

2.  Action  against  Ihe  Junction  Railroad  Com' 
pony  for  damages  occasioned  by  the  con- 
struction of  the  road  through  the  plaintiff's 
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kad.  Hdd,  that  the  plaintiff's  remedy  wu  | 
by  claim  for  damages,  &c.,  to  be  enforced  | 
in  the  mode  prescribed  by  the  defendant's  I 
charter.— i>9ij<ofi  t.  TU  'JwndMm  BaOnad  \ 
Co.,  597 

.  The  right  of  action  of  a  wife,  under  the  I 
liquor  act  of  1853,  for  an  injury  consequent  I 
upon  the  retailing  of  spiritnous  liquor  to ' 
her  husband,  is  limited  to  a  suit  on  the  bond  ; 
of  the  retaUer.— HortM  y.  Weti,  657  ; 

RENTS  AND  PROFITS. 
See  VsxDOR  AHD  Purchaser,  3. 


REPLBYIN. 

1.  A  mortgage  of  goods  provided  that  the 
goods  shoQid  remain  with  the  mortgagor 
till  demanded  bj  the  mortgagee.  Repleyin 
by  the  mortgagee  against  the  mortgagor 
(under  the  former  practice)  to  reooyer  the 
goods.  Plea,  the  eeneral  issue.  No  demand 
of  the  goods  had  been  made  before  suit, 
but  a  demand  had  been  made  afterward. 
Held,  that  the  suit  would  not  lie.— ITeii^y  y. 
Foryg,  284 

2.  Action  to  recover  the  possession  of  personal 
property.  Verdict  that  the  property  was  the 
defendants',  was  of  the  value  of,  &c.,  and 
for  damageH  for  the  detention  thereof  by  the 
plaintiff.  Heid,  that  the  Question  whether 
the  property  was  retumaole,  was  for  the 
Court  to  decide  on  rendering  judgment— 
Plant  v.  Oone  et  al,,  436 

REPLEVIN  BAIL.  | 

See  Stat  ov  Bxroutiov.  I 

REPRESENTATIONS.  ' 

See  Fraud.   Vbkdor  akd  Purchasbr,  6  to  ' 
9,11.  i 

REPUTATION.  ' 

See  Charagtsr. 

RESaSSION. 
See  Vbkdor  akd  Purchasbr,  2, 10. 

1.  Bill  for  the  rescission  of  a  contract  con- 
cerning the  sale  of  a  patent  right,  on  ac> 
count  of  ftaudnlent  representations,  &c., 
excusing  delay,  &c.,  held  to  be  sufficient  on 
demurrer. — NaceU  et  a/,  v.  GatUng,         147 

2.  Where  the  parties  to  a  contract  are  in  pari 
delutOf  unless  there  are  drramstanoes  giving 
to  one  a  superior  equity,  he  can  not  <^  for 
a  dissolution  of  the  contract,  at  least  until 
he  has  offered  to  perform  it  on  his  part. — 
Brackenridje  et  at.  v.  Dawwn,  383 

3.  There  are  many  cases  in  whidi  a  rescission 
will  not  be  decreed,  although  a  specific  per- 
formance would  also  be  refused.  Aid, 


RB8  OESTJE. 
See  EviDZKCB,  1. 

RETAILING. 
See  CRiMiirAi.  Law,  1,  3»  4,  9, 11.    Rkm- 

RDT,  3. 

REVIEW. 
See  Aptbal,  1.    Ibfaxt,  1,  2. 

8. 

SCHOOLS. 
See  CoKORBSSiOKAL  TowmHiP  FUHD. 

1.  By  the  school  law  of  1855,  the  amount 
derived  fiom  taxation  for  distribution  for 
school  puiposes,  must  be  distributed  with 
tiie  school  tunds  therein  specified. — Quick  a 
aL  V.  White- Water  Towiukip,  570 

2.  By  the  constitution,  tiie  proceeds  of  the  en- 
tire common  school  fund  (of  which  the  con- 
gressional township  fund  is  to  be  considered 
m  the  distribution  a  part)  are  so  to  be  dis- 
tributed as  to  produce  equality  and  uni- 
formity in  die  scnool  system  tiirougfaout  the 
state.  Ibid. 

3.  The  proceeds  of  said  fund,  other  than  the 
interest  on  the  congressional  township  fund, 
mast,  therefore,  under  Uie  constitution,  be 
unequally  distributed,  in  order  to  prodace 
the  equality  required  by  the  constitution  in 
the  final  result.  Ibid. 

4.  The  school  law  of  1855  oonfonns  to  the 
spirit  of  the  constitution,  in  the  mode  of 
distributing  the  school  fund  among  the  sev- 
eral civil  townships.  It>id. 

5.  The  school  law  of  1$55  does  not  conflict 
with  any  act  of  congress,  as  it  does  not 
undertake  to  vary  the  distribution  of  the 
congressional  township  fund  from  the  con- 
ditions of  the  grant  /M. 

6.  The  school  law  of  1855  is  not  in  contm- 
vention  of  the  constitudon. — Quidi:  et  cd.  v. 
Springfidd  Township,  636 

7.  It  was  competent  for  the  people,  in  tfao  ex- 
ercise of  sovereign  power,  in  providing  by 
the  oonstitntion  for  a  general  system  of 
common  schools,  so  to  discriminate  between 
tiiat  portion  of  the  people  who  were  already 
provided  with  a  scnool  fund  and  that  por- 
tion who  were  not,  as  to  place  them  opon 
an  equality.  Rid, 

8.  The  eiriith  article  of  the  Gonstitution  re> 
quiree  Oat  such  discrimination  shall  be 
made.  Ibid. 

9.  The  school  law  does  not  conflict  with  tibe 
act  of  congress  granting  the  sixteenth  scc^ 
tion  in  the  several  congressional  townships 
in  this  state  to  the  inhabitants  of  such  town- 
ships respectively  for  the  use  of  schools. 

lUd, 
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SEDUCTION.  I 

1 .  In  a  suit  bj  a  mother  for  the  seduction  of 
her  daughter,  a  release  by  the  Utter  to  the 
sedacer  of  aU  damages  for  the  wronj^  done 
to  her,  can  not  be  set  np  in  bar. — GinM  v. 
Smidth,  627 

2.  Action  by  a  mother  against  the  administm-  ^ 
tor  of  A.^  for  damages  for  the  seduction  of 
her  daughter  by  A»  The  tort  was  commit- 
ted October  1,  1849.  The  B.  S.  1852  took 
effect  May  6, 1858.  A.  died  My  1,  1853. 
The  action  was  commenced  Marek  18, 1854. 

Heldf  that  the  right  of  action  was  gor- 
emed  by  the  R.  S.  1853. 

HM,  also,  that,  b^  the  R.  S.  1858,  the 
plaintiff's  right  of  action  smrived. 

Hdd,  ako,  that  the  suit  was  not  barred 
by  the  statute  of  limitations.  Ibi4, 

SEIZIN. 

Set  CoYENAKT,  8. 

SEMINART  FUND. 

The  seminary  fund,  in  the  promse  of  tiie 
erection  of  a  county  seminary,  naying  been 
exhausted,  the  board  of  commissioners  ad- 
vanced a  sum  out  of  the  county  treasury  to 
complete  the  building,  anticipating  tiie  re- 
Tenue  of  said  fund  to  die  amount  i^yanced. 
The  constitution  of  1851  haying  subse- 
quently been  adopted,  and  the  seminary 
sold  pursuant  to  its  provisions,  hdd,  that 
the  debt  for  the  sum  advanced  out  of  the 
county  treasury,  ought  to  be  paid  out  of 
the  purchase-money. — The  Auditor,  fiX;  ▼• 
The  Board  of  Comm'n,  ^.,  815 

SET-OFF. 
<See  Flbadiko,  43. 

SHALL  AND  MAY. 
See  Statvtus,  6. 

SHEIUFF'S  SALE. 
See  EsTOPFBL,  1.    Ybkdor  akd  Fux- 

CHASBR,  3. 

1 .  To  entitle  a  purchaser  at  sheriff's  sale  to 
relief,  even  in  equity,  it  must  appear  that  he 
has  either  paid  or  tendered  tne  purchase- 
money  in  a  reasonable  time. — (Unklin  v. 
Smith,  107 

2.  Where  real  estate  is  levied  upon,  under  the 
R.  S.  1852,  which  is  divisible,  it  is  the  duty  2. 
of  the  shenff  to  offer  no  more  of  it  for  sale 
than  is  necessary  to  dischaige  the  execu- 
tion; but  where  the  entire  tract  is  requisite 
to  satisfy  the  execution,  the  whole  may  be 
offered  at  once. — Reed  v.  Ditfen,  189 

.*).  Lands  levied  upon  by  execution,  though 
contiguous,  were  plainly  maiked  in  sepa- 


rate paroels,  and,  exclusive  of  incnmbian- 
ees,  were  worth  a  large  amount  more  dian 
the  amount  of  the  execution.  The  sheriff 
sold  the  whole  in  one  body,  for  a  sum  less 
than  the  amount  of  the  execution,  to  the 
execution-plaintiff.  Held,  that  the  sale  was 
properly  set  aside.  Ibid. 

It  is  not  incumbent  upon  an  exccution- 
detodant,  in  order  to  have  his  real  estate 
levied  upon  by  execution  sold  in  separate 
parcels,  to  fnniish  to  the  sheriff  a  map  or 
other  description  showing  that  the  land  lies 
in  separate  tracts.  The  sheriff  must  him- 
self ascertain  the  fact.  Ibid 

i.  A  sheriff,  at  the  time  of  selling  certain  real 
estate  upon  execution,  represented  that  a 
mortgage,  which  was  a  hen  upon  part  of 
the  lands  levied  uiK>n,  covered  the  whole, 
and  that  an  execution  which  was  a  subse- 
quent incumbrance  to  that  upon  which  tiie 
land  was  sold,  was  a  prior  one.  The  land 
was  purchased  by  the  execution-plaintiff. 

Held,  that  whether  the  sheriff  knew  his 
representations  to  be  untrue  or  they  were 
the  result  of  nusappiehension,  was  of  no 
consequence. 

Held,  also,  that  the  representations  fur- 
nished sufficient  ground  for  setting  aside  the 
sale.  Ibid. 

.  Sheriff's  sales  of  real  estate  are  within  the 
statute  of  frauds;  and  unless  the  sheriff, 
when  he  strikes  off  the  property,  makes 
some  note  or  memorandum  of  the  sale,  he 
can  not  compel  the  purchaser  to  comply 
with  the  tenns  thereof. — Hodden  v.  Johneon, 

894 

.  But  if,  when  the  land  is  struck  off,  the 
vendee  pays  the  purchase-money,  and  re- 
ceives a  deed  during  the  lifetime  of  the  exe- 
cution, the  circumstance  that  no  memoran- 
dum of  the  purchase  was  made  by  the  sheriff 
at  the  time  of  the  sale,  will  not  affect  the 
validity  of  his  title.  Ibid 

SLANDER. 

.  Slander.  The  complaint  alleged  that  on, 
&c.,  the  defendant  spoke  the  fouowing  ftlse 
and  slanderous  woras  of  the  plaintiff,  that 
is  to  say,  he  (meaning  the  plaintiff)  swore  a 
lie;  *  *  *  he  (meaning  the  plaintUf) 
swore  a  lie  before  B.  (meaning  A.  £.,  a  Jus- 
tice of  the  peace,)  and  I  can  prove  it;  by 
which  phiintiff  is  damaged,  &c.  Held,  that 
the  complaint  was  insufficient  on  demurrer. 
— Shinloub  v.  Ammerman,  847 

To  say  of  a  person  that  he  swore  to  a  lie, 
is  not  actionable  per  se.  The  words  can 
only  become  so  by  reference  to  a  judicial 
proceeding  in  whicn  the  person  is  alleged  to 
have  testified  falsely.  Ibid. 

.  Form  number  17,  p.  346,  9  R.  S.  1852,  mav 
be  used  wherever  it  b  applicable;  but  it 
doee  not  i^i^y  to  a  case  wnere  the  words  to 
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be  inserted  are  not  skaderoiu  per  m,  imlese 
there  be  added  areraieDtfl  to  make  them  ac- 
tionable. Rid. 


4.  In  Blander,  nnder  an  answer  containing  a 
general  denial  of  the  complaint,  the  deftmd- 
ant,  in  order  to  di^proTe  malice  or  mitigate 
the  damages,  may  prore  that  when  the 
words  were  spoken,  his  mind  was  so  besot- 
ted by  intemperance  and  his  character  so 
deprarcd,  that  no  one  who  knew  him  would 
hare  re^rarded  what  he  said,  or  haye  giiTen 
credence  to  any  fdandorous  words  he  might 
have  uttered.— GWef  y.  Mertdith,  440 

5.  Complaint  for  slander.  The  words  were 
not  actionable  in  themscWes,  bat  extrinsic 
fiurts  were  ayerred  which  showed  them  to  be 
BO.  Verdict  and  judgment  for  the  plaintiff. 
The  cyidence  was  not  set  out  in  the  record. 
Hfid,  that  it  must  be  presumed  that  the  ex- 
trinsic facts  were  proyed  which  rendered  the 
words  actionable. — Keck  y.  Deriehon,     563 

6.  In  an  action  for  slander,  eyidence  of  the 
witnesses  who  hoard  the  words  spoken,  that 
tliey  did  not  believe  them,  is  not  admissible 
in  mitigation  of  damages. — Hichardaon  y. 
Barker,  567 

7.  Under  an  answer  in  genend  denial  of  a 
complaint  for  slander,  the  defendant  may 
prove,  in  mitigation  of  damages,  a  declarap 
tion  of  the  plaintiif  that  ho  liad  not  been 
injured  by  the  speaking  of  the  words.    lUd. 

SPECIFIC  PEBFORMANCB. 
See  CnJLKCEBT,  3.    Vbhbob  ahd  Pim- 

CHA8BR,  1,  2. 

1.  Where  a  contract  has  been  made  by  one 
competent  to  contract  on  behalf  of  an  in- 
fant, and  a  fuU  consideration  has  actually 
been  paid,  the  in&nt  may  sue  in  equity  for 
a  specific  performance. —  Guard  eC  (u.  y. 
Bradley  A  al.,  600 

3.  Courts  of  equity  do  not  genexaUy  yiew  time 
as  being  of  the  essence  of  a  contract,  unless 
it  appears  from  its  terms,  or  from  the  con- 
duct of  the  parties,  that  it  was  their  design 
to  make  it  so.— £e/fer  y.  FtsAer,  718 

3.  A,  agreed,  by  writing,  to  sell  to  B.  part  of 
a  tract  of  land  dcAcribed  therein,  ror  the 
sum  of,  &c.,  payable  one-half  in  thirty  davs 
from  the  date  thereof,  and  the  balance  in 
one  year;  the  deed  to  be  executed  when  the 
first  payment  should  be  made,  and  the  other 
payment  to  be  secured  by  lien  on  the  prem- 
ises. At  the  end  of  six  days  after  the  first 
payment  became  due,  an  apnt  of  B.'s  ten- 
dered the  same  in  a  bag;  but  A.  refused  to 
receive  it,  on  tlie  ground  that  the  tender  was 
too  late.  It  did  not  appear  whether  the 
agent  had  authority  to  execute  a  mortgage 
or  lien  to  secure  the  last  payment. 
Ifeldf  that  the  tender  was  in  time. 
Heid,  also,  that  A.  having  placed  his  refu- 


sal on  the  ground  that  the  tender  waa  too 
late,  the  inquiry  whether  the  agent  had  au- 
thority to  execute  the  mortgage  or  lien  was 
unimportant.  lUd. 

STATUTE  OF  FBAITDS. 
iSSae  Frauds,  Statutb  of. 

STATUTE  OP  LIMITATIONS. 
See  LiMiTATiOHs,  Statuts  or. 

STATUTES. 

SeeAsBiTRATioir,  15.  Chakcbrt,  8.  Cir- 
cuit Court,  6, 7.  Cosstitutiokal  Law, 
1  to  3,  5  to  8,  10  to  13,  16  to  22,  26  to  29. 
Coktract,  1.  Dbscbitts,  1.  Ditorcb. 
Highway,  14.  Limitations,  Statutb 
OF.  Offigbr,  1  to  3.  Plaitk  Boai>. 
Plbadiko,  9.  Railroad  Compakt,  1,  5 
to  7, 12, 15.    Wababh  aitd  Erib  Cakax. 

1.  Statutes  wUlbe  regarded  as  prospectiye,  un- 
less the  intention  to  give  them  a  retrospec- 
tive  operation  is  clearly  expressed ;  anduieT 
will  not  then  be  treated  as  retrospectiye,  if, 
by  so  construing  them,  they  will  divest  rest- 
ed rights. — /He  Awura,  ^.,  Turnpike  Co.  v. 
HoUhouMe  et  al.,  59 

2.  The  consequence  of  a  particular  conRdmc- 
tion  of  a  statute  is  not  to  be  considered,  un- 
less the  reasoning  from  other  sources  is 
equally  balaaced.—iSiiu^y.  TTte  City  of  Mad- 
imm,  86 

3.  The  revised  statutes  of  1852  took  efiect  May 
6,  1853.— 2%e  Slate  y.  Sv:ope  et  al.,  91 

4.  Same  point  decided. — Ladcey  v.  Coffin  et 
al.,  169 

5.  In  enacting  statutes,  the  legislature  will  be 
presumed  to  have  legislated  with  reference 
to  the  construction  given  to  former  statutes 
conceived  in  substantially  the  same  language. 
^The  State  v.  Swope  et  al.,  91 

6.  In  the  construction  of  statutes,  the  word 
may  will  be  construed  to  be  synonymous 
witn  ihall,  where  public  interests  and  rights 
are  concerned,  and  where  the  public  or  third 
perB(>ns  have  a  claim  de  jure  that  the  power 
shall  bo  exercised. — Nave  v.  Nave,  122 

7.  Statutes  should  be  so  construed  as  to  give 
a  reasonable  efibct  to  every  part,  if  suscep- 
tible of  such  construction. — Stayton  y.  Httl- 
ings,  144 

8.  When  a  statute  is  merely  direclOTT,  a  thing 
omitted  to  be  done  at  the  proper  time,  may 
be  allowed  afterward;  but  wnen  a  statute 
expressly  prohibits  a  thing  until  another  has 
been  done,  the  prohibition  can  not  be  disre- 
garded. Ibid. 

9.  The  words  "  public  officer,"  in  section  29, 
p.  34,  2  B.  S.  1852,  were  intended  to  apply 
to  the  officers  of  the  state  only,  and  not  to 
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those  of  the  Dhited  State».^Fneman  y.  Ro- 
inmm,  321 

10.  Acts  of  the  general  assembly  do  not  take 
effect,  under  the  constitution  of  1851,  until 
published  by  authority,  except  in  cases  of 
cmcrcency,  to  be  declared  therein. — McCoal 
T.  The  State,  378 

11.  The  secretanr  of  state  exercised  a  proper 
discretion,  under  the  act  of  1852,  in  cantiing 
the  act  approved  June  17,  1852,  districting 
the  state  ior  judicial  circuits,  to  be  printed 
and  bound  in  the  rolume  containing  the  local 
and  special  acts  of  that  year,  and  distributed 
therewith.  Ibid, 

12.  To  hold  logiiilatiye  enactments  of  a  sister 
state  invalid,  on  the  ground  of  a  supposed  I 
conflict  with  the  constitution  of  that  state,  i 
and  especially  when  the  legislature  of  such 
state  has,  by  repeated  enactments,  recog- 
nized tliem  as  valid,  would  be  a  delicate  mat- 
tor,  and  would  require  a  case  free  from  doubt. 
— Rifan  V.  VatUandingkam,  416 

13.  It  is  a  general  rule  in  the  construction  of 
remedial  statutes,  that  the  time  within  which 
an  act  is  to  be  done  is  not  to  be  treated  as 
essential,  unless  it  is  made  so  by  the  act  in 
express  terms.  Ibid. 

14.  The  rules  of  construction  applicable  to  le- 
gblation  on  subjects  in  which  the  people  at ' 
Urge  are  interested,  are  essentially  different 
from  those  which  Apply  to  private  grants,  to 
individuals  or  aitincial  persons,  of  powers 
and  privileges  conferred  to  be  exercised  with 
special  reference  to  their  own  advantage. 
The  former  are  to  be  expounded  liberally 
and  beneficially,  to  effectuate  the  purposes 
for  which  they  were  created ;  the  latter  are 
to  be  construed  strictly  as  against  the  gran- 
tees. Ibid. 

15.  An  act  of  the  legislature  authorized  the 
bringing  of  suit  in  me  name  of  the  state  on 
the  relation  of  an  administrator  de  bonis  non, 
upon  the  bond  of  his  predecessor,  for  a 
breach  of  duty,  though  me  bond  was  exe- 
cuted before  t^io  passage  of  the  act.  Held, 
that  the  act  was  valid. — Graham  et  al,  v.  The 
State,  470 

16.  It  is  the  duty  of  the  Courts,  under  the  con- 
stitution, to  determine,  whenever  the  ques- 
tion arises,  whether  the  subject  of  a  statutory 
provision  is  property  included  in  the  title  of 
the  act  of  which  ft  is  part. — Tlte  Indiana 
Central  Railway  Co.  v.  Potte  et  al.,  681 

17.  It  is  necessary,  under  s.  19  of  art.  4  of  the 
constitution,  that  every  statute  shall  have  a 
title ;  that  the  title  shall  designate  a  single 
subject  for  the  act;  and  that  such  subject 
shall  foe  reasonably  particular  and  not  too 
general.  Ibid. 

18.  As  a  general  rule,  the  title  of  an  act  should 
not  express  the  end,  object  or  purpose  to  be 
accomplished,  but  rather  tlie  means  by  which 
such  end,  &c.,  is  to  be  accomplished.     Dnd, 


19.  In  (he  adoption  of  s.  19  of  art.  4  of  the 
constitution,  two  purposes  were  had  in  view : 
1 .  To  have  the  title  indicate  the  subject-mat- 
ter of  the  act,  and  2.  To  promote  the  codi- 
fication of  the  statutes.  Rid. 

20.  Under  the  constitution  the  criminal  and 
dyU  codes  should  be  distinguished  by  dis- 
tinct titles.  Rnd. 

STAY  OF  EXECUTION. 

1.  None  of  the  provisions  of  the  act  approved 
Fdruary  24, 1840,  entitled  "  an  act  to  amend 
an  act  subjecting  real  and  personal  estate  to 
execution,  approved  February  A,  1838,"  ap- 
ply to  judgments  rendered  between  the  24th 
of  February  and  4th  of  March,  1840.— Afon<- 
ffomery  et  A.  v.  Piereon,  97 

2.  Judgments  rendered  between  the  24th  of 
February  and  4th  of  March,  1840,  were  re- 
pleviabfe  under  the  statute  of  1838  only. 

Ibid. 

3.  A.  having  recovered  a  judgment  against  B., 
in  the  Circuit  Court,  on  the  25th  of  Febru- 
ary, 1840,  C.  on  the  12th  of  March,  1840, 
appeared  before  the  clerk,  and  executed  a 
writing  onder  seal,  on  the  order-book,  by 
whichlie  acknowledged  himself  security  for 
the  payment  of  the  judgment  debt,  interest 
and  costs  accrued,  accruing  and  to  accme 
within  twelve  months  from  and  after  the  Ist 
of  March,  1840. 

Held,  that  the  writing  was  not  a  recogni- 
zance of  replevin  bail,  under  the  B.  S.  1838. 

Held,  also,  that  the  circumstance  that  B. 
did  not  object  to  the  terms  of  the  entry,  and 
that  he  submitted  to  a  stay  of  execution  un- 
til the  expiration  of  a  year  from  March  1, 
1840,  was  unimportant.  Ibid. 

4.  An  entr^,  to  operate  as  a  valid  recognizonoe 
of  replevin  bau,  must  show  ui)on  its  face 
that  it  LB  such.  Ibid. 

STREETS  AND  ALLEYS. 
See  Dedication. 

1.  Section  54,  p.  332,  R.  S.  1843,  which  pro- 
vided that  every  public  highway  already  l^^d 
out,  or  which  might  thereafter  be  laid  out, 
and  which  should  not  be  opened  and  worked 
within  six  years  from  the  time  of  its  being 
so  laid  out,  should  cease  to  be  a  highway  for 
any  purpose  whatever,  did  not  apply  to  the 
streets  or  alleys  of  a  town  or  city. — The 
Common  Council  of  Indianapolie  v.  Croas,  9 

2.  Section  2  of  the  act  of  1818  "  for  recording 
town  plats,"  (R.  S.  1831,  p.  530,)  was  aj>- 
plicable  to  dedications  of  streets.  Ibid. 

3.  Under  that  section,  real  estate  dedicated  for 
a  street  or  alley,  could  not  be  reclaimed  by 
the  donor,  without  the  consent  of  the  own- 
en  of  the  property  adjoining  such  street  or 
aUey.  Ibid. 

4.  The  laying  out  of  an  addition  to  a  town, 
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recording  the  plat,  aad  aelUiig  lota  with  ref- ' 
ereooe  to  the  adjoining  streeta  and  alleji,  j 
ll^ye  to  the  proprictori  of  such  lota  a  priTale  i 
right  in  aaco  streets  or  alleys,  distinct  from  ' 
the  claim  of  the  pablic,  which  even  the  legis-  ■ 
latnre  can  not  take  away,  unless  to  ^pro-  j 
priate  snch  streets  or  alleys  to  a  public  use.    • 

Ibid,  I 

5.  Erery  street  is  a  highway,  bat  erery  high- 1 
way  is  not  a  street  iSd.  > 

6.  The  dedications  contemplated  in  section  S  ; 
of  the  act  of  1818,  entitled  *' an  act  for  re- 
cording town  plats/'  Apply  to  and  include 
stret'te. — Haynet  ei  al.  t.  iiuntuu,  38 

7.  Under  the  constitution  of  1816,  tiie  legisla- 
ture had  power  to  vacate  roads,  streets,  &c., 
and  of  the  propriety  of  their  doing  so,  they 
wore  the  exclusire  judges,  so  far  as  their  acts  | 
might  aflfect  the  duzens  of  the  state  at  large ;  | 
but  they  had  no  snch  power,  where  their  ac- 1 
tion  would  take  away  a  priyate  right    Ibid. 

8.  The  right  of  the  owner  of  a  town  lot  abut- 
ting upon  a  street,  to  use  the  street,  is  as 
much  nroperty  as  the  lot  itself,  and  the  legis- 
lature has  aa  little  power  to  take  away  one 
as  the  other.  Ibid, 

9.  After  the  dedication  of  a  street  and  the  ac- 
quisition of  priyate  rights  with  reference  to 
it,  the  law  considers  it  in  the  nature  of  an 
estoppel  in  pw,  which  precludes  the  origmal 
owner  from  revoking  the  dedication.      Ibid. 

10.  Besides  the  right  which  the  public  have  of 
passage  over  a  street  in  a  town  or  ci^,  there 
is  a  private  right  which  passes  to  the  pur- 
chaser of  a  lot  upon  the  street,  and  as  ap- 
purtenant to  h,  which  he  holds  by  implied 
covenant  that  the  street  in  front  of  his  lot 
shall  forever  be  kept  open  to  its  full  width. 

Ibid, 

tl.  In  a  suit  by  the  owner  for  the  invasion  of 
snch  right,  where  the  fact  of  the  invasion  is 
established,  the  plaintiff  is  necessarily  enti- 
tled to  nominal  damages,  at  least         Ibid, 

12.  A  city  ordinance  authorized  the  construc- 
tion of  a  railroad  on  either  of  two  streets, 
through  the  corporate  limits,  under  suitable 
restrictions  as  to  grade,  &c.,  to  be  regulated 
thereafter. 

Held,  that  the  ordinance  authorixed  the 
railroad  company  (so  &r  as  the  city  had 
power  to  do  so)  to  run  the  road  along  the 
street,  but  not  to  obstruct  the  street  to  the 
iiyury  of  adjoining  proprietors. 

Beid,  also,  that  the  road  was  to  be  con- 
structed on  the  gnuie  of  the  street  substan- 
tially as  it  then  existed,  unless  an  alteration 
was  made  (if  the  dtv  had  the  power  to  make 
it)  by  a  proper  municipal  regulation. — Taie 
V.  The  Ohio,  ^.,  BaUroad  Co.,  479 

13.  The  proper  anthoritiefl  of  a  city  may  an-  j 
thorizc  the  construction  of  a  raihroad  track  i 
on  a  street,  at  the  grade  of  such  street  Ibid.  I 


14.  Besides  the  rightof  way  whidi  die  public 
have  in  a  street,  there  is  a  private  right  which 
passes  to  a  purchaser  of  a  lot  upon  uie  street, 
as  appurtenant  to  it,  which  he  holds  by  an 
implied  covenant  that  the  street  in  front  of 
his  lot  shall  forever  be  kept  open  for  his  en- 
joyment ;  and  for  any  obstruction  thereof,  to 
the  owner's  injury,  he  may  maintain  an  ac- 
tion. lUd. 

15.  The  right  which  the  owner  of  a  lot  has  to 
the  enjoyment  of  an  adjoining  street,  is  part 
of  hu  property,  and  can  only  be  taken  for 
public  use,  on  just  compensation  being  made, 
pursuant  to  the  constitution.  Ibid, 

SUBSCRIPTION. 

iSSee  AonrcT,  4.  Evidbhcb,  16.  Plbai>- 
INO,  31  to  34.  Bailboad  Compaxt,  2, 
4,5. 

1.  Suit  upon  a  subscription  to  a  turnpike  com- 
pany, to  recover  instalments.  It  was  object- 
ed that  notice  of  the  meeting  for  the  election 
of  directors  was  not  proved,  but  it  appeared 
that  the  defendants  were  present  bv  their 
proxy  and  voted  at  the  election.  H^,  that 
the  objection  was  unimportant— hA>fia  H  al. 
V.  The  MiUon,  ^.,  Turnpike  Co.,  547 

9.  A  subscription  of  stock  to  tiie  amount  of 
1,900  dollars,  was  made  by  three  persons 
jointly  to  a  turnpike  company.  They  affcer- 
wards,  without  tne  assent  of  the  company, 
procured  their  names  to  be  put  down  as  sep- 
arate subscribers  of  400  dollars  each,  upon 
the  copy  of  the  articles  which  was  reooitled 
in  the  recorder's  office.  In  a  suit  against 
them  jointly  for  instalments  due  upon  the 
subscription  of  1,900  dollars,  a  copy  of  the 
articles  as  recorded  in  tlie  recorder's  office, 
was  produced  in  evidence,  but  the  £ftcts  above 
stated  were  shown  by  parol  evidence.  Held, 
that  the  defendants  were  jointly  liable.  Ibid. 

SUMMONS. 
See  PnocBSS. 

SUPREME  COURT. 

1.  Questions  arising  in  the  record  were  treated 
as  waived  by  not  being  noticed  by  connael, 
under  a  rule  of  the  Court  —  Scearee  r. 
Scearce,  S86 

9.  When  a  point  of  law  is  reserved  for  the  de- 
cision of  tne  Supreme  Court,  the  record  most 
show  that  it  contains  all  the  evidence  relat- 
ing to  the  point. — Starry  v.  Winning,      31 1 

SURETY. 
See  Bakksuptct,  9.    Bill  of  Exchaxgb, 

4,  5.      GUABDIAK. 

SURVIVORSHIP. 
See  Action,  9.    Sbductioh,  9. 
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TAX  TITLE. 
Sw  Adtsbss  PosBxsiioir.    PLBij>nro,  44. 

YXKDOR  AUD  PUROHASSB,  4. 

TENDER. 
See  YsNDOR  ahd  Pubobassb,  19. 

TIME. 

See  Promibsoxt  Kotx,  4.  Sfbcitio  Pbb- 
FOBXAiroB,  9.    Statutbs,  18. 

The  19th  diruion  of  s.  19  of  c  69,  B.  S.  1848, 
oontimied  in  force  the  actof  JbnMayv9, 1818, 
adopting  the  common  Uw  of  Enaland  and 
the  acts  of  parliament  made  in  aid  of  it  pri- 
or to  the  fborth  year  of  Jamee  I.,  hj  Tirtae 
of  which  the  enactment  of  91  H.  S,  that  the 
98th  and  99th  of  Febnuay  are  to  be  counted 
M  one  dar.  became  die  law  in  this  state. — 
Craft  T.  I%e  StaU  Bank,  919 


TITLE  BOND. 
See  YxxDOB  Ajn>  Pubchabbb,  1, 9, 19. 

TITLE  OP  ACTS. 
See  HioHWAT,  14.    SrATUTBa,  16  to  90. 

TOWNS. 
See  Stbbbts  amd  Aixbts. 

TBESPASS. 

Sse  AviXALS,  DOMBSTia  POBCIBLB  EVTBT 
JLBD  DbTAIHBB,  9. 

To  an  action  of  trespass  for  breaking  a  dose, 
it  is  no  answer  that  after  the  nnlaiml  entry 
the  defendant  had  erected  Talnable  buildings 
thereon^— -ffi^nes  et  al.  ▼.  Thomae,  88 

TBUST. 

1.  Parol  eridenoe  to  establish  a  resnlting  trust 
must  be  recehred  with  great  caution.— Fous- 
leretoLr.Jmieeetal,,  977 

9.  BiU  by  A.  and  tiie  hehns  of  B.  against  C's 
heirs,  to  enforce  a  resnltiiig  trust.  The  bill 
was  filed  In /tify,  1841.  The  ihcts  were  as 
follows :  C.  bemg  about  to  proceed  upon  a 
journey  to  enter  lands,  his  mother  placed  in 
his  hands  100  dollars,  directing  him  to  pur- 
chase tfaerawitii  a  tract  of  land  for  her  sons 
^.  andB.  With  this  and  money  of  his  own, 
C.  entered  sereral  tracts,  taking  the  titles  in 
his  own  name.  He  died  In  1885.  A.  was 
a  minor  until  near  that  time,  aood  B.  nntO 
sometime  afterward  in  1885.  il.andB.had 
fteqnentiy  claimed  of  C,  in  his  lifetime,  their 
ihaie  of  the  land,  Ac.  It  was  not  shown 
that  six  years  had  elapsed  after  A.  attained 
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to  his  minority,  befon  the  biU  was  filed,  and 
It  was  shown  that  B.  arrived  at  age  within 
that  time. 

BM,  that  the  receipt  of  the  money  from 
tibe  mother  by  C,  with  the  directions  giren, 
and  the  subsequent  purchase  of  the  land  by 
C.  in  his  own  name,  created  a  resulting  trust 
in  foyor  of  A,  and  B, 

MM,  also,  that  A.,  baring  imptoperiy 
taken  all  the  titles  in  his  own  name,  neither 
he  nor  his  heirs  could  object  that  the  sulject 
of  the  trust  was  uncertain. 

Bdd,  also,  that,  as  in  the  case  of  the  con- 
fusion of  goods,  C.*e  heirs  must  sufi^  the 
inconvenienoes  in  ascertaining  the  Umd  to 
which  A,  and  B,  were  entitled,  growing  out 
of  the  fraudulent  conduct  of  C. 

BM,  also,  that  A.  and  the  heirs  ofB.  were 
not  baned  of  the  relief  sought  by  li^tfs  of 
time.  Und. 

8.  Money  placed  in  tiie  hands  of  one  for  the 
benefit  of  another,  by  a  third  penon,  may 
be  recorered  in  equity  by  the  eeetui  que  truat. 

Rid. 

4,  A  resulting  or  Implied  trust  need  not  be  In 
writing,  but  may  oe  proved  by  parol,  even 
against  the  fooe  of  the  deed  or  the  answer  of 
tiie  trustee. — Inrin  et  al.  r.  Tvere,  808 

5.  A,  and  wife,  by  an  instnunent  in  writing, 
assigned  a  money  demand  to  B.,  and  em- 
powered him  to  collect  the  same  for  his  own 
use.  They  also  couTcyed  to  him  a  tract  of 
land  in  fee.  B,  collected  the  demand,  and 
sold  the  land  and  receired  the  purchase-mo- 
ney. The  assignment  and  deed  were  both 
executed  and  aelirered  to  B.  with  the  ex- 
press oral  condition  that  he  should  collect 
said  demand,  and  dispose  of  said  real  estate, 
and  hold  the  proceeds  in  trust  for  the  helm 
of  il.  and  wife.  There  was  no  firand.  Hdd, 
(under  the  B.  8. 1831,)  that  a  resulting  trust 
did  not  arise  in  feror  of  said  heirs.       Ibid^ 

8.  If  a  party  who  sets  up  a  resulting  trust  has 
paid  no  money,  he  can  not  show,  by  parol 
eTidence,  that  tiie  pnrdiase  was  for  his  ben- 
efit, aid. 

u. 

UNDEBTASmO. 
See  Attaohmbht,  1. 

U8UBT. 

1.  Assunqwit  by  A,  and  B.  against  C,  upon  a 
written  agreement  made  in  1840,  whereby 
a  agreed  tiiat  if  A,  and  B.  would  dday  the 
ooUMtion  by  execution  of  certain  judgments 
rendered  in  the  Marion  Circuit  Court,  on, 
&c.,  for  a  term  specified,  he  would  pay  to  A. 
and  B.,  in  addition  to  the  legal  rate  of  inter- 
est  upon  the  judgments,  four  per  cent,  per  an 
num  thereon  tiUpaid,  and  also  the  amount 
of  exchange,  at  tiie  time  of  payment  be- 
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tWMn  hdkmapeKt  tad  PhShMphia,  on  the  i 
amoimt  of  the  jndgineiiti  and  inlerett.  The  i 
dedftmtioii  alleged  that  the  agreement  wai 
inade  fai  Marion  county,  in  tms  state. 

Hdd,  tha*  the  agfreement  was  for  the  foi^ 
bearanoe  cX  moner. 

HM,  abo,  tfiat  if  the  parties  did  not  in- 
tend to  TiolMe  the  statnte  prohibiting  utsorj, 
there  irae  no  nmrf  in  tiie  transaction. 

AM,  also,  that  as  the  amement  was  made 
In  Mcaiom  county ,  and  the  judgments  were  I 
rendered  in  the  Marwn  Circuit  Court,  the 
presumption  was,  the  contrary  not  i4>pear- 
ing.  tiiat  the  parties  reside  in  tiiat  county. 

jUM,  therefore,  that  the  stipulation  in  re- 
tard to  exchange,  must  be  presumed  to  haye 
been  intended  merely  to  cover  illegal  inter- 
•st,  and,  hence,  that  tiie  agreement  was  usn- 
rlons.-nS«tor  sf  a/.  ▼.  ShmU,  199 

S.  A  note  was  given  in  Monk,  IMS,  drawing 
eight  per  cent  interest,  in  substitution  for  a 
fonner  note.  Held,ihtit  the  note  was  usu- 
fiou8.--CbUineNi  t.  RhotU,  161 

3.  An  agreement  to  receire  the  rents  and  pro- 
llts  of  land  for  a  tenn  of  yean,  for  the  use 
of  money.  wiU  not  be  held  usurious  from  the 
foct  merelT  that  the  rents  and  profits  are 
shown  to  huTe  been  of  greater  Taloe  than 
six  per  cent  per  annum  on  the  sum  bor- 
lowed. — CVtMS  T.  Bqmer  et  al.,  359 

4.  To  render  the  agreement  usurious,  it  must 
appear  that  there  was  an  intention  to  erade 
the  statute.  Ibid, 


5.  At  the  common  law  a  contract  tainted  with 
usttxy  was  Toid.— i^^aa  T.  VanUmdingham, 

416 

6.  The  act  extending  the  charter  of  the  Bank 
of  nimoii,  anthomed  interest  to  be  taken 
upon  loans  for  six  months  or  under,  at  the 
rate  of  6  per  cent  per  annum,  and  upon 
loans  for  a  longer  period  than  six  months, 
at  the  rate  of  8  per  cent  per  annum.  There 
was  also  an  act  of  the  legislature  of  that ' 
state  adopting  the  common  law.  The  de- 
fondant  executed  to  the  bank  a  note  for 
9,000  dollars,  payable  six  months  alter  date, 
with  a  stipulation  for  the  payment  of  inter- 
est at  the  rate  of  8  per  cent  per  anilum  after 
maturity.  Held,  that  the  contract  was  not 
usurious.  Ibid, 

7.  A.  gave  a  note  and  mortga^  to  B,,  in  1841, 
for  a  loan,  at  10  per  cent  mterest  About 
a  third  of  the  sum  consisted  of  notes  which 
B.  held  on  A.'§  brother,  and  whidi  A.  ac- 
cepted as  cash.  The  brother  was  insolrent, 
but  A,  knew  his  circumstances  better  than 
B.,  and  had  neyer  returned  or  accounted  for 
tiie  notes  to  B.  A.  was  embarrassed  when 
he  borrowed  the  money,  but  net  tfuough  any 
dealmgs  with  or  agency  of  B.  Inasuitfor 
foreclosure,  ^eU,  mat  mere  was  no  usury.-^ 
Th^lorr.Huff,  680 
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VACANCY  IN  OFFICE. 
See  CoHSTiTUTioirAL  Law,  13  to  15, 99, 94. 
Omcs,  9. 

YABIANCE. 

5BeIn>iOT]EBirT,3.  Ihtokhatxov.S.  Plba]>- 
»o,  8. 

VENDOB  AND  PUBCHASEB. 
See    Advbivb    PosBnasioir.      Bonin>AXT. 

ChAUCBKT,     7.      CoNSIBSnATIOH.       COK- 

BTiTUTiORAi.  Law,  8.  CoiTysTAircs. 
Costs,  4.  CovBKAirT.  Estopfbl,  1,  9. 
Fbauds,  Statutu  op,  4.  Ihtaht,  4  to  8. 
MoETOAon,  6, 7.  SHXxirF's  Sai.b.  Px£ai>- 
nro,  40, 49. 

1.  The  obli^r  of  a  bond  for  the  conyeyance 
of  land,  stipulated  that  on  payment  of  the 
last  instalment  of  the  purdsase-money,  he 
would,  on  request,  &c,  conyey  the  land  to 
the  obligee,  ''by  a  good  and  indefeasible  in- 
heritance in  foe  simple." 

Held,  that  on  sucm  payment  and  request, 
die  obligee  was  entided  to  a  deed  with  fUl 
coyenants. 

Held,  also,  that  tfie  obligee  could  enforce 
a  specific  performance  of  the  contract,  not- 
witostandmg  die  obligor  miffat,  upon  the  ex- 
ecution of  toe  deed,  be  liaue  to  an  action 
for  a  breach  of  coyenant,  br  reaeon  of  an 
existing  incumbnmce,  shonla  the  oUigee  be 
distnrbed  in  his  possession.— JUm  y.  Bar- 
hy,  69 

9.  A,,  hi  1850,  bound  himself  by  tide^nd  to 
B.,  to  conyey  to  him  certain  town  lots  by  a 
good  and  sufficient  wairanty  deed,  on  the 
payment  of  the  first  instalment  of  the  pur- 
chase-money, &c  Before  the  bond  was  exe- 
cuted, an  agent  of  A.,  widiout  his  know- 
ledge, had  sold  one  of  the  lots  to  C.  In  a 
suit  by  B,  against  A.,  for  specific  peifoim- 
ance— 

Held,  that  A,  could  not  be  compelled  to 
execute  to  B.  a  deed  for  the  lot  which  had 
dius  been  sold  by  A.'e  agent 

Held,  also,  diat  B.  had  die  option  to  take 
a  conyeyance  of  the  lots  to  wmdi  A,  could 
not  make  him  atide,  and  haye  an  abatement 
of  the  purchase-mooey  as  to  the  one  sold  to 
C, ;  or  to  abandon  die  contract  altogedier. 

Held,  also,  diat  it  was  requisite,  under  the 
bond,  that  die  deed  firom  A.  to  B.  should 
contain  a  relinquishment  of  A,'m  wifo's  dow- 
er, and  that,  in  the  decree  for  specific  per- 
formance, it  should  haye  been  proyUed  that 
her  dower  should  thus  be  relinquished,  and 
that,  ui  the  eyent  of  her  reAisal,  diere  should 
be  a  proper  abatement  of  die  purchase  mo- 
ney .— Winifate  r.  Hamillm  et  al,  73 

3.  The  purchaser  of  real  estate  under  a  void 
judicial  sale,  must,  in  a  proceeding  to  reco- 
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Ter  back  like  pnrGhase-money  with  interest, 
aoconnt  for  the  rents  and  profits  reoeiyed  by 
him  while  in  possession  of  the  premises. — 
Taylor  et  cd.  y.  Conner  et  al,,  115 

4.  A.  purchased  certain  land  at  a  sale  for  taxes, 
which  was  described  in  the  deed  executed  to 
him  by  the  auditor  as  "  seyenty-six  acres  of 
land,  bein^  a  part  of  the  south-east  quarter 
of,"  &c,,  giying  the  township  and  range,  and 
also  the  coun^  and  state  wherein  the  same 
was  situate.  A.  afterward  conyeyed  the 
same  land  to  B.,  by  the  same  description, 
identifying  it,  also,  as  the  piece  sold  to  faSm 
by  the  auditor,  &c.  The  statute  proyides 
that  when  less  than  the  whole  of  a  tract  is 
sold  for  taxes,  the  quantity  sold  shall  be  laid 
off  in  a  square  form,  in  the  north-west  cor- 
ner of  the  tract  Hdd,  that  the  deed  of  B, 
Buificientiy  identified  the  land. — Major  y. 
Brush,  232 

5.  A  party  who  has  purchased  land  and  re- 
ceiyed  a  conyeyance  with  a  full  Imowledge 
of  the  focts  relating  to  the  sufficiency  of  the 
title,  can  not  afterro^d,  no  fraud  haymg  been 
practised,  nor  misrepresentation  made,  main- 
tain assumpsit  to  recoyer  back  the  purchase- 
money,  by  reason  of  a  defect  in  the  title. 

6.  If  a  tract  of  land  be  sold  with  a  representa- 
tion that  it  contains  a  certain  number  of 
acres,  and  there  be  a  deficiency  in  Quantity, 
the  yendor,  if  he  prefers  to  retain  tne  land, 
and  to  set  up  the  misrepresentation  in  reduc- 
tion of  the  price,  is  entitied  to  an  abatement 
of  the  purchase-money  for  so  much  onl^  as 
the  quantity  faUs  short  of  the  representation. 
^Cox  y.  Reynolds,  267 

7.  If  the  yendor  falsely  represent  that  the  tract 
contains  a  particular  parcel  of  land — ^which 
is  of  no  yalue  except  for  the  site  of  a  mill- 
dam — the  yendee  would  seem  to  be  entitied 
to  no  greater  abatement  of  the  purchase- 
money  than  the  cost  of  procuring  it.     Ibid, 

8.  In  a  suit  by  the  yendor  to  recoyer  one  of 
seyeral  instalments  of  purchase-money,  if 
the  purchaser,  by  reason  of  fidse  representar 
tions  of  the  yendor,  is  entitled  to  an  abate- 
ment, though  to  an  amount  less  than  subse- 
quent instahnents,  it  is  his  right  to  haye  that 
abatement  made  iu  such  suit.  Ibid. 

9.  A,  died  intestate,  seized  of  seyeral  tracts  of 
land.  His  widow  was  also  the  owner,  in  her 
own  right,  by  inheritance  from  B.,  of  a  tract 
of  land  adjoining  A,*8,  C  being  about  to 
purchase  the  interests  of  seyeral  of  AJs  heirs, 
and  supposing  A.  to  haye  been  the  owner  of 
said  tract  belonging  to  his  widow,  but  a 
question  haying  arisen  in  regard  to  the  ^t 
at  the  time  of  the  execution  of  the  conyey- 
ance, the  widow  assured  C.  that  the  tract  so 
owned  by  herself  was  parcel  of  the  lands  left 
by  A.,  and  C  accordingly  receiyed  a  con- 
yeyance from  said  heirs  of  A,,  describing  the 


piemisos  conyeyed  as  their  interests  "in  the 
land  owned  by  A.  at  the  time  of  his  death." 

EM,  that  the  widow,  eyen  though  she 
miffht  haye'been  ignorant  of  her  legal  rights 
in  tiie  land  inherited  from  B.,  was  estopped ' 
from  afterward  asserting  her  title  therem  as 
to  so  much  thereof  as  would  haye  passed  to 
C  by  the  conyeyance,  had  the  same  been 
parcel  of  the  lands  left  by  A. 

Held,  also,  that  the  drcumstanoe  that  the 
ret)resentations  of  the  widow  were  not  in 
writing,  was  of  no  importance.— Bomes  y. 
McKay  a  ux.,  901 

10.  In  a  proceeding  in  chancery  for  nartition, 
trustees  were  appointed  to  make  ssiie  of  the 
land.  A,,  one  of  the  trustees,  haying  him- 
self purchased  a  part,  induced  B.  to  haye 
his  name  inserted  in  the  certificate  as  the 
[>urchascr,  as  a  means  of  transmitting  the 
tide  to  A.  Afterwards  B.  assigned  the  cer- 
tificate to  A,,  who,  it  seemed  from  the  eyi- 
dence,  had  jwid  the  first  instalment  of  the 
purchase-money,  and  the  taxes.  The  certifi- 
cate giyen  by  the  trustees  to  B. .  stipuli^ed 
that  on  payment,  &c.,  they  or  thehr  succes- 
sors would  conyey  the  land,  by  deed  in  fee, 
with  coyenant  of  general  warranty;  but  it 
also  showed  that  they  were  acting  under  the 
authority  of  the  Court,  and  that  tiie  sale  was 
subject  to  confirmation.  It  did  not  appear 
that  any  fraud  had  been  practised  on  B.  The 
wiyes  of  certain  of  the  defendants  whose  in- 
terests in  the  land  had  been  sold,  had  an  in- 
choate dower  therein  when  the  sale  was  made, 
but  they  had  released  it  to  the  trustees,  in 
order  to  perfect  the  titie,  before  this  suit, 
which  was  by  B.,  for  rescission,  &c.,  wa«« 
brought,  and  before  the  purchase-money  had 
been  paid. 

Held,  that  B.  could  not  allege,  as  aground 
of  rescission,  that  the  purchase  by  A.,  he  be- 
ing a  trustee,  was  inyalid. 

Jidd,  also,  tiiat  tiie  stipulation  concerning 
the  coyenant  of  warranty,  if  not  wholly  yoid, 
amounted  to  nothing  more  than  a  personal 
undertaking  on  the  part  of  the  trustees,  and 
did  not  aflSct  the  yalidity  of  the  sales,  nor 
bind  their  successors  to  make  warranty  deeds. 

Hdd,  also,  that  B.,  after  the  assignment 
of  the  certificate,  had  no  such  interest  as 
could  entitle  him  to  maintain  a  bill  for  re- 
scission. 

Heldf  also,  that  B.  had  no  claim  to  reco- 
yer said  instalment  of  purchase-money  and 
taxes  paid.— Brodbenna^  et  al.  y.  Datpson, 

d83 

11.  A  misrepresentation  by  the  yendor,  attiie 
treaty  for  a  sale,  of  the  quantity  in  the  tract 
to  be  conyeyed,  will  not  oind  him,  unless  it 
appears  that  the  yendee  purchased  on  the 
strength  of  the  representation. — Morgan  y. 
Snapp,  537 

12.  If  il.  execute  a  bond  to  B.,  conditioned  for 
the  conyeyance  of  land  on  a  day  spedfied» 
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bat  do  not  tender  tfie  conveyance  until  after 
the  day  has  expired,  or  show  some  legal  ex- 
cuse for  the  omission,  he  can  not  afterward 
mamtain  an  action  at  law  upon  a  note  giTcn 
for  the  pnrchase-money,  though  before  snit 
he  had  tendered  the  oonyeyanee.— Hbmkm 
T.  GUeUon,  561 

VENUE. 

1.  If  the  affidayit  for  a  change  of  venae,  in  a 
ciril  caose,  is  in  sabstantial  conformity  to 
the  statate,  the  daty  of  the  Court  to  gruit  it 
is  imperatiye.  Connter  affidavits  are  not 
admissible ;  nor  can  the  personal  knowledge 
of  the  jadge  in  relation  to  the  facts  sworn 
to,  be  allowed  to  affect  the  application. — 
Witter  et  al.  v.  Taylor,  110 

2.  An  affidavit,  before  a  judge  of  Common 
Pleafi,  for  a  change  of  venue,  alle^  as  the 
eround  of  the  application,  that  the  judge  had 
been  engaged  as  counsel  for  the  adverse  par- 
ty, &c.,  without  alleging,  in  the  words  of  the 
statute,  that  the  engagement  was  "  prior  to 
his  election  as  iudge,^'  &c.  Edd^  notwith- 
standing, that  toe  Affidavit  was  sufficient. 

Rid. 

3.  An  application  for  a  change  of  venae,  in  a 
criminal  cause,  on  account  of  excitement  or 
prejudice  against  the  prisoner,  is,  by  the  B. 
8. 1852,  addressed  to  the  discretion  of  the 
Cowc^^Hubbard  v.  The  State,  160 


YERDICT. 
See  Crimikal  Law,  S.    Rxplxvik,  S. 

1.  Indictment  for  murder.  The  verdict  found 
the  defendant  guilty  of  manslaughter,  with- 
out addiiw  the  words  ''  as  charged  in  the  in- 
dictment." Hddf  that  there  was  nothing  in 
the  objection.— i^vans  v.  The  SuOe,         271 

2.  Illegal  proof  of  what  need  not  have  been 
proved  at  all,  will  not  vitiate  a  verdict. — Bea- 
glet  V.  Sefton,  496 

3.  Under  the  R.  S.  1852,  the  jiuy,  unless  other- 
wise directed  by  the  Court,  may,  in  their  dis- 
cretion, find  a  general  or  special  verdict. — 
Bird  et  al.  v.  Lamue,  615 

4.  It  is  the  duty  of  the  Court,  by  the  B.  8. 
1852,  at  the  request  of  either  party,  to  re- 
quire the  jury  to  pve  a  special  verdict  npon 
all  or  any  of  the  issues.  Ibid. 

5.  By  a  special  verdict  ni>on  an  issue  is  meant, 
not  a  finding  upon  an  isolated  fact,  tending 
to  support  or  defeat  an  issue,  but  a  finding 
npon  an  issue  arising  upon  a  cause  of  action 
in  the  com])laint  and  a  denial  of  it  in  the  an- 
swer, or  npon  a  defence  set  up  in  the  an- 
swer put  in  issue  by  the  reply.  Ibid. 

•6.  A  party  may  demand  that  if  the  jury  find 
a  general  verdict,  they  shall  also  be  required 
to  find  specially  upon  particular  questions 
of  fact,  to  be  stated  in  writing;  but  the  jury 


seed  not  respond  to  sadi  qoeaCioiH,  wilfiw 
they  elect  to  find  a  general  vctdict  Ibid. 
.  A  verdict  will  not  be  set  aside  as  being  oon- 
tnuT  to  the  evidence,  when  the  evidcBoe  is 
eonfllctfaig.— MZSkoOui  v.  Jmm,  715 


W. 

WABASH  AKD  EBIE  CANAL. 

1.  The  act  transferring  the  WaAoA  md  Erie 
Canal  to  trustees,  for  the  benefit  of  the  cre- 
ditors of  the  state,  and  die  act  of  Jamttarj 
27, 1847,  snpidementary  diereto,  do  not  len- 
der it  imperative  upon  the  Uosteea  to  con- 
Btnict  side-cuts;  nor  make  it  the  duty  of  the 
trustees  to  reconstruct  anj  part  of  t£e  canal 
which  was  completed  by  the  state,  in  order 
to  enlarge  the  snpplv  of  water. — T%e  Tna^ 
tees  of  the  W.  and  E.'Canal  v.  Tke  State,  180 

2.  While  the  Wabash  and  Erie  Canai  belonged 
to  the  state,  tiie  state  was  exem^,  b  j  viztne 
of  her  sovereignty,  from  any  snit  bj  reason 
of  its  mismanagement;  bat  to  effiscc  a  great 
object,  namely,  the  relief  of  the  people  from 
a  laree  part  of  the  pul^c  debt,  she  has  tnms- 
fiNTed  h«r  property  in  die  canal  to  a  corpo- 
ration cresied  by  herself,  to-wit,  the  board 
of  trnstees  of  said  canal.  In  wfaidi  corpora- 
tion, by  virtue  of  the  act  of  transfer,  she  has 
become  an  associate  with  her  creditors. — 
Moore  V.  1^  Tnuteee  of  the  W.andE.  Oi- 
nal,  462 

3.  The  drcumstance  that  the  board  of  trasteet 
of  the  Wabash  and  Erie  Canal  were  created 
a  corporation  by  the  state,  and  that  the  state 
is  a  member  of  the  corporation^  does  not 
protect  the  corporation  against  soits  and 
their  incidents.  Ibid. 

4.  The  state  has  communicated  none  of  its 
privileges  or  prerogatives  to  the  board  of 
trnstees  of  the  Wabash  and  Erie  Qmal,  bat 
has  placed  that  corporatioa  on  the  same 
level  as  that  of  other  corporate  bodies.  Ibid. 

5.  The  board  of  trustees  of  die  Wabash  and 
Erie  Canal  are  not  liable  for  a  ihilare  or 
neglect  to  repair  the  canal,  at  the  suit  of  an 
incuvidual  who  grounds  his  action  alone  on 
such  feilure;  but  if  he  has  sostained  special 
damages,  not  common  to  all  otiiers,  he  mav 
bring  bis  action.  Ibid. 

6.  Complauit  against  the  board  of  trustees  of 
die  Wabash  and  Erie  Qmal,  alleging,  Im 
substance,  that  the  plaintiff  had  paid  the 
defendants  8,000  dollars,  in  consideration 
of  which  he  became  and  was  endtled  to 
navigate  said  canal  during  the  year  1854, 
and  for  which  it  became  and  was  the  daty 
of  the  defendants  to  put  and  keep  the  canal 
in  navigable  order;  yet  that  they  did  not 
put  and  had  not  kept  the  same  in  navjgaUe 
order,  &c.,  whereby  the  plaintifr,  aldioiigfa 
always  ready,  &c.,  could  not  and  did  not 
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nsrigate  the  CMial,  ahfaough  the  ddtadaoti 
had  recdyed  their  toll  as  aforesaid,  ftc 
Hddf  on  demvrrer,  that  the  complaint  con- 
tained a  good  canse  of  action.  Ibid, 

WAERANTT. 
See  CoTESJJXT,  I,  S. 

WIDOW. 
See  Down. 

1.  The  statute  of  1843  whidi  gave  to  the  wi- 
dow 150  dollars  oat  of  her  hosband's  estate, 
for  which  she  should  not  aoconnt,  was  meant 
as  a  provision  independent  of  dower,  or  of 
beqnosts  contained  m  the  inH.'^Cheek  et  al. 
T.  WiUan,  354 

2.  A,  died  the  owner  of  a  bnilding,  part  of 
which  was  used  for  a  dzy-coods  store,  and 
the  residue  for  a  dwelUng.  The  widow  con- 
tinued  in  the  dwelling,  and  the  heirs  leased 
the  store-room  to  B.  The  whole  bmlding 
having  afterward  been  set  off  to  the  widow 
for  her  dower,  she  brought  suit  against  B. 
for  the  rent  which  had  accrued  for  the  use 
of  the  store-room  before  her  dower  was  as- 
signed. Held,  that  the  suit  would  not  lie.— 
WUUammm  y.  Ath,  495 

WILL. 

1.  A  testator,  in  disposing  of  all  his  estate, 
after  directing  that  his  debts  should  be  col- 
lected, and  £at  after  paTing  his  indebted- 
ness, the  residue  should  oe  equally  divided 
among  his  dau^ten,  spedfying  them,  "gave 
and  Iwqueathed  unto  his  sons,^'  mentioning 
them  by  name,  all  his  real  estate,  consisting, 
&c.,  "to  be  equally  divided  between  tiiem  or 
their  heirs."  When  the  will  was  made.  A, 
and  B.,  two  of  the  testator's  sons  mentioned 
in  the  will,  were  dead,  and  the  testator  knew 
the  fact.  There  was  no  residuary  clause  in 
the  will  relating  to  the  realty.  Hdd,  that 
the  testator's  intention  was  to  give  to  the 
heirs,  being  in  this  case  the  children,  of  A, 
and  B.,  the  shares  that  would  have  gone  to 
their  fiuhers  respectively,  had  they  been 
living.— Tayiior  et  al.  v.  Conner  Hal.,       115 

8.  A.,  by  his  will,  devised  to  each  of  his  sons  a 
tract  of  land,  reservinga  life  estate  out  of 
one  tract  to  Ms  wife.  He  also  gave  specific 
and  pecuniary  legacies  to  his  two  daughters, 
with  a  residuary  clause  disposing  of  all  his 
property,  goods  and  chattels  that  might  re- 
main. The  fourth  clause  in  the  will  was  as 
follows:  "I  also  give  and  bequeath  unto 
mv  son"  B.  "the  south-east  quarter  of,"  &c. 
Eeld,  that  the  fee  in  the  land  last  named 
passed  to  B.^Pattieon  v.  Doe,  282 

3.  If,  upon  examining  an  entire  will,  the  in- 
tention to  pass  a  fee  is  apparent,  a  fee  will 
pass,  although  the  word  heurs  is  not  used. 

Sdd. 


WITNESS. 
See  Nbw  Trial,  5. 

1.  A.,  who  was  a  foreignBr,  unacquainted  with 
the  Enalith  langnace,  bdng  about  to  sue  B. 
for  a  debt»  eni^iged  C.  to  act  as  her  agent 
and  interpreter  in  stating  the  case  to  attor- 
ney, in  order  to  employ  them  to  brinff  the 
suit.  Suit  having  oeen  brought,  and  C. 
having  sworn  to  an  admission  made  to  him 
by  B.  of  his  indebtedness  to  A.,  B.  (having 
first  laid  the  proper  foundation  for  the  ques- 
tion) ofitBred  to  prove  by  said  attorneys  that 
C,  in  his  statement  of  the  case  to  them, 
had  said  that  he  had  never  heard  such  ad- 
mission. The  attorneys  having  declined  to 
answer  the  question,  kkd,  that  the  evidence 
was  inadmissible.— i£ias  v.  Block,  202 

2.  Action  by  judgment  creditors  against  the 
judgment  debtor,  and  his  srantees,  to  set 
asic^a  conveyance,  alleged  to  have  been 
made  to  definud  the  plaintiffis,  and  to  sub- 
ject the  land  to  the  payment  of  their  judg- 
ments. The  only  question  in  the  case  was 
whetiier  the  judgment  debtor  was  a  compe- 
tent witness  for  his  co-defendants,  the  al- 
leged fraudulent  grantees,  under  the  2  B. 
S.,  p.  97,  s.  302.  Held,  that  the  witness  was 
competent.— Jb^iMOfi  et  al.  v.  Cook  et  al.,  240 

3.  In  a  suit  against  a  railroad  company,  a 
stockholder  is  a  competent  witness  for  the 
company. — I%e  NeuhABxmy,  jr.,  Bailroad 
Co.  V.  GUlespy,  245 

4.  By  the  B.  8. 1852,  a  conviction  and  sen- 
tence of  a  person  for  a  crime  does  not  ren- 
der him  incompetent  as  a  witness. — Stocking 
T.  The  State,  826 

5.  In  ejectment,  a  tenant  in  possession,  when 
offered  as  a  witness  by  his  landlord,  was, 
under  the  former  pra<^ce,  incompetent. — 
Doer.  The  President  and  Trustees, i^.,    641 

6.  If  a  witness,  incompetent  to  testify  under 
t^e  former  practice,  was  erroneouslv  admit- 
ted, the  error  is  not  cured  by  the  met  that 
the  witness,  on  a  future  trial,  would  be  com- 
petent. Ibid. 

7.  Same  point  decided. — Lapreese  et  ux.  v. 
FaUs  et  al.,  692 

8.  The  Court  before  which  a  cause  is  being 
tried,  has  some  discretion  as  to  the  length  ot 
time  during  which  a  witness  shall  be  exam- 
ined; and  that  discretion  will  be  presumed 
to  have  been  properly  exerdsed  where  the 
record  does  not  show  that  it  was  abused. — 
MulholUn  V.  7^  State,  646 

9.  A  wife  is  incompetent  to  testify  in  any  civil 
proceeding  in  wnich  her  husband  is  a  party. 
—  Weikel  et  ux.  v.  Probaseo,  690 

10.  In  a  suit  in  chancery,  the  Court  may  take 
the  opinion  of  a  iury  as  to  any  of  the  facts 
in  controversy  .^iLapreew  et  ux.  v.  Falls  et 
al.,  692 
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U.  The  E.  8. 184S  did  not  aller  this  rule  of 
practice.  Ibid. 

12.  Suit  by  part  of  the  heirs  of  A,  affainrt  the 
heir  at  law  and  legatee  of  A.'s  adm&iiBtnitQr, 
for  an  aooonnt  of  the  administration,  Ac, 
cfaai]ging  that  the  administrator  had  fiuled 
to  aooonnt  for  the  assets  receired,  Ac.,  and 
had  not  made  final  settlement,  &c.,  and  that 
the  assets  exceeded  tiie  amount  of  the  debts, 
&c.  A,'b  widow  was  offered  as  a  witaess  to 
proTe  maladministration,  and  B.,  who  was 
a  creditor  of  tiie  estate,  was  also  oflered  as 
a  witness  to  prore  that  the  adnunistrator 
had  fiuled  to  aooonnt  for  assets  reoeiTed, 
Ac  Decree  for  the  plaintiffs  for  the  whole 
amount  of  the  deoastaoU  found. 

Hdd^  that  A*$  widow,  even  if,  as  snch, 
or  as  heu:  at  law  of  a  deceased  child  of  ii., 
she  was  entitled  to  a  shars  of  the  estate  in 
distribntion,  the  snit  not  being  for  her  bene- 
fit, was  a  competent  witness. 
HM,  also,  tiiat  B.  was  incompetent 
Hdd,  also,  that  the  decree  for  the  whole 
amoont  of  the  devtutavit,  was  erroneons. 

Rid. 


18.  A  witness  is  not  competent  to  create  a 
fimd  by  his  testimonj  iar  his  own  benefit, 
nor  to  increase  one  ont  of  which  he  is  end- 
tied  to  a  distribntiye  share;  bat  where  the 
fond  is  ample,  as  ia  the  case  of  a  solreiit 
estate,  a  creditor  is  a  competent  witness. 

Rid, 

WORK  AND  LABOB. 
See  CoiTTXACT,  S. 
A  person  employ  by  the  month  or  year  in  a 
particnlar  service,  may  have  a  rl^  to  com- 
pensation for  services  rendered  on  request 
ont  of  the  sphere  of  sndi  emploTnent, 
though  there  was  no  express  agreement  that 
he  should  be  paid  therefor. — 2%e  CSacnmctfi, 
ire.,  RaUroad  Co.  y.  Garkaou,  595 

WRIT  OF  EBBOB. 
See  Affbal,  3. 

WBITTEN  mSTBUMENT. 
See  CoHBTBUCTiov.    EBTomt^  4.    FtJUi>- 

IXG,  S4. 
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